Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


U5   33f.  / 


r 


HARVARD  COLLEGE 
LIBRARY 


PROM  THE  BEQUEST  OP 

CHARLES  SUMNER 

cuss  OF  l8]0 

Soiatot  Jrom 


CONSTITUTION    OF    THE    UNITED    STATES  v, 


A    PRELIMINARY    REVIEW 


THE   COMSTITCTIOKiL   HIBTOBT   OF  THE  COLONIEa   AND   8TATBS, 
BEFORE  THE  ADOPTION   OF  THE  CONSTITnTIOH. 


By  JOSEPH  ^TORT,  LL.D., 


IN     TWO     VOLUMES. 


-  Mde""'"'''!'*  'S'" 


CicEio,  Ui  Led.  lib, 3,  CI 


SKCOND     EDITION. 
VOLUME  I. 


-    BOSTON: 
CHARLES  C.  LITTLE  AND  JAilES  BROWN. 
1851. 


r-  :'6,  2^,  ^i  3^,_) 

(r,f.j.,:a?)     ■ 


Enwrcd  aci^onliiig  to  Ihc  ltd  of  Codjicm  Id  tbe  year  ooe  tboonnd  eight  hundred  and 
thiny'thrce,  by  Jwefu  Sroar,  in  tbe  Clerii'i  Ofilca  of  the  DiMrict  Court  of  llie  DiAricl  of 
Maieachus.'tl£. 


ADVERTISEMENT  TO  THE  SECOND  EDITION. 


In  the  preaeot  edition  of  the  Cominenlaries  on  the  Ck>nslltulioD  of  tbe 
United  States  the  text  has  heen  carefully  revised ;  all  the  adjudications 

of  the  Supreme  Court  upon  constitutional  questions,  since  the  publication 
of  the  previous  edition,  have  been  examined,  digested,  and  cited ;  and 
reference  has  been  made  to  such  documents  and  publications  as  serve  to 
illustrate  the  Constitution.  No  change  has  been  made  in  the  original  text, 
and  ail  the  additions  by  the  editor  are  included  within  brackets  i  so  that 
the  reader  may  not  give  the  weight  of  ilie  author's  judgment  to  any  passages 
not  written  by  him. 

W.  W.  STOEY. 
CiNBRiDaE,  Mav  16,  1851. 


► 

i. 


^ 

k 


HONORABLE  JOHN  MARSHALL,  LL.D.; 


Sib, 
I  ask  the  favor  of  dedicating  this  work  to  you.  I  know  not  to  whom  it 
could  wilh  so  much  propriety  be  dedicated,  na  to  one  whose  youth  was 
engaged  in  the  arduous  enterprises  of  the  Revolution  ;  whose  manhood 
assisted  in  framing  and  supporting  the  national  Constitution  ;  and  whose 
maturer  years  have  been  devoted  to  the  task  of  unfolding  its  powers,  and 
illustrating  its  principles.  When,  indeed,  I  look  back  upon  your  judicial 
labors,  during  a  period  of  thirty-two  years,  it  is  difficult  to  suppress  aston- 
ishment at  their  extent  and  variety,  and  at  the  exact  learning,  the  pro- 
found reasoning,  and  the  solid  principles  which  they  everywhere  display. 
Other  judges  have  attained  an  elevated  reputation  by  similar  labors,  in  a 
single  department  of  jurisprudence.  But  in  one  department,  (it  need 
scarcely  be  said  that  I  allude  to  that  of  constitutional  law,)  the  common 
consent  of  your  countrymen  has  admitted  you  to  stand  without  a  rival. 
Posterity  will  assuredly  confirm,  by  its  delibernie  award,  what  the  present 
age  has  approved,  as  an  act  of  undisputed  justice.  Your  expositions  of 
constitutional  law  enjoy  a  rare  and  extraordinary  authority.  They  consti- 
tute a  monument  of  fame  far  beyond  the  ordinary  memorials  of  political 
and  military  glory.  They  are  destined  to  enlighten,  instruct,  and  con- 
vince future  generations ;  and  can  scarcely  perish  but  with  the  memory 
of  the  constitution  itself  They  are  the  victories  of  a  mind  accustomed  to 
grapple  with  difticulties,  capable  of  unfolding  the  most  comprehensive 
truths  with  masculine  simplicity  and  severe  logic,  and  prompt  to  dissipate 
the  illusions  of  ingenious  doubt,  and  subtle  argument,  and  impassioned 
eloquence.  They  remind  us  of  some  mighty  river  of  our  own  country, 
which,  gathering  in  its  course  the  contributions  of  many  tributary  streams, 
pours  at  last  its  own  current  into  the  ocean,  deep,  clear,  and  irresistible. 


vmx.  «-'iii|M  «miiMil*;  a(.l\'(.»Ci'l 


,  when  ';niLi;  i;"_:;<'  hkc  !ii>.  licw  cni  r  tnic  >!inui(l  iii(,(;t 

.Ma\   {IK,'  ])<t;<m1  \>r  \f\  iw  n;--:;iiit.  wii'ii  j-raix'  slia 
I   tiiliics>  ot"  utlcraiicr   wliicli  bcloniis  lo  the  sa^ctil^ 

f  not  that,  in  the  course  of  Providence,  the  privilege 
hereafter  to  declare,  in  any  suitable  form,  my  deep  s 
ns  which  the  jurisprudence  of  my  country  owes  i 
lich  I  have  been  for  twenty-one  years  a  witness,  and  i 
sure  a  companion.  And  if  any  apology  should  be  r 
nt  freedom,  may  I  not  say  that,  at  your  age,  all  reser 
ed,  since  all  your  labors  must  soon  belong  exclusively 

to  add,  that  I  have  a  desire  (will  it  be  deemed  pre 
3Cord  upon  these  pages  the  memory  of  a  friendship, 
iny  years  been  to  me  a  source  of  inexpressible  satisfa 
indulge  the  hope,  may  continue  to  accompany  and  ch( 
.f  life. 

I  am,  with  the  highest  respect, 

Affectionately  your  servant, 

JOSEPH  STO 

B,  January,  1833. 


PREFACE. 


I  NOW  oSer  to  the  public  another  portion  of  the  labors  devolved  on  me, 
is  the  executioD  of  the  duties  of  the  Dane  ProfeSBorship  of  Law  id  Har- 
Tsrd  Univeraltjr.  The  importance  of  the  subject  will  hardly  be  doubted 
by  any  persons,  who  have  been  accustomed  to  deep  reflection  upon  the 
nature  and  value  of  the  Constitution  of  the  United  States.  I  can  only 
regret  that  it  has  not  fallen  into  abler  hands,  with  more  leisure  to  prepare, 
and  more  various  knowledge  to  bring  to  such  a  task. 

Imperfect,  however,  as  these  Commeniaries  may  seem  to  those  who  ere 
accustomed  to  demand  a  perfect  finish  in  all  elementary  works,  they  have 
been  attended  with  a  degree  of  uninviting  labor  and  dry  research,  of 
which  it  is  scarcely  possible  for  the  general  reader  (o  form  any  adequate 


and  scattered,  and  were  to  be 
of  a  temporary  character  ; 
nnd  from  collections,  which 
heir  contents,  or  lo  select 
laryVrgumcnt.  Indeed,  it 
:;es  were  explored,  to  bring 
lus,  in  which 


Many  of  the  materials  lay  lot 
gathered  up  among  pamphlets  : 
among  obscure  private  and  public  d( 
required  an  exhausting  diligence  to 
from  unimportant  masses  a  few  facts, 
required  no  small  labor,  even  after  these  sources  w 
together  the  irregular  fragments,  and  to  form  them 
they  might  illustrate  and  support  each  other. 

From  two  great  sources,  however,  I  have  drawn  by  far  the  greatest 
part  of  my  most  valuable  materials.  These  are.  The  Federalist,  an 
incomparable  commentary  of  three  of  the  greatest  statesmen  of  their 
age  ;  and  the  extraordinary  Judgments  of  Mr.  Chief  Justice  Marshall 
upon  constitutional  law.  The  former  have  discussed  the  structure  and 
organization  of  the  national  government,  in  all  its  departments,  with  admi- 
rable fulness  and  force.     The  latter  has  expounded  the  application  and 


;t  prevalent  i)0[)ular  objections  at  the  time  of  tlic  ad* 
(^!i.  has  not  attempted   to  pursue  anv  verv  r.xact  ord 
hut    has    taken    ii[)    sid)jects    in    su(di  a   manner  as   \ 
e  tnne  to  overcome  j»re|udices  and  win  favor.     Topic 
•tx  natural  connection  are  sometimes  separated  ;  and 
date  to  several  important  points,  are  sometimes  pres* 
discussion.     I  have  transferred  into  my  own  pages  ai 
e  of  permanent  importance  in  that  great  work ;   ai 
avored  to  make  its  merits  more  generally  known, 
r  must  not  expect  to  find  in  these  pages  any  novel  vi( 
ictions  of  the  Constitution.     I  have  not  the  ambition  tc 
Y  new  plan  of  interpreting  the  theory  of  the  Constitu 
or  narrowing  its  powers,  by  ingenious  subtleties  and  ] 
object  will  be  sufficiently  attained,  if  I  shall  have  sue 
>efore  the  reader  the  true  view  of  its  powers,  maintai 
md  friends,  and  confirmed  and  illustrated  by  the  actua 
)vemment.     The  expositions  to  be  found  in  the  work  a 
ed  as  my  own  opinions,  than  as  those  of  the  great 
d  the  Constitution,  or  which  have  been  from  time  t 
0  administer  it.     Upon  subjects  of  government,  it  has  ; 
ne  that  metaphysical  refinements  are  out  of  place.     . 
3vemment  is  addressed  to  the  common  sense  of  the  p 
as  designed  for  trials  of  logical  skill,  or  visionary 

«     will      «<%««».— *.•— /»        «        • 


which  concern  the  judicial  department,  I  have  felt  myself  restricted  to 
more  narrow  diecunions  than  in  the  reat  of  the  work ;  uid  have  Bome- 
times  contflDted  myself  with  a  mere  transcript  from  the  judgments  of  the 
court.  It  may  readily  be  nndenitood,  that  this  course  has  been  adopted 
from  a  solicitude  not  to  go  incidentally  beyond  the  line  pointed  out  by  the 
aathorities. 

In  dismisaing  the  work,  I  cannot  but  solicit  the  indulgence  of  the  public 
for  itB  omissions  and  deficiencies.  With  more  copious  materials  it  might 
hare  been  made  more  exact,  as  well  as  more  satisfactory.  With  more  lei* 
sure  and  more  learning,  it  might  have  been  wiougbl  up  more  in  the  spirit 
of  political  philosophy.  Such  as  it  is,  it  may  not  be  wholly  useless,  as  a 
means  of  stimulating  abler  minds  to  a  more  thorough  review  of  the 
whole  subject,  and  of  impressing  upon  Americans  a  reverential  attach- 
ment to  the  ConstitutitH),  as  in  the  highest  sense  the  palladium  of  Ameri- 
can liber^. 

jAKDASr,  t833. 
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CONSTITUTION 


UNITED   STATES  OF  AMERICA. 


We,  tlie  people  of  tlie  United  Slates,  in  order  to  form  a  more  perfect 
union,  establish  justice,  ensure  domestic  tranquillity,  provide  for  the  com- 
mon defence,  promote  lt;c  general  welfare,  and  secure  tlie  blessings  of 
liberty  to  ourselves  and  our  posterity,  t!o  ordain  and  establish  tbis  Constilu- 
tion  for  the  United  Stales  of  America, 


1.  AH  legislative  powers  herein  granted  shall  be  vested  in  a  congress 
i.f  the  United  Slates,  which  abal!  consist  of  a  scnaie  and  house  of  repre- 
sentatives. 

Section  3. 

1.  The  house  of  representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  stales,  and  the  electors  in 
each  slate  shall  have  the  tiualifications  reiuisile  for  electors  of  the  most 
numerous  branch  of  the  slate  legislature. 

3.  No  person  shall  bo  a  representative  who  shall  not  have  attained  to 
ilife  age  of  twentj--five  years,  and  been  seven  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  in 
which  he  shall  be  chosen. 


XX  TBQ   OOiraTITCTION. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  slates  which  may  be  included  within  this  Union,  accordiog  to  their 
respective  numbers,  which  shaU  be  determiocd  by  adding  to  the  whole 
number  of  free  persons,  including  those  bound  to  service  for  a  term  of 
years,  and  excluding  lodians  not  taxed,  three-fifths  of  all  other  persona. 
The  actual  enumeration  shall  be  made  within  three  years  after  the  first 
meeting  of  the  congress  of  the  United  States,  and  within  every  subsecjuent 
term  of  ten  years,  in  such  manner  an  they  shall  by  law  direct.  The 
number  of  representatives  shall  not  exceed  one  for  every  thirty  thousand, 
but  each  state  shall  have  at  least  one  representative;  and,  until  such 
enumeration  shall  be  made,  the  stattf  of  New  Hagipshire  shall  be  entitled 
to  choose  three,  Mossachusetts  eight,  Rhode  Island  and  Providence  Planta- 
uons  one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Pennsylvania 
eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North  Carolina  five. 
South  Carolina  five,  and  Georgia  three. 

4.  When  vacancies  happen  in  the  representation  from  any  state,  the 
executive  authority  thereof  shall  issue  writs  of  election  to  fill  such 
Yacancies. 

5.  The  house  of  representatives  shall  choose  their  speaker  and  other 
oificers,  and  sliall  have  the  sole  power  of  impeachment. 

Sectiok  3. 

).  The  senate  of  the  United  Slates  shall  be  composed  of  two  senators 
from  each  slate,  chosen  by  the  legislature  thereof,  for  six  years ;  and  each 
senator  shall  have  one  vote. 

2.  Immediately  after  ihey  shall  bo  assembled,  in  consequence  of  the 
first  election,  they  shall  be  divided  as  equally  as  may  be  into  three  classes. 
The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the  expira- 
tion of  the  second  year,  of  the  second  class,  at  the  expiration  of  the  fourth 
year,  and  of  the  third  class,  at  tlie  expiration  of  the  sixth  year,  so  that  one 
third  moy  be  chosen  every  second  year ;  and  if  vacancies  happen,  by 
resignation  or  otherwise,  during  the  recess  of  the  legislature  of  any  stale, 
the  executive  thereof  may  make  temporary  appointments,  until  the  next 
meeting  of  the  legislature,  which  shall  ihcn  fill  such  vacancies. 

3.  No  peraon  shall  be  a  senator  who  sliall  not  have  attained  to  the  age 
of  thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  for  which  he 
shall  be  chosen. 

4.  The  vice-president  of  the  United  Slates  shall  he  president  of  the 
seoate,  but  shall  have  no  vote  unless  ihoy  bo  equally  divided, 

5.  The  senate  shall  clioose  their  other  officers,  and  also  a  president  pro 
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tempore,  in  the  absence  of  the  vice-president,  or  when  he  shall  exercise 
the  office  of  president  of  the  United  States. 

6.  The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they  shall    be  on  oaih  or  nffirmaiion.    J 
When  the  president  of  the  United_StaleflJa_liiE.4,  the  chief  justice  shall  ( 
presidy  ;   and  no  person  shall  be  convicted  witlioul  the  coocurronce  of  * 
twoTnirds  of  the  members  present. 

7.  Judgment,  in  cases  of  impeachment,  shall  nol  extend  further  than  to 
removal  from  office,  and  disqualification  lo  hold  and  enjoy  any  office,  of 
honor,  trust,  or  profit,  under  the  United  States  ;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and 
punishment,  according  to  law. 

Section  4. 

1.  The  times,  places,  and  manner  of  holding  elections  for  senators  and 

representatives,  sha)l  be  prescribed  in  each  state  by  the  legislature  thereof; 
but  the  congress  may  at  any  lime,  by  law,  make  or  alter  such  regulations, 
eicepi  as  to  the  places  of  choosing  senators. 

2.  The  congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they  iiati  by 
law  appoint  a  different  day.  \ 


Section  5. 

1.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members,  and  a  majority  of  cac!)  shall  consiituie 
a  quorum  lo  do  business ;  but  a  smaller  number  may  adjourn  from 
doy  to  day,  and  may  be  authorized  to  compel  the  attendunce  of  absent 
members,  in  such  manner,  and  under  such  penalties,  oa  each  house  may 
provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence  of  two  thirds, 
eipel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time 
lo  lime  publish  tiic  same,  excepting  such  parts  as  may,  in  their  judgment, 
require  secrecy  ;  and  ihc  yeas  and  nays  of  the  members  of  either  house 
on  any  question,  shall,  at  the  dcaire  of  one  fifth  of  those  present,  be 
coiercd  on  the  journal. 

4.  Neither  house,  during  the  session  of  congress,  shall,  without  the  con- 
sent of  ihe  other,  adjourn  for  more  than  three  days,  nor  to  any  otiier  place 
than  that  in  uhicli  the  two  houses  shall  be  sitting. 
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Section  6. 

1.  The  senators  and  rcpresenlalives  shall  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of 
the  United  Stales.  Tlicy  shall,  in  all  cases,  except,  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance  at 
the  session  of  their  respective  bouses,  and  in  going  to  and  returning  from 
ibe  same  ;  and  for  any  speech  or  debate  in  either  house,  they  shall  not  be 
(luestioncd  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall 
have  been  increased  during  such  time  ;  and  no  person  holding  any  office 
under  the  United  States,  shall  be  a  member  of  either  house  during  his 
continuance  in  ofRce. 

Section  7. 

1.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  rcjircsent- 
alives ;  but  the  senate  may  propose  or  concur  with  amendments,  as  on 
other  bills. 

2.  Every  bill  which  shall  have  passi>d  tbp  house  of  representatives  and 
the  senate  shall,  before  it  become  a  law,  be  presented  to  the  president  of 
the  United  States ;  if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  objections,  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  two  thirds  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  It  shall  likewise  be  reconsidered,  and,  if  approved  by  two 
thirds  of  that  bouse,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of 
the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the  journal 
of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the  pre- 
sident within  ten  days  (Sundays  excepted)  after  it  shall  have  been  jire- 
scnted  to  him,  the  same  shall  he  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  congress,  by  their  adjournment,  prevent  its  return,  in  whicli 
case  it  shall  not  be  a  law. 

3.  Every  order,  resolution,  or  vote,  lo  which  the  concurrence  of  the 
senate  and  house  of  representatives  may  be  necessary,  (except  on  a  ques- 
tion of  adjournment,}  shall  be  presented  to  the  president  of  llie  United 
Slates  ;  and,  before  the  same  shall  take  effect,  shall  be  approved  by  him, 
or,  being  disapproved  by  him,  shall  be  repassed  by  two  thirds  of  the  senate 
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and  house  of  repiesentatives,  according  to  the  rules  and  limitations  pre- 
scribed in  the  case  of  a  bill. 

Section  8. 

The  congress  shall  have  power,  — 

1.  To  lay  and  collect  ta.\e3,  duties,  imposts,  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of  the 
United  Slates  ;  but  all  duties,  imposts,  and  excises,  shall  be  unifonn 
throughout  the  United  States  : 

2.  To  borrow  money  on  the  credit  of  the  United  States : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  several  [ 
states,  and  with  the  Indian  tribes  : 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on 
the  subject  of  bankruptcies,  throughout  the  United  States  : 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and 
fa  the  standard  of  weights  and  measures  : 

6.  To  provide  for  the  pimishmeni  of  counterfeiting  the  securities  and 
current  coin  of  the  United  Stales  ; 

7.  To  establish  post-oflices  and  post-roads  : 

S.  To  pnmote  the  progress  of  science  and  useful  arts,  by  securing,  for 
limited  times,  to  authors  and  inventors  the  exclusive  right  to  their  respect- 
ive writings  and  discoveries  : 

9.  To  constitute  tribunals  inferior  to  (he  supremo  court : 

10.  To  define  and  punish  piracies,  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations  : 

1 1.  To  declare  war,  grant  letters  of  marque  and  reposal,  and  make 
rules  concerning  cajitures  on  land  and  water  : 

12.  To  raise  and  support  armies,  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years  ; 

13.  To  provide  and  mnimaln  a  navy  : 

14.  To  make  rules  for  the  government  and  rcgulaiion  of  (he  land  and 
naval  forces : 

15.  To  provide  for  calling  forth  the  militin  to  execute  the  laws  of  the 
union,  suppress  insurrections,  and  repel  invasions  : 

16.  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  ihem  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  slates  respectively  the  appoinlmcnl  of  the 
officers,  and  the  authority  of  training  the  mili'ia  according  to  the  discipline 
prescribed  by  congress : 

17.  To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such 
district,  (not  exceeding  ten  miles  squate,)  as  may,  by  cession  of  particular 
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states,  and  the  acccplaDce  of  congress,  become  the  seat  of  gOTemment  of 
the  United  States,  and  to  exercise  like  authority  over  all  places  purchased 
by  ihe  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings  :  —  And 

18.  To  ninkc  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  Ibis 
Constitution  in  the  government  of  the  United  States,  or  in  any  department 
or  officer  thereof. 

Section  9. 

1.  The  migration  or  importation  of  such  persons,  as  any  of  the  states 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
congress  [>rior  to  ilic  year  one  thousand  eight  hundred  and  eight,  but  a 
tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  ten  dollars 
for  cuch  person. 

2.  The  privilege  of  the  writ  of  haheas  corput  shall  not  be  suspended, 
unless  when  in  coses  of  rebellion  or  invasion  the  public  safety  may 
recguire  it. 

3.  No  bill  of  attainder  or  ex  post  facto  law  shall  bo  passed. 

4.  No  cai>itation,  or  other  direct  ta.\  shall  be  laid,  unless  in  proportion 
lo  the  census,  or  enumeration  heroin  before  directed  to  be  taken. 

5.  No  tax  or  duly  shall  be  laid  on  articles  exported  from  any  slate.  No 
preference  shall  bo  given,  by  any  regulation  of  commerce  or  revenue,  to 
the  ports  of  one  stale  over  Ihosc  of  another  ;  nor  shall  vessels  bound  to  or 
from  one  stale  be  obliged  to  enter,  clear,  or  pny  duties  in  another. 

6.  No  mon^  sliall  be  drawn  from  the  treasury,  but  in  cousequence  of 
appropriutiiius  made  by  taw  ;  and  a  regular  statement  and  account  of  the 
receipts  and  expenditures  of  all  public  money  shall  be  published  from  time 
lo  time. 

7.  No  title  of  nobility  shall  be  granted  by  ihe  United  States  ;  And  no 
person  holding  any  office  of  profit  or  trust  under  them  shall,  without  the 
consent  of  the  congress,  accopl  of  any  present,  emolument,  office,  or  title 
of  any  kind  whatever,  from  any  king,  prince,  or  foreign  stale. 

V  ,  '      .  Section  10. 

1.  No  slate  shall  enter  into  any  treaty,  alliance,  or  confederalion  ;  grant 
letters  of  martjue  and  reprisal ;  coin  money  ;  emit  bills  of  credit ;  make 
any  thing  but  gold  and  silver  coin  a  tender  in  jmyment  of  debts;  pass  any 
bill  of  aiiuinder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
ructs,  or  grant  any  title  of  nobility. 
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3.  No  Slate  ■hall,  without  the  consent  of  the  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws ;  and  the  net  produce  of  aU  duties  and 
imposts,  laid  by  any  state  on  imports  or  exports,  shall  be  for  the  use  of 
the  treasury  of  the  United  States ;  and  all  such  laws  sliall  be  subject  to 
the  revision  and  control  of  the  congress.  No  slate  shall,  without  the 
consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops,  or  ships  of 
war,  in  time  of  peace,  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded, 
or  m  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE   11. 

StCTION    1. 

1.  The  executive  power  shall  be  vested  in  a  president  of  the  United 
States  of  America.  He  shall  hold  his  ofGce  during  the  term  of  four 
years,  and  together  with  the  vice-president,  chosen  for  the  same  term,  be 
elected  as  follows  ; 

2.  Each  slate  shall  appoint,  in  such  manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  state  may  be  entitled  in  ihc  congress : 
but  no  senator  or  representative,  or  person  holding  an  office  of  trust  or 
profit  under  the  United  Stales,  shall  be  appointed  an  elector. 

3.  The  electors  shall  meet  in  their  respective  slates,  and  vote  by  ballot 
for  two  persons,  of  whom  one  nt  least  shall  not  be  an  inhabitant  of  the 
same  slate  with  themselves.  And  they  shall  make  a  list  of  all  the  persons 
voted  for,  and  of  the  number  of  votes  for  each  ;  which  list  ihey  shall  sign 
and  certify,  and  transmit,  seuled,  to  the  scat  of  the  government  of  the 
United  States,  directed  to  the  president  of  the  senate.  The  president  of 
the  senate  shall,  in  the  presence  of  the  senate  and  house  of  representa- 
tives, open  all  the  certificates,  and  ihe  voles  shall  then  be  counted.  The 
person  having  the  greatest  number  of  votes  shall  be  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  appointed  ;  and  if 
there  be  more  than  one  who  have  such  majority,  and  have  an  equal  num- 
ber of  votes,  then  the  house  of  representatives  shall  immediately  choose 
by  ballot  one  of  them  for  president ;  and  if  no  person  have  a  majoriiy, 
then,  from  the  five  highest  on  ihe  list  the  said  house  shall  in  like  manner 
choose  the  president.  But  in  choosing  the  president  the  votes  shall  be 
taken  by  states,  the  representation  from  each  slate  having  one  vote  ;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  stales  shall  be  necessary  to 

VOL.  I.  o 
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a  choice.  In  every  case,  efter  the  choice  of  the  president,  the  penoa 
having  the  greatest  number  of  votes  of  the  electon  shall  be  the  vice- 
president.  But  if  there  should  remain  two  or  more  who  have  equal  Totec, 
the  senate  shall  choose  from  them  by  ballot  the  vice- president 

4.  The  congress  may  determine  the  time  of  choosing  the  electors,  and 
the  day  on  which  they  shall  give  their  votes ;  which  day  shall  be  the  same 
throughout  the  United  Stales. 

5.  No  person  except  a  natural  born  citizen,  or  a  citizen  of  the  United 
States,  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to 
the  office  of  president ;  neither  shall  any  person  be  eligible  to  that  office 
who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  four- 
teen years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  president  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said 
of&ce,  the  same  shall  devolve  on  the  Tice-preaident,  and  the  congress  may 
by  law  provide  for  the  case  of  removal,  death,  resignation,  or  inability, 
both  of  the  president  and  vice-president,  declaring  what  officer  shall  then 
act  as  president,  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a.  president  shall  be  elected. 

7.  The  president  shall,  at  stated  limes,  receive  for  his  services,  a  com. 
pensalion,  which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States  or  any  of 
them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation  : 

9.  "  I  do  solemnly  swear,  (or  affirm,)  that  I  will  faithfully  execute  the 
"  office  of  president  of  the  United  Slates,  and  will,  to  the  best  of  my 
"  ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
"  Slates." 

Section  3. 

1.  The  president  shall  be  commander-in-chief  of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United  Stales  ;  he  may  require  the  opinion, 
in  writing,  of  the  principal  officer  in  each  of  the  executive  departments, 
upon  any  subject  relating  to  the  duties  of  iheir  respective  offices,  and  he 
shall  have  power  to  grant  r-prijv'^  nnil  pBr3"n"  for  offences  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  two-lbirds  of  the  senators  present  con- 
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cur ;  BDd  he  shall  nominate,  and^by  and  with  the  advice  agd  consent  of 
the  senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls, 
judges  of  the  supreme  court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law  :  but  the  congress  may  by  law  vest,  the  appointment 
of  such  inferior  officers,  as  they  think  proper,  in  the  president  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments. 

3.  The  president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions,  which 
shall  expire  at  the  end  of  their  next  session. 

Section  3. 
1.  He  shall  from  time  to  time  give  to  the  congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient ;  he  may,  on  extraordinary 
occasions,  convene  both  houses,  or  either  of  them,  and  in  case  of  disa- 
greement between  them  with  respect  to  the  time  of  adjournment,  he  tnay 
adjourn  them  to  such  time  as  he  shall  think  proper ;  he  shall  receive 
ambassadors  and  other  public  ministers  ;  he  shall  take  care  that  the  laws 
be  faithfully  executed,  and  shall  commission  all  the  officers  of  the  UnJied 
States. 

Section  4. 
1.  The  president,  vice-president,  and  all  civil  officers  of  the  United 
Stales  shall  be  removed  from  office  on  impeachment  for,  and  conviction 
of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE  111. 
Section  1. 
1.  The  judicial  power  of  the  United  Stales,  shall  he  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  limes,  receive  for  their  services,  a  compensation,  which  slial!  not 
be  diminished  during  iheir  continuance  in  office. 

Section  9. 

1.  The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 

arising  under  this  Constitution,  the  laws  of  the  United  Slates,  and  treaties 

made,  or  which  shall  be  made,  under  their  authority  ;  to  all  cases  afiect- 


ing  ambsBsadon,  other  public  niiniaten  and  coosula ;  to  bU  cbsos  of  admi- 
rally  and  maritimfl  jurisdictioR ;  to  controreraies  to  which  the  United 
Stales  shall  be  a  party ;  to  controversies  between  two  or  more  slntes, 
between  a  slate  and  citizens  of  another  state,  between  citimM  of  difiersnt 
states,  between  citizens  of  the  same  state  claiming  lands  under  grants  of 
difierent  states,  and  between  a  state,  or  the  citizens  thereof,  and  foraign 
stales,  citizens,  or  subjects. 

2.  In  all  cases  afiecting  ambaBsadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.    In  all  the  other  cases  before  mentioned,  the  sopremBV 
court  shall  have  appaUal^urisdiction,  both  as  to  law  and  fact,  with  such 
exceptions,  and  under  such  regulations  as  the  congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury ;  and  such  trial  shall  be  held  in  the  state  where  the  said  crinna 
shall  have  been  committed  ;  but  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  the  congress  may  by  law  have 
directed. 

Section  3. 
1.  Treason  against  the  United  States,  shall  consist  only  in  levying 
war  agunst  them,  or  in  adhering  te  their  enemies,  giving  them  aid  and 
comfort.    No  person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confesNon  in  open 

3.  The  congress  shall  have  power  to  declare  the  punishment  of  treason, 
but  no  atteinder  of  treason  shall  work  comiplton  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Sectiom  1. 

1.  Full  faith  and  credit  shall  be  given  in  each  slate  to  the  public  acta, 

records,  and  judicial  proceedings  of  every  other  slate.    And  the  congress 

may  by  general  laws  prescribe  the  manner  in  which  such  acts,  records, 

and  proceedings  shall  be  proved,  and  the  effect  thereof. 

Sbctiok  2, 

1.  The  citizens  of  each  slate  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. 

2.  A  person  charged  in  any  stele  with  treason,  felony,  or  other  crimen 
who  shall  flee  from  justice,  and  be  found  in  another  sUte,  shall,  oa 
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tempore^  in  the  absence  of  the  vice-president,  or  when  he  shall  exercise 
the  office  of  president  of  the  United  States.  - 

6.  The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
When  the  president  of  the  TTnitfidSfatga  is  tri^d^  the  chief  justice  shall 
preside  ;  and  no  person  shall  be  convicted  without  the  concurrence  of 
twotliirds  of  the  members  present. 

7.  Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office,  of 
honor,  trust,  or  profit,  under  the  United  States ;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and 
punishment,  according  to  law. 

• 

Section  4. 

1.  The  times,  places,  and  manner  of  holding  elections  for  senators  and 
representatives,  shall  be  prescribed  in  each  state  by  the  legislature  thereof; 
but  the  congress  may  at  any  time,  by  law,  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  senators. 

2.  The  congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 
law  appoint  a  different  day.  V 

• 
Section  5. 

1.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members,  and  a  majority  of  each  shall  constitute 
a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  be  authorized  to  compel  the  attendance  of  absent 
members,  in  such  manner,  and  under  such  penalties,  as  each  house  may 
provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence  of  two  thirds, 
expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time 
to  time  publish  the  same,  excepting  such  parts  as  may,  in  their  judgment, 
require  secrecy  ;  and  the  yeas  and  nays  of  the  members  of  either  house 
on  any  question,  shall,  at  the  desire  of  one  fifth  of  those  present,  be 
entered  on  tlie  journal. 

4.  Neither  house,  during  the  session  of  congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall  be  silting. 
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Section  6. 

1.  The  senators  and  representatives  shall  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of 
the  United  States.  They  shall,  in  all  cases,  except,  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance  at 
the  session  of  their  respective  houses,  and  in  going  to  and  returning  from 
the  same  ;  and  for  any  speech  or  debate  in  either  house,  they  shall  not  be 
questioned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall 
have  been  increased  during  such  time  ;  and  no  person  holding  any  office 
under  the  United  States,  shall  be  a  member  of  either  house  during  his 
continuance  in  office. 

Section  7. 

1.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  represent- 
atives ;  but  the  senate  may  propose  or  concur  with  amendments,  as  on 
other  bills. 

2.  Every  bill  which  shall  have  passed  the  house  of  representatives  and 
the  senate  shall,  before  it  become  a  law,  be  presented  to  the  president  of 
the  United  States ;  if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  objections,  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  two  thirds  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsidered,  and,  if  approved  by  two 
.thirds  of  that  house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of 

,  the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the  journal 
of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the  pre- 
sident within  ten  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  congress,  by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 

3.  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the 
senate  and  house  of  representatives  may  be  necessary,  (except  on  a  ques- 
tion of  adjournment,)  shall  be  presented  to  the  president  of  the  United 
States ;  and,  before  the  same  shall  take  effect,  shall  be  approved  by  him, 
or,  being  disapproved  by  him,  shall  be  repassed  by  two  thirds  of  the  senate 
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and  house  of  representatives,  according  to  the  rules  and  limitations  pro- 
scribed in  the  case  of  a  bill. 

Section  8. 

The  congress  shall  have  power,  — 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of  the 
United  States  ;  but  all  duties,  imposts,  and  excises,  shall  be  uniform 
throughout  the  United  States  : 

2.  To  borrow  money  on  the  credit  of  the  United  States : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  several  j 
states,  and  with  the  Indian  tribes  : 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on 
the  subject  of  bankruptcies,  throughout  the  United  States  : 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and 
fix  the  standard  of  weights  and  measures  : 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States  : 

7.  To  establish  post-offices  and  post- roads  : 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing,  for 
limited  times,  to  authors  and  inventors  the  exclusive  right  to  their  respect- 
ive writings  and  discoveries  : 

9.  To  constitute  tribunals  inferior  to  the  supreme  court : 

10.  To  define  and  punish  piracies,  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations  : 

11.  To  declare  war,  grant  letters  of  marque  and  rep^jsal,  and  make 
rules  concerning  caf)turcs  on  land  and  water  : 

12.  To  raise  and  support  armies,  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years  : 

13.  To  provide  and  maintain  a  navy  : 

14.  To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces  : 

15.  To  provide  for  calling  forth  the  militin  to  execute  the  laws  of  the 
union,  suppress  insurrections,  and  repel  invasions  : 

16.  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  states  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  congress : 

17.  To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such 
district,  (not  exceeding  ten  miles  square,)  as  may,  by  cession  of  particular 
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states,  and  the  acceptance  of  congress,  become  the  seat  of  government  of 
the  United  States,  and  to  exercise  like  authority  over  all  places  purchased 
by  the  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings :  —  And 

18.  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United  States,  or  in  any  department 


j     or  officer  thereof. 


Section  9. 


1.  The  migration  or  importation  of  such  persons,  as  any  of  the  states 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
congress  prior  to  the  year  one  thousand  eight  hundred  and  eight,  but  a 
tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  ten  dollars 
for  each  person, 

2.  The  privilege  of  tlie  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion  tlie  public  safety  may 
require  it. 

3.  No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

4.  No  capitation,  or  other  direct  tax  shall  be  laid,  unless  in  proportion 
to  the  census^  or  enumeration  herein  before  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.  No 
preference  shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to 
the  ports  of  one  state  over  those  of  another  ;  nor  shall  vessels  bound  to  pr 
from  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

6.  No  mon^  shall  be  drawn  from  the  treasury,  but  in  consequence  of 
appropriations  made  by  law ;  and  a  regular  statement  and  account  of  the 
receipts  and  expenditures  of  all  public  money  shall  be  published  from  time 
to  time. 

7.  No  title  of  nobility  shall  be  granted  by  the  United  States  :  And  no 
person  holding  any  office  of  profit  or  trust  under  them  shall,  without  the 
consent  of  the  congress,  accept  of  any  present,  emolument,  office,  or  tklo 
of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state. 


T\) 


Section  10. 


1.  No  state  shall  enter  into  any  treaty,  alliance,  or  confederation  ;  grant 

letters  of  marque  and  reprisal ;  coin  money ;  emit  bills  of  credit ;  make 

any  thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts ;  pass  any 

bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 

racts,  or  grant  any  title  of  nobility. 
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2.  No  State  shall,  without  the  consent  of  the  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws ;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  state  on  imports  or  exports,  shall  be  for  the  use  of 
the  treasury  of  the  United  States ;  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  the  congress.  No  state  shall,  without  the 
consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops,  or  ships  of 
war,  in  time  of  peace,  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded, 
or  in  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE   II. 

Section  1. 

1 .  The  executive  power  shall  be  vested  in  a  president  of  the  United 
States  of  America.  He  shall  hold  his  office  during  the  term  of  four 
years,  and  together  with  the  vice-president,  chosen  for  the  same  term,  be 
elected  as  follows : 

2.  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  state  may  be  entitled  in  the  congress : 
but  no  senator  or  representative,  or  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be  appointed  an  elector. 

3.  The  electors  shall  meet  in  their  respective  slates,  and  vote  by  ballot 
for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves.  And  they  shall  make  a  list  of  all  the  persons 
voted  for,  and  of  the  number  of  votes  for  each  ;  which  list  they  shall  sign 
and  certify,  and  transmit,  sealed,  to  the  seat  of  the  government  of  the 
United  Slates,  directed  to  the  president  of  the  senate.  The  president  of 
the  senate  shall,  in  the  presence  of  the  senate  and  house  of  representa- 
tives, open  all  the  certificates,  and  the  voles  shall  then  be  counted.  The 
person  having  the  greatest  number  of  votes  shall  be  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  appointed  ;  and  if 
there  be  more  than  one  who  have  such  majority,  and  have  an  equal  num- 
ber of  votes,  then  the  house  of  representatives  shall  immediately  choose 
by  ballot  one  of  them  for  president ;  and  if  no  person  have  a  majority, 
then,  from  the  five  highest  on  the  list  the  said  house  shall  in  like  manner 
choose  the  president.  But  in  choosing  the  president  the  votes  shall  be 
taken  by  states,  the  representation  from  each  state  having  one  vote  ;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to 

VOL.  I.  a 
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a  choice.  In  every  case,  after  the  choice  of  the  president,  the  person 
having  the  greatest  number  of  votes  of  the  electors  shall  be  the  vice^ 
president.  But  if  there  should  remain  two  or  more  who  have  equal  votes, 
the  senate  shall  choose  from  them  by  ballot  the  vice-president. 

4.  The  congress  may  determine  the  time  of  choosing  the  electors,  and 
the  day  on  which  they  shall  give  their  votes ;  which  day  shall  be  the  same 
throughout  the  United  States. 

5.  No  person  except  a  natural  born  citizen,  or  a  citizen  of  the  United 
States,  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to 
the  office  of  president ;  neither  shall  any  person  be  eligible  to  that  office 
who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  four- 
teen years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  president  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  vice-president,  and  the  congress  may 
by  law  provide  for  the  case  of  removal,  death,  resignation,  or  inability, 
both  of  the  president  and  vice-president,  declaring  what  officer  shall  then 
act  as  president,  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a  president  shall  be  elected. 

7.  The  president  shall,  at  stated  times,  receive  for  his  services,  a  com. 
pensation,  which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States  or  any  of 
them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation  : 

9.  "  I  do  solemnly  swear,  (or  affirm,)  that  I  will  faithfully  execute  the 
"  office  of  president  of  the  United  States,  and  will,  to  the  best  of  my 
*^  ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
"  States." 

Section  2. 

1.  The  president  shall  be  commander-in-chief  of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United  States  ;  he  may  require  the  opinion, 
in  writing,  of  the  principal  officer  in  each  of  the  executive  departments, 
upon  any  subject  relating  to  the  duties  of  their  respective  offices,  and  he 
shall  have  power  to  grant  rfpyi^vn  nnd  pardnnn  for  offences  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present  con- 
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cur ;  and  he  shall  nominate,  and  hy  and  with  the  adviceasxd  .consent  of 
the  senate,  shall  &£point  ambassadors,  other  public  ministers  and  consuls, 
jndg^of  the  supreme  court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law  :  but  the  congress  may  by  la3iir. vest. the  appointment 
of  such  inferior  officers,  as  they  think  proper,  in  the  president  jalpne,  in 
the  courts  of  law,  or  in  the  heads  of  departments. 

3.  The  president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions,  which  . 

shall  expire  at  the  end  of  their  next  session.  j 

Section  3. 

1.  He  shall  from  time  to  time  give  to  the  congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient ;  he  may,  on  extraordinary 
occasions,  convene  both  houses,  or  either  of  them,  and  in  case  of  disa- 
greement between  them  with  respect  to  the  time  of  adjournment,  he  may 
adjourn  them  to  such  time  as  he  shall  thmk  proper  ;  he  shall  receive 
ambassadors  and  other  public  ministers ;  he  shall  take  care  that  the  laws 
be  faithfully  executed,  and  shall  commission  all  the  officers  of  the  United 
States. 

Section  4. 

1.  The  president,  vice-president,  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  impeachment  for,  and  conviction 
of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE    III. 

Section  1. 

1.  The  judicial  power  of  the  United  States,  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services,  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in  office. 

Section  2. 

1.  The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority  ;  to  all  cases  affect- 
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ing  ambassadors,  other  public  ministers  and  consuls ;  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between  two  or  more  states, 
between  a  state  and  citizens  of  another  state,  between  citizens  of  different 
states,  between  citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states,  and  between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.    In  all  the  other  cases  before  mentioned,  the  supremeV 
court  shall  have  appellatfi,Jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions,  and  under  such  regulations  as  the  congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury ;  and  such  trial  shall  be  held  in  the  state  where  the  said  crimes 
shall  have  been  committed ;  but  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  the  congress  may  by  law  have 
directed. 

Section  3. 

1.  Treason  against  the  United  States,  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and 
comfort.  No  person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  opea 
court. 

2.  The  congress  shall  have  power  to  declare  the  punishment  of  treason, 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Section  1. 

1.  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state.  And  the  congress 
may  by  general  laws  prescribe  the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof. 

Section  2. 

1.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on 
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demand  of  tbe  ezeculive  authority  of  the  stale  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
8.  No  persoD  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  iolo  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  such  service  or  labor,  hut  shall  be  deliv- 
eied  up  oa  claim  of  the  party  to  whom  such  service  or  labor  may  be  due. 

Section  3. 

1.  New  states  may  be  admitted  by  the  congress  into  this  Union ;  but 
DO  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any 
other  state  ;  nor  any  stale  be  formed  by  the  junctitm  of  two  or  more 
states,  or  parts  of  states,  without  the  consent  of  the  legislatures  of  the 
states  concerned,  as  well  as  of  the  congress. 

2.  The  congress  shall  have  power  lo  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belong- 
ing to  the  United  States ;  and  nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or  of  any  particular 
state. 

Section  4. 

1.  The  United  Stales  shall  guarantee  to  every  slale  in  this  Union  a 

republican  form  of  govemmeni,  and  shall  protect  each  of  them  against 

invasion  ;  and  on  application  of  the  legislature,  or  of  the  executive,  (when 

the  legislature  cannot  be  convened,)  against  domestic  violence. 

ARTICLE  V. 
1.  The  congress,  whenever,  two-thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  Constitution,  or,  on  the  appli- 
cation of  the  legislatures  of  two-thirds  of  the  several  stales,  shall  call  a 
convention  for  proposing  amendmenis,  which,  in  either  case,  shall  be  valid 
to  all  intents  and  purposes,  ns  part  of  this  Conslitulion,  when  mlified  by 
the  legislatures  of  three-fourihs  of  the  several  stales  or  by  conventions  in 
three-fourths  thereof,  as  the  one  or  the  other  mode  of  ralificalion  may  be 
proposed  by  the  congress  :  Provided,  that  no  amendment,  which  may  be 
made  prior  lo  the  year  one  thousand  eight  hundred  and  eight,' shall  in  any 
manner  affect  the  tirsl  and  fourth  clauses  in  ihe  ninth  section  of  the  firsi 
article ;  and  thai  no  stile,  whhout  its  consent,  shall  be  deprived  of  ils 
equal  Bufirage  in  the  senate. 

ARTICLE  V[. 
1,  All  debts  contracted  and  engagemenU  entered  inio,  before  the  adop- 
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tion  of  this  Constitution,  ihalt  be  as  TKlid  against  the  United  Slatea  under 
this  Constitution,  as  under  the  confederatioD. 

2.  This  Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall  be 
nude,  under  the  authority  of  the  United  States,  shall  be  the  nipreine 
law  of  the  land  ;  and  the  judges  In  ever^  stats  shall  be  bound  thereby, 
any  thing  in  the  constitutioii  or  laws  of  any  state  to  the  contrary  notwith- 
standing. 

3.  The  senatorB  and  representatiTes  before  mentioned,  and  the  members 
of  the  several  state  lagislatiires,  and  all  executive  and  judicial  officeia, 
both  of  the  United  States  and  of  the  several  states  shall  be  bound,  by 
oath  or  affirmation,  to  support  this  Constitution ;  but  no  religions  test  aball 
ever  be  required  as  a  qualification  to  any  office  or  public  trust  nnder  the 
United  States. 

ARTICLE  VIL 
1.  Hie  ratification  of  the  conventions  of  nine  states,  shall  be  sufficient 
for  the  establishment  of  this  Coiutitution  between  the  states  so  ratifying 
the  same. 


THE  CONBTITUTIOir. 


AMENDMENTS    TO    THE   CONSTITimON. 


ARTICLE  I. 

Cangresa  shall  make  do  law  respecting  an  establishment  of  religion,  or 

prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech, 

or  of  the  press  ;  or  the  right  of  the  people  peaceably  to  aaeemble,  and  to 

petition  the  government  for  a  redress  of  grievances. 

ARTICLE  n. 
A  well  regulated  militia  being  necGssary  to  the  security  of  a  free  slate, 
the  right  of  the  people  to  keep  und  bear  arms  shall  not  be  infringed. 


No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without 
the  consent  of  the  owner  ;  nor  in  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  he  secure  in  their  persons,  houses,  papers, 
and  effecls,  against  unreasonable  searches  and  seizures,  shall  not  be  vio- 
lated ;  and  no  warrants  shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  afhrniation,  and  particularly  describing  ihe  place  lo  be  searched, 
and  the  persons  or  things  lo  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  lo  answer  for  s  capital  or  otherwise  infamous 
crime,  unless  on  a  presenlment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual 
ser^'ice,  in  time  of  war  or  public  danger  ;  nor  shall  any  person  be  subject 
for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall 
be  compelled,  in  any  criminal  case,  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  Liberty,  or  property,  without  due  process  of  law  ; 
nor  shall  private  property  be  taken  for  public  use  without  just  compen- 
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ARTJCLE  VI 
Tn  all  crimioal  prosecutiooB,  the  accused  shall  enjoy  tbe  right  to  a 
speedy  and  public  trial,  hj  an  impartial  jury  of  tbe  state  and  diBtrict 
wherein  the  crime  shall  hare  beea  commttted,  which  district  shall  have 
been  previously  ascertained  by  law  ;  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation  ;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  witnesses  in  his  fiiTor ; 
and  to  have  the  assistance  of  counsel  for  his  defence. 

ABTICLE  vn. 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 

twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact 

tried  by  a  jury  shall  be  Mherwise  re-examined  in  any  court  of  the  United 

States,  than  according  to  the  rules  of  the  common  law. 

ARTICLE  VIIL 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 
The  enumeration  in  the  Constitution  of  certain  rights,  shall  not  be  con- 
strued lo  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 
The  powers  not  delegated  to  the  United  States  by  (he  Constitution,  nor 
prohibited  by  it  to  the  stales,  are  reserved  to  the  states  respectively,  or  to 
the  people. 

ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one 
of  the  United  Stales  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  slate. 

ARTICLE  XU. 
1.  The  electors  shall  meet  in  their  respective  states,  ond  vote  by  ballot 
for  president  and  vice-president,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  slate  with  themselves ;  they  shall  name  in  the 
ballots  the  person  voted  for  as  president,  and  in  distinct  ballots  the  person 
voted  for  as  vice-president ;  and  they  shall  make  distinct  lists  of  all 
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peraona  roted  for  as  president,  and  of  sll  persons  voted  for  as  vice-pren- 
dent,  and  of  the  number  of  voles  for  each,  which  list  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  president  of  the  senate  ;  the  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  represenlalives,  open  all 
the  certificates,  and  the  voles  shall  then  bo  counted  :  the  persun  having 
the  greatest  number  of  votes  for  president,  shall  be  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electora  appointed  ;  and  if 
DO  person  have  such  majority,  then  from  the  persons  having  the  highest 
□umbers,  not  exceeding  three,  on  the  list  of  those  voted  for,  as  president, 
the  house  of  representstives  shall  choose  immediately,  by  ballot,  the  presi- 
dent But  in  choosing  the  president,  the  votes  shall  be  takeh  by  states, 
the  representation  from  each  state  having  one  vote  ;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  the  house  of  representatives  shall  not  choose  a  president  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of 
March  next  following,  then  the  vice-president  shall  act  as  president,  as  in 
the  case  of  the  death  or  other  constitutional  disability  of  the  president.      . 

2.  The  person  having  the  greatest  number  of  votes  as  vice-president, 
shall  be  the  vice-president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed  ;  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list,  the  senate  shall  choose  the  vice- 
president:  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  senators,  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice. 

3.  But  no  person  constitutionally  ineligible  to  the  office  of  president, 
shall  be  eligible  to  that  of  vice-president  of  the  United  States. 
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COMMENTARIES. 


PRELIMINARY  CHAPTER. 


The  principal  object  of  the^  Commentaries  ia  to  present  a  full 
aoaljsis  and  exposition  of  the  Constitution  of  Grovemmcnt  of  the 
United  States  of  America.  In  order  to  do  this  with  clearness  and 
accuracy,  it  is  necessary  to  understand,  what  was  the  political  position 
of  the  several  States,  composing  the  Union,  in  relation  to  each  other 
at  the  time  of  its  adoption.  This  will  naturally  conduct  us  back  to 
the  American  Revolution,  and  to  the  formation  of  the  Confederation 
consequent  thereon.  But  if  we  stop  here,  we  shall  atill  be  surrounded 
with  many  difficulties  in  regard  to  our  domestic  institutions  and  policy, 
which  have  grown  out  of  transactions  of  a  much  earlier  date,  con- 
nected on  one  side  with  the  common  dependence  of  all  the  Colonies 
upon  the  British  Empire,  and  on  the  other  with  the  particular  charters 
of  government  and  internal  legislation,  which  belonged  to  each  Colony, 
as  a  distinct  sovereignty,  and  which  have  impressed  upon  each  pecu- 
liar habits,  opinions,  attachments,  and  even  prejudices.  Traces  of 
these  peculiarities  are  everywhere  discernible  in  the  actual  jurispru- 
dence of  each  State  ;  and  are  silently  or  openly  referred  to  in  several 
of  the  provisions  of  the  Constitution  of  the  United  States.  In  short, 
without  a  careful  review  of  the  origin  and  constitutional  and  juridical 
history  of  all  tlie  Colonies,  of  the  principles  common  to  all,  and  of  the 
diversities,  which  were  no  less  remarkable  in  all,  it  would  bo  impossi- 
ble fully  to  understand  the  nature  and  objects  of  the  Constitution ; 
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the  reasons  on  which  several  of  ita  most  important  proriuons  are 
founded ;  and  the  necessity  of  those  conceeaonB  and  compromises, 
vhich  a  desire  to  form  a  soUd  and  perpetual  Union  has  incorporated 
into  ita  leading  features. 

The  plan  of  the  work  will,  therefore,  naturally  comprehend  three 
great  divisions.  Ihe  first  will  embrace  a  sketch  of  the  charters,  0(m- 
stitutional  hiatory,  and  ante-reyolutionary  jurisprudence  of  the  Ctio- 
nies.  The  second  wUl  embrace  a  sketch  of  the  consUtutional  hisbny 
of  the  States  during  the  Revolution,  and  l^e  rise,  progress,  decline, 
and  fall  of  the  Confederation.  The  third  will  embrace  the  history  of 
the  rise  and  adoption  of  the  Constitution ;  and  a  full  ezpoution  of  all 
its  provisions,  with  the  reasons,  on  which  they  were  respeotivelj 
founded,  the  objections,  by  which  they  were  respectively  assiuled,  ai^ 
such  illustrations  drawn  from  contemporaseoas  documents,  and  the 
subsequent  operations  of  the  government,  aa  may  best  enable  tiie 
reader  to  estimate  for  himself  the  true  value  of  each.  In  tiiis  way 
(as  it  is  hoped)  his  judgment  as  well  as  his  affections  will  be  enlisted 
on  the  side  of  the  Constitution,  as  the  truest  security  of  the  Union, 
and  the  only  solid  ba^s,  on  which  to  rest  the  private  rights,  the  pul^c 
liberties,  and  the  substantjal  prosperity  of  the  people  (!ompo»ng  the 
American  Republic. 


BOOK  I, 
HISTORY  OF  THE  COLONIES. 


CHAPTER  I. 

ORiaiN   OP  THE   TITLE   TO   TEBBITORT  OF  THE  COLONIES. 

^  1,  The  discovery  of  the  Continent  of  America  by  Columbus  in 
the  fifteenth  century  awakened  the  attention  of  all  the  mantjme  States 
of  Europe.  Stimulated  by  the  love  of  glory,  and  still  more  by  the 
hope  of  gain  and  dominion,  many  of  them  early  embarked  in  adven- 
turous enterprises,  the  object  of  which  was  to  found  colonies,  or  to 
search  for  the  precious  metals,  or  to  exchange  the  products  and  manu- 
factures of  the  old  world  for  whatever  was  most  valuable  and  attractive 
in  the  new.^  England  was  not  behind  her  continental  neighbors  in 
seeking  her  own  aggrandizement,  and  nourishing  her  then  infant  com- 
merce.^ The  ambition  of  Henry  the  Seventh  was  roused  by  the  com- 
munications of  Columbus,  and  in  1495  he  granted  a  commission  to 
John  Cabot,  an  enterprising  Venitian,  then  settled  in  England,  to 
proceed  on  a  voyage  of  discovery,  and  to  subdue  and  take  possession 
of  any  lands  unoccupied  by  any  Christian  Power,  in  the  name  and  for 
the  benefit  of  the  British  Crown.^  In  the  succeeding  year  Cabot 
sailed  on  his  voyage,  and  having  first  discovered  the  Islands  of  New- 
foundland and  St.  Johns,  he  afterwards  sailed  along  the  coast  of  the 

>  MarshoU'e  Amcr.  CoIoQies,  12,  13  ^  1  Hoz.  Collec.51, 72,  63,  103,  lOS ;  Bobertaon'i 
Hist,  of  America,  B.  9. 
•  Kobcrtson's  America,  B.  9. 
'  I  Um.  Coll.  9 ;  Bobertson's  Hist,  of  America,  B.  9. 
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contiaent  from  the  oGth  to  die  38tb  degree  of  north  latitude,  ud 
claimed  for  his  sovereign  &e  vast  region,  which  stretches  fnnn  the 
Gulf  of  Mexico  to  the  moat  northern  re^oos.^ 

!j  2.  Such  is  the  origin  of  the  British  title  to  the  territory  oompoa- 
ing  these  United  States.  That  title  was  foondcd  on  the  ri^t  of  dis- 
covery, a.  right,  which  was  held  among  the  Eoropean  nations  a  jnst 
and  sufficieut  foundation,  on  which  to  rest  their  respectiTe  clums  to 
die  American  continent.  Whatever  controversies  existed  among  them 
(and  they  were  uumeroas)  respecting  the  extent  of  their  own  acqai- 
sitions  abroad,  they  appealed  to  this  as  the  ultimate  &ct,  by  which 
their  various  and  conflicting  claims  were  to  be  adjusted.  It  may  not 
be  easy  upon  general  reasoning  to  establish  the  doctrine,  that  priority 
of  discovery  confers  any  exclusive  right  to  territory.  It  was  probably 
adopted  by  the  European  nations  as  a  convenient  and  Sexible  role,  by 
which  to  regulate  their  respective  claims.  For  it  was  obvious,  that 
in  the  mutual  contests  for  dominioD  in  newly  discovered  lands,  there 
would  soon  arise  violent  and  sanguinary  struggles  for  exclusive  poa- 
session,  unless  some  common  principle  should  be  recognized  by  all 
maritime  nations  for  the  benefit  of  all.  None  more  readily  suggested 
itself  than  the  one  now  under  consideration ;  and  as  it  was  a  principle 
of  peace  and  repose,  of  perfect  equality  of  benefit  in  proportion  to 
the  actual  or  supposed  expenditures  and  hazards  attendant  upon  such 
enterprises,  it  received  a  imivctBal  acquiescence,  if  not  a  ready  appro- 
bation. It  became  the  bsiiis  of  European  polity,  and  regulated  the 
exercise  of  the  rights  of  sovereignty  and  setUement  in  all  the  cia- 
Atlantic  Plantations.*  In  respect  to  desert  and  uninhabited  lands, 
there  docs  not  seem  any  important  objection,  which  can  be  urged 
agjunst  it.  But  in  respect  to  countries,  then  inhabited  by  the  natives, 
it  is  not  easy  to  perceive,  how,  in  point  of  justice,  or  humanity, 
or  general  conformity  to  the  law  of  nature,  it  can  be  successfully 
vindicated.  As  a  conventional  rule  it  might  properly  govern  all 
the  nations,  which  recognized  its  obligation ;  but  it  conld  have  no 
authority  over  the  aborigines  of  America,  whether  gathered  into  civil- 
ized communities,  or  scattered  in  hunting  tribes  over  the  wilderness. 
Ibsa  right,  whatever  it  was,  of  occupation  or  use,  stood  upon  original 


1  Mnnlmll,  Am.  Colon.  13,13;  Hohcrtson's  Amcricn,  B.  9. 

•  JtAiuuB  T.  31'Inio$h,  8  'Wlicot.  It.  54a,  572,  573 ;  1  Douf.  Surain.  110. 
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pmiciples  deducible  from  the  law  of  nature,  and  could  not  be  justly 
narrowed  or  exdnguislied  without  their  own  &ee  consent. 

^  3.  There  is  no  doubt,  that  the  Indian  tribes,  inhabiting  this  con- 
tinent at  the  time  of  its  discorery,  mtuntained  a  claim  to  the  esclus- 
iTe  possession  and  occupancy  of  the  territory  within  their  respect- 
ire  limits,  as  sovereigns  and  absolute  proprietors  of  the  soil.  They 
acknowledged  no  obedience,  or  allegiance,  or  subordination  to  any 
foreign  sovereign  whatsoever ;  and  as  far  as  tiiey  have  possessed  the 
means,  they  have  ever  since  asserted  this  plenary  right  of  dominion, 
and  yielded  it  up  only  when  lost  by  the  superior  force  of  conquest,  or 
transferred  by  a  voluntary  cesaon.   - 

^  4.  This  is  not  the  place  to  enter  upon  the  discussion  of  the 
question  of  the  actual  merits  of  ttie  titles  claimed  by  the  respective 
parties  upon  principles  of  natural  law.  That  would  involve  the  con- 
sideration ef  many  nice  and  dehcate  topics,  as  to  the  nature  and 
origin  of  property  in  the  soil,  and  the  extent,  to  which  civilized  man 
may  demand  it  from  the  savage  for  uses  or  cultivation  diiTcrcnt 
&om,  and  perhaps  more  beneficial  to  society  than  the  uses  to  which 
the  latter  may  choose  to  appropriate  it.  Such  topics  belong  more 
properly  to  a  treatise  on  natural  law,  than  to  lectures  professbg  to 
treat  upon  the  law  of  a  single  nation. 

§  5.  The  European  nations  found  little  difficulty  in  reconciling. 
themselves  to  the  adoption  of  any  principle,  which  gave  ample  scope 
to  their  ambition,  and  employed  little  reasoning  to  support  it.  They 
were  content  to  take  counsel  of  their  interests,  their  prejudices,  and 
their  passions,  and  felt  no  necessity  of  vindicating  their  conduct  before 
cabinets,  which  were  already  eager  to  recognize  its  justice  and  its 
policy.  The  Indians  were  a  savage  race,  sunk  in  the  depths  of  igno- 
rance and  heathenism.  If  they  might  not  be  extirpated  for  their 
want  of  religion  and  just  morals,  they  might  be  reclaimed  from  their 
errors.  They  were  bound  to  yield  to  the  superior  genius  of  Europe, 
and  in  exchanging  their  wild  and  debasing  habits  for  civilization  and 
Christianity  they  were  deemed  to  gain  more  than  an  equivalent  for 
every  sacrifice  and  suffering.^  The  Papal  authority,  too,  was  brought 
in  aid  of  these  great  designs ;  and  for  the  purpose  of  overthrowing 


'  R   Whcftl.   R.  543,  573  ;  1  Haz.  Coll.  50,  51,  72,  82,  103,  105  ;  Vatlel,  B.  I.  ch.  18, 
•1  SOT,  208,  £09,  and  note. 
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heathenism,  and  propagating  tlie  Catholic  religion,^  Alexander  tlie 
Si^ith,  hy  a  Bull  issued  in  1493,  granted  to  the  Crown  of  Caatile  tlie 
■whole  of  the  immcase  territory  then  discovered,  or  to  be  discovered, 
between  the  poles,  so  far  as  it  was  not  then  possessed  \>j  any  Chrisdan 
prince.^ 

§  6.  The  principle,  then,  that  discoveiy  gave  title  to  tbe  govem- 
ment,  by  whose  subjects  or  by  whose  authority  it  was  made,  against 
aU  other  European  governments,  being  once  established,  it  followed 
almost  as  a  matter  of  coarse,  that  every  govoroment  witiun  tlie  UnutB 
of  its  discoveries  excluded  all  other  persons  from  any  right  to  acquire 
the  soil  by  any  grant  whatsoever  from  the  natives.  Xo  nation  vonld 
Buffer  cither  its  own  subjects  or  those  of  any  other  nation  to  set  up  or 
vindicate  any  such  title.^  It  was  deemed  a  right  ezclnavely  belong- 
ing to  the  government  in  its  sovereign  capacity  to  extinguish  the 
Indian  title,  and  to  perfect  its  own  dominion  over  the  soil,  and  ^pose 
of  it  according  to  its  own  good  pleasure. 

§  7.  It  may  bo  asked,  what  was  the  effect  of  this  principle  of  dis- 
covery in  respect  to  the  rights  of  the  natives  themselves.  In  the 
view  of  the  Europeans  it  created  a  peculiar  relation  between  tiiem- 
selves  and  the  aboriginal  inhabitants.  The  latter  were  admitted  to 
'  possess  a  present  right  of  occupancy,  or  use  in  the  soil,  which  was 
subordinate  to  the  ultimate  dominion  of  the  discoverer.  They  were 
admitted  to  be  the  rightful  occupants  of  the  soil,  witb  a  legal  aa  well 
as  just  claim  to  retain  possession  of  it,  and  to  use  it  according  to  their 
own  discretion.  In  a  certain  sense  they  were  permitted  to  exercise 
rights  of  sovereignty  over  it.  They  might  sell  or  transfer  it  to  the 
sovereign,  who  discovered  it ;  but  they  were  denied  the  authority  to 
dispose  of  it  to  any  other  persons  ;  and  until  such  a  sale  or  transfer, 
they  were  generally  permitted  to  occupy  it  as  sovereigns  de  facto. 
But  notwithstanding  this  occupancy,  the  European  discoverers  clamed 
and  exercised  the  right  to  grant  the  soil,  while  yet  in  possession  of 
the  natives,  subject  however  to  their  right  of  occupancy ;  and  the 
title  so  granted  was  universally  adnutted  to  convey  a  sufficient  title  in 


'  "  Ut  fides  Cntholicii,  cl  Chrisiiann  Hclisio  noatris  pricsertini  lomporibus  cxnltemr, 
&Ct  no  hiir'mra;  naiionea  ilcprinmntur,  ct  nd  tidem  ipsnin  rcdutnntur,"  is  the  language  of 
ttio  Bull.    1  Hnz.  Coll.  a. 

'  I  Hai.  Collect. ;  3  MnrshoU,  Hist.  Col.  13, 14. 

'  Clialmers,  Annab,  c;g,  6"; ;  i  Doug,  Sumiu.  213  ■,  Chalmers,  Annals,  677. 
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the  Boil  to  the  grantees  in  perfect  dominion,  or,  as  it  is  sometimea 
expressed  in  treatises  of  public  law,  it  was  a  transfer  of  plenum  et 
utile  dominium. 

§  8.  T\uB  subject  was  discussed  at  great  length  in  the  celebrated 
case  of  Johnson  t.  JfPIntosh  (8  Wheat.  543)  ;  and  one  cannot  do 
better  than  transcnbe  from  the  pages  of  that  report  a  sununary  of 
the  historical  confirmations  adduced  in  support  of  these  principles, 
which  is  more  clear  and  exact  than  has  ever  heen  before  in  print. 

§  9.  "  The  history  of  America,  (says  Mr.  Chief  Justice  Marshal], 
in  delivering  the  opinion  of  the  Court,)  ^  from  ita  discovery  to  the 
present  day,  proves,  we  think,  the  universal  recognition  of  these 
principles. 

"  Sp^  did  not  rest  her  title  solely  on  the  grant  of  the  Pope,  Her 
dtscoBsions  respecting  boundary,  with  France,  with  Great  Britiuu,  and 
with  the  Umted  States,  all  show,  that  she  placed  it  on  the  righta  given 
by  discovery.  Portugal  sust^ned  her  clium  to  the  Brazils  by  the 
same  title. 

§  10.  "  France,  also,  founded  her  title  to  the  vast  territories  she 
claimed  in  America  on  discovery.  However  concihatory  her  conduct 
to  the  natives  may  have  been,  she  still  asserted  her  right  of  dominion 
over  a  great  extent  of  country  not  actually  settled  by  Frenchmen, 
and  her  exclusive  right  to  acquire  and  dispose  of  the  soil,  which 
remiuned  in  the  occupation  of  Indians.  Her  monarch  claimed  all 
Canada  and  Acadie,  as  colonies  of  France,  at  a  time  when  the  French 
population  was  very  inconsiderable,  and  the  Indians  occupied  almost 
the  whole  country.  He  also  claimed  Louisiana,  comprehending  the 
immense  territories  watered  by  the  Mississippi,  and  the  rivers,  which 
empty  into  it,  by  the  title  of  discovery.  '  The  letters  patent  granted 
to  the  Sieur  Demonts,  in  1603,  constitute  him  Lieutcnant-General, 
and  the  representative  of  the  King  in  Acadie,  which  is  described  as 
stretching  from  the  40th  to  the  4Cth  degree  of  north  latitude,  with 
anthority  to  extend  the  power  of  the  French  over  that  country  and 
its  inhabitants,  to  give  laws  to  the  people,  to  treat  with  the  natives, 
and  enforce  the  observance  of  treaties,  and  to  parcel  out,  and  give 
title  to  lands,  according  to  his  own  judgment. 


1  Seeolso  WaraSer  v.  Geon/ia,  6  Pelers's  R.  515;  4  Jeffereon'*  CorToap.478;  Maot- 
intoahs  Histoiy  of  Ethical  Philoaophj:  (Phik-  1832,)  50 ;  Johnaoa  v.  ATlmae^,  8  Wheat. 


8  niSTOBT  OF  THE  COLONIBS.  [BOOK  I. 

§  11.  *'  The  states  6t  Holluid  also  made  acqnwtions  in  America, 
and  sustained  tlieir  ri^^t  on  the  common  principle  adopted  by  all 
Europe.  The;  allege,  as  we  are  told  b;  Smith,  in  hie  ^stoiy  of 
New  York,  that  Heniy  Hudson,  who  suled,  as  they  say,  under  the 
orders  of  their  East  In^  Company,  discovered  the  country  from  the 
Delaware  to  the  Hudson,  up  wUch  he  sailed  to  the  43d  degree  of 
north  latitude  ;  and  this  country  they  clumed  under  the  title  acquired 
by  this  voyage.  Their  first  object  was  commercial,  aa  appears  by  a 
grant  made  to  a  company  of  merchants  in  1614  ;  but  in  1621,  the 
States-General  made,  as  we  are  told  by  Mr.  Smith,  a  giant  of  the 
country  to  the  West  India  Company,  by  the  name  of  New  Nether- 
lands. The  cl^m  of  the  Dutch  was  always  contested  by  the  English ; 
not  because  they  queatjoned  the  title  ^ven  by  discovery,  but  because 
they  insisted  on  being  themBelves  the  rightful  claimants  under  that 
title.     Their  pretensions  were  finally  decided  by  the  sword. 

^  12.  "  No  one  of  the  powers  of  Europe  gave  its  full  assent  to  this' 
principle  more  unequivocally  than  England.  The  documents  upon 
this  subject  are  ample  and  complete.  So  early  as  the  year  1496,  ber 
monarch  granted  a  commission  to  the  Cabots,  to  discover  countries 
then  unknown  to  Christian  people,  and  to  take  possession  of  them  in 
the  name  of  the  king  of  England.  Two  years  afterwards,  Cabot  pro- 
ceeded on  this  voyage,  and  discovered  the  continent  of  North  Amer- 
ica, along  wUch  he  sailed  as  far  south  as  Virginia.  To  this  discovery 
the  English  trace  their  title.  In  this  first  efibrt  made  by  the  English 
government  to  acquire  territory  on  this  continent,  we  perceive  a  com- 
plete recognition  of  the  principle,  which  has  been  mentioned.  The 
right  of  discovery  given  by  this  commission  is  confined  to  countries 
'  then  unknown  to  all  Christian  people  ; '  and  of  these  countries  Cabot 
was  empowered  to  take  possession  in  the  name  of  the  king  of  England. 
Thus  asserting  a  right  to  take  posseaaion,  notwithstanding  the  occu- 
pancy of  the  natives,  who  were  heathens,  and,  at  the  same  time, 
admitting  the  prior  title  of  any  Christian  people,  who  may  have  made 
a  previous  discovery. 

§  13.  "  The  same  principle  continued  to  be  recognized.  The 
charter  granted  to  Sir  Humphrey  Gilbert,  in  1578,  authorizes  him  to 
discover  and  take  possession  of  such  remote,  heatiien,  and  barbarous 
lands,  as  were  not  actually  possessed  by  any  Christian  prince  or  peo- 
ple. This  charter  was  afterwards  renewed  to  Sir  Walter  RaleigSi,  in 
nearly  the  same  terms. 
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§  14.  "  By  the  charter  of  1C06,  tmder  which  the  firat  pennanent 
English  Bettlement  on  this  contment  was  made,  James  the  First  granted 
to  Sir  Thomaa  Gates  and  others,  those  territories  in  America  Ijmg  oa 
the  searcoast  between  the  34th  and  45th  degrees  of  north  latitude,  and 
which  either  belonged  ta  that  monarch,  or  were  not  then  possessed  hy 
taj  other  Christian  prince  or  people.  The  grantees  were  divided  into 
two  companies  at  their  own  request.  The  first,  or  southern  colony, 
was  directed  to  settle  between  the  34th  and  41st  degrees  of  north 
latitude  ;  and  the  second,  or  northern  colony,  between  the  Stith  and 
45tb  degrees. 

§  15.  '*  In  1609,  after  some  expensive  and  not  very  successfol 
attempts  at  settlement  had  been  made,  a  new  and  more  enlarged 
charter  was  gven  by  the  crown  to  the  first  colony,  in  which  the  king 
granted  to  the  *  Treasurer  and  Company  of  Adventurers  of  the  city 
of  London  for  the  first  colony,  in  Vir^nia,'  in  absolute  property,  the 
luids  extending  along  the  sea-coast  four  hundred  miles,  and  into  the 
land  throughout  from  sea  to  sea.  This  charter,  which  is  a  part  of  the 
special  verdict  in  this  cause,  was  annulled,  so  far  as  respected  the 
rights  of  the  company,  by  the  judgment  of  the  Court  of  King's  Bench 
on  a  writ  of  quo  warranto  ;  but  the  whole  effect  allowed  to  this  judg. 
ment  was,  to  revest  in  the  crown  the  powers  of  government,  and  the 
title  to  the  lands  within  its  limits. 

§  16.  "  At  the  association  of  those  who  held  under  the  grant  to  the 
second  or  northern  colony,  a  new  and  more  enlarged  charter  was 
granted  to  the  Duke  of  Lenox  and  others,  in  1 C20,  who  were  denomi- 
nated the  Plymouth  Com[>any,  conveying  to  them  in  absolute  proi>erty 
all  the  lands  between  the  40th  and  48th  degrees  of  north  latitude. 
Under  this  patent.  New  England  has  been  in  a  great  measure  settled. 
The  company  conveyed  to  Henry  Rosewell  and  others,  in  1G27,  that 
territory  which  is  now  Massachusetts  ;  and,  in  1C28,  a  charter  of  in- 
corporation, comprehending  the  powers  of  government,  was  granted 
to  the  purchasers.  A  great  part  of  l^'ew-Engiand  was  granted  by 
this  company,  which,  at  length,  divided  their  remaining  lands  among 
themselves ;  and,  in  1G35,  surrendered  their  charter  to  the  crown. 
A  patent  was  granted  to  Gorges  for  Maine,  which  was  allotted  to  him 
in  the  division  of  property.  All  the  grants  made  by  the  Plymouth 
Company,  so  far  as  wo  can  learn,  have  been  respected. 

§  17.  *'  In  pursuance  of  the  same  principle,  the  king,  in  lli64, 
granted  to  the  Duke  of  York  the  country  of  l?ew  England  as  far 
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south  as  the  Delaware  Baj.  Hu  n^  faighnesB  transferred  Xew 
Jersey  to  Lord  Berkeley  and  Sir  George  Carteret. 

^  IS.  "  In  1G63,  the  crown  granted  to  Lord  Clarendon  and  others, 
the  country  lying  between  the  36th  degree  of  north  latitude  and  the 
river  St,  Mathes ;  and,  in  1666,  the  proprietors  obtwned  &oin  the 
crown  a  new  charter,  granting  to  them  that  prorince  in  the  king's 
dominions  i%Korth  America,  wMch  lies  from  36  degrees  30  minutes 
north  latitude  to  the  29tih  degree,  and  from  t^e  Atlantic  Ocean  to  the 
South  Sea. 

§  19.  "  Thus  has  oar  whole  country  been  granted  by  the  crown 
while  in  the  occupation  of  the  Lidians.  These  grants  purport  to 
convey  the  soil,  as  well  aa  the  right  of  dominion  to  the  grantees.  In 
those  governments,  which  were  denominated  royal,  where  the  ri{^t  to 
the  soil  was  not  vested  in  individuals,  but  remuned  in  the  crown,  or 
was  vested  in  tiie  colonial  government,  tiie  king  clumed  and  exercised 
the  right  of  granting  lands,  and  of  i^smembering  the  government  at 
his  will.  The  grants  made  out  of  the  two  original  colonies,  after  the 
resumption  of  their  charters  by  the  crown,  are  examples  of  this.  The 
governments  of  New  England,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  and  a  part  of  Carolina,  were  thus  created.  In  all  of 
them  the  soil,  at  the  time  the  grants  were  made,  was  occupied  by  the 
Indians.  Yet  almost  every  title  within  those  governments  is  depend- 
ent on  these  grants.  In  some  instances,  the  soil  was  conveyed  by  the 
cronn  unaccompanied  by  the  powers  of  government,  as  in  the  case  of 
the  northern  neck  of  Vir^ia.  It  has  never  been  objected  to  this,  or 
to  any  other  similar  grant,  that  the  titie  as  well  as  possession  was  in  the 
Indians,  when  it  was  made,  and  that  it  passed  nothing  on  that  account. 

§  20.  "  These  various  patents  cannot  be  considered  as  nullities ; 
nor  can  they  be  limited  to  a  mere  grant  of  the  powers  of  government. 
A  charter,  intended  to  convey  political  power  only,  would  never 
contain  words  expressly  granting  the  land,  the  soil,  and  the  waters. 
Some  of  them  purport  to  convey  the  soil  alone  ;  and  in  those  cases, 
in  wliich  the  powers  of  government,  as  well  as  the  soil,  are  conveyed 
to  individuals,  the  crown  has  always  acknowledged  itself  to  be  bound 
by  the  grant.  Though  the  power  to  dismember  regal  governments 
was  asserted  and  exercised,  the  power  to  dismember  proprietary 
governments  was  not  claimed.  And,  in  aome  instances,  even  after 
the  powers  of  government  were  revested  in  the  crown,  the  title  of  the 
proprietors  to  the  soil  was  respected. 
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§  21.  "  Charles  the  Second  was  extremely  anxious  to  acquire  the 
property  of  Maine,  bat  the  graDtees  sold  it  to  Massachusetts,  and  he 
did  not  Tentnre  to  contest  the  right  of  the  colony  to  the  soil.  The 
Carolinas  were  originally  proprietary  governments.  In  1721,  a  rev- 
elation was  effected  by  the  people,  who  shook  off  their  obedience  to 
the  proprietors,  and  declared  their  dependence  immediately  on  the 
crown.  The  king,  however,  purchased  the  title  of  those  who  were 
disposed  to  sell.  One  of  them.  Lord  Carteret,  surrendered  his  interest 
in  the  government,  hut  retfuned  his  title  to  the  soil.  That  dtle  was 
respected  till  the  revolution,  when  it  was  forfeited  by  the.laws  of  war. 

§  22.  "  Further  proofs  of  the  extent,  to  which  this  principle  has 
been  recognized,  will  be  found  in  the  history  of  the  wars,  negotia- 
tions, and  treaties,  which  the  different  nations,  clauning  territory  in 
America,  have  carried  on,  and  held  with  each  other.  The  contests 
between  the  cabmets  of  Versailles  and  Madrid,  respecting  the  terri- 
tory oa  the  northern  coast  of  the  Gulf  of  Mexico,  were  fierce  and 
bloody  ;  and  continued,  until  the  establishment  of  a  Bourbon  on  the 
throne  of  Spain  produced  such  amicable  dispositions  in  the  two 
crowns,  as  to  suspend  or  terminate  them.  Between  France  and 
Great  Britain,  whose  discoveries,  as  well  as  settlements,  were  nearly 
contemporaneous,  contests  for  the  country,  actually  covered  by  the 
Indians,  began  as  soon  as  their  settlements  approached  each  other, 
and  were  continued  until  finally  settled  in  the  year  1763,  by  the 
treaty  of  Paris. 

§  23.  "  Each  nation  had  granted  and  partially  settled  the  country, 
denominated  by  the  French  Acadie,  and  by  the  English  Nova  Scotia. 
By  the  12th  article  of  the  treaty  of  Utrecht,  made  in  1703,  his  most 
Christian  Majesty  ceded  to  the  Queen  of  Great  Britain,  '  all  Nova 
Scotia  or  Acadie,  with  its  ancient  boundaries.'  A  great  part  of  the 
ceded  territory  was  in  the  possession  of  the  Indiana,  and  the  extent 
of  the  cession  could  not  be  adjusted  by  the  commissioners,  to  whom  it 
was  to  be  referred.  The  treaty  of  Aix  la  Chapelle,  which  was  made 
on  the  principle  of  the  status  ante  helium,  did  not  remove  this  subject 
of  controversy.  Commissioners  for  its  adjustment  were  appointed, 
whose  very  able  and  elaborate,  though  unsuccessful  arguments,  in 
favor  of  the  title  of  their  respective  sovereigns,  show  how  entirely 
each  reUed  on  the  titie  given  by  discovery  to  lands  remaining  in  the 
possession  of  Indians. 

^  24,  "  After  the  termination  of  this  fruitless  discussion,  the  subject 
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was  transferred  to  Europe,  and  taken  up  by  tiie  cabinets  of  YenaiUea 
aud  Txiodon.  TUis  cootroTenj  embraced  not  only  die  boondaries  of 
New  England,  Nora  Scoda,  and  that  part  of  Canada,  which  adjtnoed 
those  colonics,  but  embraced  our  whole  western  conntij  also.  France 
contended  not  only,  that  &9  St.  Lawrence  was  to  be  conadered  as 
the  centre  of  Canada,  bat  that  tlie  Ohio  was  within  that  colony.  She 
founik'd  this  claim  on  discovery,  and  on  having  used  that  river  for  the 
tran^rtation  of  troops  in  a  war  with  some  southern  Indians,  lliis 
river  was  comprehended  in  the  chartered  limits  of  Virginia ;  but, 
though  the  right  of  Eng^nd  to  a  reasonable  extent  of  country,  in 
virtue  of  her  discovery  of  the  sea-coaat,  and  of  the  settlements  she 
made  on  it,  was  not  to  be  questioned ;  her  claim  of  all  the  lands  to 
the  Pacific  Ocean,  because  she  had  discovered  the  countiy  washed  by 
the  Atlantic,  might,  without  derogating  from  the  prindple,  recognised 
by  all,  be  deemed  extravagant.  It  interfered,  too,  with  the  churns  of 
France,  founded  on  the  same  principle.  She  therefore  son^t  to 
strengthen  her  original  title  to  the  lands  in  controveray,  by  insisting, 
that  it  bad  been  acknowledged  by  Franco  in  the  15th  article  of  the 
treaty  of  Utrecht.  The  dispute  respecting  the  construction  of  that 
article  has  no  tendency  to  impEur  the  principle,  that  discovery  gave  a 
title  to  lands  still  remaning  in  the  poisesaion  of  the  Indians.  Which- 
ever title  prevailed,  it  was  still  a  title  to  lands  occupied  by  the  In^ans, 
whose  right  of  occupancy  neither  controverted,  and  neither  had  then 
extinguished.     , 

^  2''>.  "  These  conflicting  claims  produced  a  long  and  Moody  war, 
which  was  terminated  by  the  conquest  of  the  whole  country  east  of 
the  Mississippi.  In  the  treaty  of  1763,  France  ceded  and  guarantied 
to  Great  Britain  all  Nova  Scotia,  or  Acadic,  and  Canada,  with  their 
dependencies ;  and  it  was  agreed,  that  the  boundaries  between  the 
territories  of  tho  two  nations  in  America  should  be  irrevocably  fixed 
by  a  line  drawn  from  the  source  of  the  Slississippi,  through  the  middle 
of  that  river  and  the  lakes  Maurepas  and  Ponchartrain,  to  the  sea. 
This  treaty  expressly  cedes,  and  has  always  been  underatood  to  cede, 
the  whole  country  on  the  English  side  of  the  dividing  line  between 
the  two  nations,  although  a  great  and  valuable  part  of  it  was  occupied 
by  the  Indians.  Great  Britain,  on  her  part,  surrendered  to  France 
all  her  pretensions  to  the  country  west  of  the  Mississippi.  It  has 
never  been  supposed,  that  she  surrendered  notliing,  although  she  was 
not  in  actua]  possession  of  a  foot  of  land.     She  surrendered  all  right 
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to  acqnire  the  cotmby ;  aod  an;  after  atteiApt  to  porchsse  it  from  the 
Indians  would  have  been  considered  and  treated  as  an  inrasion  of  the 
territories  of  France. 

§  26.  *'  By  the  20th  article  of  the  same  treaty,  Spun  ceded  Florida, 
iridi  ita  dependencies,  and  all  the  country  she  claimed  east  or  south- 
east of  the  IkCssissippi,  to  Great  BritiuD.  Great  part  of  this  territory 
also  was  in  poraession  of  the  Indiana. 

I  27.  "  By  a  secret  treaty,  which  was  executed  about  tie  same 
time,  Fruice  ceded  Louisiana  to  Spun ;  and  Spain  has  since  retro- 
ceded  the  same  country  to  France.  At  the  time  both  of  its  cession 
and  retrocession,  it  was  occupied,  chiefly,  by  the  Indians. 

§  28.  "  Thus,  all  the  nations  of  Europe,  who  have  acquired  terri- 
tory on  this  continent,  have  asserted  in  themselves,  and  have  recog- 
nized in  others,  the  exclusive  right  of  the  discoverer  to  appropriate 
tlie  lands  occupied  by  the  Indians.  Have  the  American  States  re- 
jected or  adopted  this  principle  ? 

§  29.  "  By  the  treaty,  which  concluded  the  war  of  our  revolution, 
Great  Britain  relinqnished  all  claim,  not  only  to  the  government,  but 
to  the  '  propriety  and  territorial  rights  of  the  United  States,'  whose 
boundaries  were  fixed  in  the  second  article.  By  this  treaty,  the 
powers  of  government,  and  the  right  to  soil,  which  had  previously 
been  in  Great  Britain,  passed  definitively  to  these  States.  "We  had 
before  taken  possession  of  them,  by  declaring  independence ;  but 
neither  the  declaration  of  independence,  nor  the  treaty  confirming  it, 
could  give  us  more  than  that,  wliich  we  before  possessed,  or  to  which 
Great  Britwn  was  before  entitled.  It  has  never  been  doubted,  that 
either  the  United  States,  or  the  several  States,  had  a  clear  title  to  all 
the  lands  within  the  boundary  lines  described  in  the  treaty,  subject 
only  to  the  Indian  right  of  occupancy,  and  that  the  exclusive  power 
to  extinguish  that  right  was  vested  in  that  government,  which  might 
constitutionally  exercise  it. 

§  30.  "  Virginia,  particularly,  within  whose  chartered  limits  the 
land  in  controversy  lay,  passed  an  act,  in  the  year  1779,  declaring 
her  '  exclusive  right  of  preemption  from  the  Indians  of  all  the  lands 
within  the  limits  of  her  own  chartered  territory,  and  that  no  persons 
whatsoever  have,  or  ever  had,  a  right  to  purchase  any  lands  within 
the  same  from  any  Indian  nation,  except  only  persons  duly  authorized 
to  make  such  purchase,  formerly  for  the  use  and  benefit  of  the  colony, 
and  lately  for  the  Commoawe^th.'    The  act  then  proceeds  to  annul 
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all  deeds  made  by  Indians  to  indiTidnals  for  the  private  nse  of  the 
purchasers. 

§  31.  "  Without  ascritang  to  this  act  the  power  of  annnlling  Tested 
rights,  or  admitting  it  to  countervail  the  testimony  furnished  by  the 
marginal  note  opposite  to  tlie  title  of  the  law  forbidding  purchases  from 
the  ladians,  in  the  revisals  of  the  Virginia  statutes,  stating  that  law 
to  be  repealed,  it  may  safely  be  conadered  as  an  unequivocal  affirm- 
ance, OQ  the  part  of  Vir^nia,  of  the  broad  principle,  which  had 
always  been  maintained,  that  the  exclufflre  right  to  purchase  &om  tfae 
Indians  resided  in  the  government. 

§  S2.  "  In  pursuance  of  the  same  idea,  Vir^ma  proceeded,  at  tlie 
same  scseion,  to  open  her  land-office  for  the  sale  of  that  country,  which 
now  constitutes  Kentuc^,  a  county,  every  acre  of  which  was  then 
clwmed  and  possessed  by  Indians,  who  DHUDtaJned  their  title  with  u 
much  persevering  courage,  as  was  ever  manifested  by  any  people. 

(j  33.  "  The  States  having  irithin  their  chartered  limits  different 
portions  of  territory  covered  by  Indians,  ceded  that  territory,  gene- 
rally, to  the  United  States,  on  conditions  expressed  in  their  deeds  of 
cession,  which  demonstrate  the  opinion,  that  they  ceded  the  soil  as 
well  as  jurisdiction,  and  that  in  doing  so,  they  granted  a  productive 
fund  to  the  government  of  the  Union.  The  lands  in  controversy  lay 
within  the  chartered  limits  of  Virginia,  and  were  ceded  with  the 
whole  country  northwest  of  the  river  Ohio.  This  grant  contiuned 
reservations  and  stipulations,  which  could  only  be  made  by  the  owners 
of  the  soil ;  and  concluded  with  a  stipulation,  that  *  all  the  lands  in 
the  ceded  territory,  not  reserved,  should  be  considered  as  a  common 
fund,  for  the  use  and  benefit  of  such  of  the  United  States  as  have 
become,  or  shall  become,  members  of  the  confederation,'  &,c. '  accord- 
ing to  their  usual  respective  proportions  in  the  general  charge  and 
expenditure,  and  shall  be  f^thfully  and  bona  fide  disposed  of  for  that 
purpose,  and  for  no  other  use  or  purpose  whatsoever.'  The  ceded 
territory  was  occupied  by  numerous  and  warlike  tribes  of  Indians ; 
but  the  exclusive  right  of  the  United  States  to  extingmsh  their  title, 
and  to  grant  the  soil,  has  never,  we  believe,  been  doubted. 

§  34.  "  After  these  States  became  independent,  a  controversy  sub- 
sisted between  them  and  Spain  respecting  boundary.  By  the  treaty 
of  1795,  this  controversy  was  adjusted,  and  Sp^n  ceded  to  the  United 
States  the  territory  in  question.  This  territory,  though  cWmed  by 
both  nations,  was  chiefly  in  the  actual  occupation  of  Indians. 
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I  35.  "  The  magnificent  purchaee  of  Lomsiana  was  Uie  purchase 
fi>om  France  of  a  country  almost  entirely  occujned  by  numeroos  tribes 
of  lodiaos,  who  are  in  &ct  independent.  Yet,  any  attempt  of  otliers 
to  intnide  into  that  country  would  be  considered  as  an  aggresaoQ, 
wluch  woold  jostify  wu. 

§  36.  "  Onr  late  acquisitions  from  Spfuu  are  of  the  same  character ; 
and  the  negotiations,  which  preceded  those  acquisitions,  recognize  and 
eladdate  the  principle,  which  has  been  received  as  the  foundation  of 
all  European  title  id  America. 

I  37.  "  The  United  States,  then,  have  unequivocally  acceded  fa> 
diat  great  and  broad  rule,  by  which  its  civilized  inhabitants  now  hold 
this  country.  They  hold,  and  assert  in  themselves,  the  title,  by  wluch 
it  was  acquired.  l!bey  munt^,  as  all  others  have  maintained,  Hiat 
discovery  gave  an  exclusive  right  to  extinguish  the  Indian  title  of 
occupancy,  eitlter  by  purchase  or  by  conquest ;  and  gave  also  a  right 
to  such  a  degree  of  sovereignty,  as  the  circumstances  of  the  people 
would  allow  them  to  exercise. 

^  38.  "  The  power  now  posseseed  by  the  government  of  the  United 
States  to  grant  lands,  resided,  while  we  were  colonies,  in  the  crown, 
or  its  grantees.  The  validity  of  the  titles  given  by  either  has  never 
been  questioned  in  our  courts.  It  has  been  exercised  uniformly  over 
territCHy  in  possession  of  the  Indians.  The  existence  of  this  power 
most  negative  the  existence  of  any  right,  which  may  conflict  with  and 
control  it.  An  absolute  title  to  lands  cannot  exist,  at  the  same  time, 
in  different  persons,  or  in  different  governments.  An  absolute,  must 
be  an  e^zclusive  title,  or  at  least  a  title  which  excludes  all  others  not 
compatible  with  it.  All  our  institutions  recognize  the  absolute  title  of 
the  crown,  subject  only  to  the  Indian  right  of  occupancy,  and  recog- 
mze  the  absolute  title  of  the  crown  to  extinguish  that  right.  This  is 
incompatible  with  an  absolute  and  complete  tiUe  in  the  Indians." 
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§  39.  Havino  thus  traced  out  tlie  ori^  of  the  title  to  tlie  stnl  <^ 
America  asserted  by  the  Eoropean  natioDS,  we  may  now  enter  upon  a 
consideration  of  the  manner,  in  which  tiie  settlements  were  made,  and 
of  the  political  constitutions,  by  which  the  various  Colonies  wen 
organized  and  governed. 

^  40.  For  a  long  time  after  the  discoveries  of  Cabot  were  made, 
England  from  various  cauaes  remained  in  a  state  of  indtferance  or 
inactivity  in  respect  to  the  territory  tfans  subjected  to  her  8way.^ 
Neariy  a  century  elapsed  before  any  effectual  plan  for  planting  any 
colony  was  put  into  operation ;  and  indeed  the  ill  success,  not  to  say 
entire  fjulure,  of  the  first  expedition  was  well  calculated  to  abate  any 
undue  confidence  in  the  value  of  such  enterprises.  In  1678,  Sir 
Humphrey  Gilbert,  having  obtained  letters  patent  from  Queen  Elisar 
beth,^  granting  him  and  his  heirs  any  lands  discovered  by  him,  at- 
tempted a  settlement  on  the  cold  and  barren  shores  of  Cape  Breton 
and  the  adjacent  regions,  and  exhausted  his  fortune,  and  lost  bis  life 
in  the  fruitless  labor.'  The  briUiant  genius  of  Sir  Walter  Raleigh 
was  captivated  by  the  allurements  of  any  scheme,  which  gave  play  to 
his  romantic  temper ;  and  unmindful  of  the  disastrous  fate  of  his  half 
brother,  or  gathering  fresh  courage  from  the  consciousness  of  diffi- 
culties, eagerly  followed  up  the  original  plan  under  a  new  patent 
from  the  crown.*  To  him  we  are  indebted  for  the  first  plantations  in 
the  South ;  *  and  such  was  the  splendor  of  the  description  of  the  soil 
and  climate  and  productions  of  that  region  given  by  the  first  adven- 
turers, that  Elizabeth  was  proud  to  bestow  upon  it  the  name  of  Vir- 
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ffima,  and  thos  to  connect  it  with  the  reign  of  a  viig^  Queen.'  But 
notwithstanding  the  bright  prospects  thus  held  out,  three  successive 
attempts  under  the  auspices  of  Bftleigh  ended  in  ruinous  disaster,  and 
seemed  but  a  presage  of  the  hard  fate  and  darkened  fortunes  of  that 
gallant,  but  unfortunate  gentleman.'  , 

§  41.  The  first  permanent  settlement  made  in  America  under  the 
auspices  of  England  waa  under  a  charter  granted  to  Sir  Thomas 
Gates  and  his  associates  by  James  the  First,  in  the  fourth  year  after 
his  accessioa  to  the  throne  of  Enghmd"  (in  1606.)  That  charter 
granted  to  them  the  territories  in  America,  then  commonly  called 
Virginia,  lying  on  the  searcoast  between  the  S4th  and  the  45th  de- 
grees of  north  latitude  and  the  islands  adjacent  within  100  miles, 
vhich  were  not  belonging  to  or  possessed  by  any  Christian  prince  or 
people.  The  associates  were  divided  into  two  companies,  one  of  which 
was  required  to  settle  between  the  34th  and  4lBt  degrees  of  north  lat~ 
itude,  and  the  other  between  the  S8th  and  45th  degrees  of  north  Uti- 
tude,  but  not  within  100  miles  of  the  prior  colony.  By  degrees,  the 
name  of  Virginia  was  confined  to  the  first  or  south  colony.*  The 
second  assumed  the  name  of  the  Plymouth  Company,  from  the  resi- 
dence of  the  original  grantees ;  and  New  England  waa  founded  under 
their  auspices.^  Each  colony  had  exclusive  propriety  in  all  the  terri- 
tory within  fifty  miles  from  the  first  seat  of  their  plantation.^ 

§  42.  Some  of  the  provisions  of  this  charter  deserve  a  particular 
consideration  &om  the  light  they  throw  upon  the  political  and  ciril 
condition  of  the  persons  who  should  become  inhabitants  of  the  colonies. 
The  companies  were  authorized  to  engage  as  colonists  any  of  thei 
sabjects  of  England  who  should  be  disposed  to  emigrate.  All  persons' 
being  English  subjects  and  inhabiting  in  the  colonies,  and  every  of 
their  children  born  therein,  were  declared  to  have  and  possess  all  liber- 
ties franchbes,  and  immunities,  within  any  other  of  the  dominions  of  the 
crown,  to  all  intents  and  purposes,  as  if  they  had  been  abiding  and  bom 
within  the  realm  of  England,  or  any  other  dominions  of  the  crown. 
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The  patentees  irere  to  hcdcl  the  hnds,  kc.  in  tfw  etdtmy,  of  die  kiog, 
his  h^TS  and  saecemon,  u  of  the  muwr  <^  Eist  Oreenwich  in  tiie 
coimty  of  Kent,  in  free  ind  emmaoa  soceage  only,  and  not  in  eapite  ; 
and  were  authorized  to  giant  the  same  to  the  inhalntantB  tX  &e  c<do- 
nies  in  sneb  manner  and  fonn  and  &r  such  estates^  aa  the  conneil  <X 
"ffie  coie^  should  direct.' 

I  43.  In  respect  to  political  gorenunent,  each  odonj  was  to  be 
governed  by  a  local  conncfl,  ^pcnnted  and  remonble  at  the  jdeasore 
ti  the  crown,  according  to  the  royal  instnictiaafl  and  «dinances  from 
time  to  time  promolgated.  These  coumnb  wen  to  he  under  the 
superior  management  and  direction  of  another  councQ  mtting  in  Eng- 
land. A  power  was  ^ven  to  expel  all  intmden,  and  to  lay  a  linuted 
daty  upon  all  persona  bafficking  with  the  ocdony ;  and  a  ]»ohilntion 
was  imposed  upon  all  the  colonists  agunst  trafficking  iridi  fbrdgn 
coontries  nnder  the  pretence  of  a  trade  from  the  mother  ooontzy  to 
the  colonies.' 

^  44.  The  royal  anthority  soon  found  a  grati^nng  employment  in 
drawing  np  and  establishing  a  code  of  fundamental  regulations  for 
these  colonies,  in  pursuance  of  the  power  reserved  in  the  charter.  A 
superintending  council  was  created  in  England.  The  legblative  and 
execotire  powers  were  vested  in  the  president  and  councils  of  the 
colonies ;  but  their  ordinances  were  not  to  touch  life  nor  limb,  and 
were  in  substance  to  conform  to  the  laws  of  England,  and  were  to 
continue  in  force  only  until  made  void  by  the  crown,  or  the  council  in 
England.  Persons  committing  high  offences  were  to  be  sent  to  Eng- 
land for  punishment ;  and  snbonUnate  offences  were  to  be  punished  at 
the  discretion  of  the  president  and  conneil.  Allegiance  to  the  crown 
was  strictly  inosted  on ;  and  the  Church  of  England  esti^li^ed.' 
The  royal  authority  was  in  all  respects  made  paramount;  and  the 
value  of  poUtical  liberty  was  totally  overlooked,  or  deliberately  dis- 
regarded. 

§  45.  The  charter  of  the  first  or  Virginia  colony  was  successively 
altered  in  1609  and  1612,*  without  any  important  change  in  its  sub- 
stantial proriaons,  as  to  the  civil  or  political  rights  of  the  colonists. 


■  I  Hai.  Coll.  50 ;  Marsh.  Colon.  S5,  S6 ;  RoTiertsona  Amer.  B.  9. 

•  1  Haz.  Coll.  50;  Marah.  Crfon.  26. 

'  Sfafih.  Colon.  27,  28. 

i  1  Hai.  CoU.  58,  72 ;  IiUnli.  Colon.  44, 45,  47 ;  Bobcrteon'*  America,  B.  9. 
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It  is  Burpneing,  indeed,  that  charters  secnnDg  snch  vast  powers  to  the 
Crown,  and  sach  entire  dependence  on  the  part  <^  Uie  emigrants, 
ahonld  have  found  an;  furor  in  tlie  ejes  either  of  the  proprietois,  or 
of  the  people.  By  placing  the  whole  legislatiTe  and  execuMve  powers 
in  a  conndl  nominated  by  the  crown,  and  guided  by  its  instmctjons, 
every  person  settling  in  America  seems  to  have  been  bereaved  of  tlie 
noblest  prinlegea  of  a  iree  man.  Bat  without  hesitation  or  relact- 
ance,  flie  proprietors  of  both  colonies  prepared  to  execute  their  respect- 
ive plans ;  and  under  the  anthonty  of  a  charter,  which  would  now  be 
rejected  irith  disdain  as  a  violent  invanon  of  the  sacred  and  inalien- 
able rights  of  liberty,  the  first  permanent  settlements  of  the  English 
in  America  were  establiahed.  From  this  period  the  progress  of  the 
two  provinces  of  Yir^nia  and  New  England  form  a  regular  and  con- 
nected story.  The  former  in  the  South,  and  the  latter  in  the  Korth 
may  be  conaidered  as  the  original  and  parent  colonies,  in  imitation  of 
which,  and  under  whose  shelter  all  the  others  have  been  succes^vely 
planted  and  reared.' 

§  46.  The  settlements  in  Virginia  were  earliest  in  point  of  date, 
and  were  fast  advancing  under  a  policy,  which  subdivided  the  property 
among  the  settlers,  instead  of  retaining  it  in  common,  and  tras  gave 
vigor  to  private  enterprise.  As  the  colony  increased,  the  spirit  of  its 
members  assumed  more  and  more  the  tone  of  independence ;  and  they 
grew  restless  and  impatient  for  the  privileges  enjoyed  under  the  gov- 
ernment of  their  native  country.  To  quiet  this  uneasineBs,  Sir  George 
Yeardley,  then  the  governor  of  the  colony,  io  1619,  called  a  general 
lesembly,  composed  of  representatives  from  the  various  plantations  in 
the  colony,  and  permitted  them  to  assume  and  exercise  the  high  func- 
tions of  legislation.'  Thus  was  formed  and  established  the  first  repre- 
■entative  legislature  that  ever  sat  in  America.  And  this  example  of 
a  domestic  parliament  to  regulate  all  the  internal  concerns  of  the 
country  was  never  lost  sight  of,  but  was  ever  afterwards  cheriahed 
throughout  America,  as  the  dearest  birthright  of  freemen..  So 
acceptable  was  it  to  the  people,  and  so  indispensable  to  the  real  pros- 
perity of  the  colony,  that  the  council  in  England  were  compelled,  in 
1621,  to  issue  an  ordinance,  wluch  gave  it  a  complete  and  permanent 


'  I  qaote  the  I'Crj  words  of  Dr.  Robertson  throaghout  thii 
general  tmth.    Robert  Hist,  of  America,  B.  9. 
*  Robertson's  America,  B.  9 ;  Marsh.  Colon,  ch.  2,  p.  64. 
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sanction.'  In  imitatjon  tit  the  coostitation  of  the  Britiah  pMcluDientf 
the  le^slativc  power  was  lodged  partlj  in  the  goremor,  who  held  ttte 
place  of  the  sovereign ;  partly  in  a  conooil  of  state  uiDed  by  Qie 
company ;  and  partly  in  aa  assembly  composed  of  representatiTea 
freely  chosen  by  the  peo]de.  Each  branch  of  the  le^slatan  mi^t 
dcciile  by  a  majority  of  vtnces,  and  a  negative  was  neeired  to  the 
goveraor.  Sut  no  law  was  to  be  in  force,  though  approved  by  all 
three  of  the  branches  of  the  legisUtnre,  nntS  it  was  ratified  by  a  gen- 
eral court  of  the  company,  and  retoraed  under  its  seal  to  ttie  colony.* 
The  ordinance  further  required  the  general  assembly,  as  also  Ae 
council  of  Btate,  *'  to  inutate  and  fi^w  the  policy  of  the  form  <^  gov^ 
emment,  laws,  costoms,  and  manner  of  trial  and  other  adnumstration 
of  justice  used  in  the  realm  of  Enj^d,  as  near  aa  may  he."  3%e 
conduct  of  the  colonists,  as  well  as  the  company,  soon  afterwards  gave 
offence  to  King  James ;  and  the  disasters,  wluch  accomi^ished  ui  al- 
most total  destruction  of  the  colony  by  the  aucceasfiil  inroads  of  the 
Indinnfl,  created  much  discontent  and  disappointment  among  die  pro- 
prietors at  home.  The  king  found  it  no  difficult  matter  to  satisfy  the 
nation,  that  tai  inquiry  into  their  conduct  was  necessary.  It  was 
accordingly  ordered ;  and  the  result  of  that  inquiry,  by  commissioners 
appointed  by  himself,  was  a  demand  on  the  part  of  the  crown  of  a 
surrender  of  the  charters.^  The  demand  was  resisted  by  Uie  com- 
pany ;  a  quo  warranto  was  instituted  against  them,  and  it  terminated, 
as  in  that  age  it  might  well  be  supposed  it  would,  in  a  judgment,  pro- 
noimced  in  1624  by  judges  holding  their  offices  during  his  pleasure, 
that  the  franchises  were  forfeited  and  the  corporation  should  be 
dissolved.* 

§  4T.  It  does  not  appear  that  these  proceedings,  ^though  they 
have  met  with  severe  rebuke  in  later  times,  attracted  any  indignation 
or  sympathy  foi"  the  sufferers  on  this  occasion.  The  royal  preroga- 
tive was  then  viewed  without  jealousy,  if  not  with  favor ;  and  the 
rights  of  Englishmen  were  ill  defined  and  ill  protected  under  a 
reign  remarkable  for  no  great  or  noble  objects.     Dr.  Robertson  has 


'  1  Hcnninfi.  Stai.  Ill  ;  Slilb's  Vir^.  App.  No.  4,  p.  331 ;  I  Chalm,  Anoals,  5- 
'  Robcrtwn'fl  Amcrira,  B.  9;  Marsh.  Colon,  ch.  2,  p.  56;  1  Hiz.  CoU.  131, 
1  In  ie23.    See  1  IIuz.  Coll.  155. 

•  Rohcrlaon's  America,  B.  9;  1   Haz.  Coll.  183;  Mareh.  Colon-  ch.  2,  p.  ( 
Cbalmcra'B  ADoals- 
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obserred,  that  the  compuij,  like  all  nnproeperooB  societies,  fell 
n^ilied ;  ^  and  die  nation  were  content  to  forget  the  prostration  of 
]Hirate  rights,  mtder  the  &lae  encouragements  held  ont  of  aid  to  the 
ecioaj  from  the  benignant  efforta  and  future  cooosels  of  the  crown. 

§  48.  With  the  fall  of  the  charter  the  colony  came  nnder  the 
inmiediate  government  and  control  of  the  crown  itself;  and  the  Idug 
issued  a  special  commission  appointing  a  governor  and  twelve  coun- 
sellors, to  whom  the  entire  direction  of  its  aS^rs  was  committed.* 
Id  this  commission  no  representative  assembly  was  mentioned ;  and 
there  is  little  reason  to  suppose  that  James,  who,  besides  his  arbitrary 
notions  of  government,  imputed  the  recent  disasters  to  the  existence 
of  snch  an  assembly,  ever  intended  to  revive  it.  While  he  was  yet 
meditating  upon  a  plan  or  code  of  government,  his  death  pat  an  end 
to  his  projects,  which  were  better  calculated  to  nourish  his  own  pride 
uid  conceit,  than  to  subserve  the  permanent  interests  of  the  province.^ 
Henceforth,  however,  Vir^ma  continued  to  be  a  royal  province  until 
the  period  of  the  American  Revolution.* 

§  49.  Charles  the  First  adopted  the  notions  and  followed  out  in  its 
full  extent  the  colonial  system  of  his  father.^  He  declared  the  colony 
to  be  a  part  of  the  empire  annexed  to  the  crown,  and  immediately 
subordinate  to  its  jurisdiction.  During  the  greater  part  of  his  reign, 
Virgjma  knew  no  other  law,  than  the  will  of  the  sovereign,  or  hia 
delegated  agents ;  and  statutes  were  passed  and  taxes  imposed  with* 
out  the  slightest  effort  to  convene  a  colonial  assembly.  It  was  not 
ontil  ihe  murmurs  and  complaints,  which  such  a  coarse  of  conduct 
was  calculated  to  produce,  had  betrayed  the  inhabitants  into  acts  of 
open  resistance  to  the  governor,  and  into  a  6rm  demand  of  redress 
from  the  crown  against  his  oppressions,  that  the  king  was  brought  to 
more  considerate  measures.  He  did  not  at  once  yield  to  their  discon- 
tents ;  but  pressed,  as  he  was,  by  severe  embarrassments  at  home,  he 
was  content  to  adopt  a  policy,  which  would  conciliate  the  colony  and 
remove  some  of  its  just  compliunts.     He  accordingly  soon  afterwards 


>  BobeitMn'e  AmeriCB,  B.  9- 

<  1  hbz.  Coll.  ie». 

>  Monb.  Colon,  ch.  2,  p.  63,  61 ;  1  Haz.  Coll.  189. 
•  1  Box   Coll.  220,  225. 

>  It  scema  that  a  charter  iros  sabseqQcntlj  granted  by  Charles  the  Second  on  the 
lOlb  of  October,  IGT6,  bat  it  contained  little  more  than  an  acknowledgment  of  the 
coloDj  a«  an  immediate  dependency  of  the  crown.    2  Ecnning,  Stat.  531, 532. 
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appointed  Sir  William  Berkeley  goTernor,  with  povera  and  ii 
which  breathed  a  far  more  benign  einrit.  He  was  antboriied  to  pro- 
claim, that  in  all  its  concerns,  civil  as  well  aa  ecclefflastical,  the  ctdony 
should  be  governed  according  to  the  laws  of  England.  He  was 
directed  to  issue  writs  for  eleoting  representatiTeB  of  the  people,  who 
with  the  governor  and  conncil  should  form  a  general  assembl;  clothed 
with  Btipremo  legislative  authority  ;  and  to  efitahliah  coorta  of  joatioe, 
whose  proceedings  should  be  guided  by  the  fonns  <£  the  parent 
country.  The  rights  of  Englishmeo  were  thus  in  a  great  meaaore 
secured  to  the  colonists  ;  and  under  the  govemment  of  this  ezoellent 
ma^atrate,  with  some  short  intervals  of  interruption,  tiie  colony  floors 
bfaed  with  a  vigorous  growth  for  almost  forty  years.^  The  rerolntioD 
of  1(388  found  it,  if  not  in  the  practical  poBsessi(Hi  of  liberty,  at  least 
with  forms  of  government  well  calculated  silently  to  cherish  its  sjurit. 
§  50.  The  laws  of  Vlr^nia,  during  its  colonial  state,  do  not  exhibit 
as  many  marked  deviations,  in  tiie  general  structure  of  its  institur 
tions  and  civil  polity,  &om  those  of  the  parent  country,  aa  those  in 
tbe  northern  colonies.  The  common  law  was  recognized  aa  the  gene- 
Iral  basis  of  its  jurisprudence  ;  and  the  legislature,  with  some  appear- 
ance of  boast,  stated,  soon  after  the  restoration  of  Charles  the  Second, 
that  they  had  "  endeavored,  in  all  things,  as  near  as  the  capacity  and 
constitution  of  this  country  would  admit,  to  adhere  to  those  excellent 
and  often  refined  laws  of  England,  to  which  we  profess  and  acknow- 
ledge all  due  obedience  and  reverence.""  The  prevalence  of  the 
common  law  was  also  expressly  provided  for  in  all  the  charters  succes- 
sively granted,  as  well  as  by  the  royal  declaration,  when  the  colony 
was  annexed  as  a  dependency  to  the  crown.  Indeed,  there  is  no 
reason  to  suppose,  that  the  common  law  was  not  in  its  leading  features 
very  acceptable  to  the  colonists ;  and  in  its  general  policy  the  colony 
closely  followed  in  the  steps  of  the  mother  country.  Among  the 
earliest  acts  of  the  legislature  we  find  the  Church  of  Englund  esteb- 
lisbed  as  the  only  true  church  ;  and  its  doctrines  and  discipline  were 


'  Robertson's  Americn,  B.  9 ;  Marsh.  Amer.  Col.  eh.  2,  p.  6S,  66,  note.  I  linvc  not 
thoDght  it  ncceesniy  to  advert  partirrilarlj  to  the  stale  of  thinjrs  during  the  dintnibcd 
period  of  the  commonwealth.    Henninp.  Virg.  Stnt.    Introduction,  p.  13,  14. 

•  2  Hcnnins,  Stat-  4.1.  Sir  William  Uerkeley,  in  his  nnBwer  to  the  qaeitiorn  of  the 
Lorda  Commi]isionen<,  in  1671-  "  Conirarj  to  tho  laws  of  Tngland,  we  never  did,  noi 
dare,  to  mnko  any  [law]  onlT  thi!,  that  no  Kale  of  land  is  good  and  legal,  unless  within 
t  hree  months  after  the  conveyance  it  be  recorded-" 
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strictly  enforced.  AH  nonconformists  were  at  first  compelled  to  leave  I 
the  colon;  and  a  apirit  of  persecution  was  exemplified  not  far  behind  j 
the  rigor  of  &e  most  zealous  of  the  Puritans.  The  clergy  of  the 
established  church  were  amply  provided  for  by  glebes  and  titjies,  and 
other  ^ds.  If^on-resideQce  was  prohibited,  and  a  due  performance  of 
parochial  duties  peremptorily  required.  The  laws,  indeed,  respecting 
the  church,  made  a  very  prominent  figure  during  the  first  fifty  years 
of  the  colonial  le^slation.  The  first  law  allowing  toleration  to  Pro- 
testant dissenters  was  in  the  year  1699,  and  merely  adopts  that  of  the 
statnie  of  the  lat  William  and  Mary.  Subject  to  this,  the  Church  of 
England  seems  to  have  muntained  an  exclusive  supremacy  down  to  the 
period  of  the  American  Kevdution.  Marriages,  except  in  special 
cases,  were  required  to  be  celebrated  in  the  parish  church,  and  accord- 
ing to  the  rubric  in  the  common-prayer  book.  The  law  of  inheritance 
of  the  parent  country  was  silently  maintained  down  to  the  period  of 
&e  American  Revolution ;  and  the  distribution  of  intestate  estates  was 
closely  fashioned  upon  the  same  general  model.  Devises  also  were 
regulated  by  the  law  of  England ;  ^  and  no  colonial  statute  appears  to 
have  been  made  on  that  subject  until  1748,  when  one  was  enacted 
wbich  contains  a  few  deviations  from  it,  probably  arising  from  local 
eircnmstances.*  One  of  the  most  remarkable  facts  in  the  juridical 
history  of  the  colony,  is  its  steady  attachment  to  entails.  By  an  act 
passed  in  1705,  it  was  provided,  that  eatates  tail  should  no  longer  be 
docked  by  fines  or  recoveries,  but  only  by  an  act  of  the  legislature  in 
each  particular  case.  And  though  this  was  afterwards  modified,  so  as 
to  allow  ent^ls  to  be  destroyed  in  another  manner,  where  the  estate 
did  not  exceed  £200  sterling  in  value,^  yet  the  general  policy  con- 
tinued down  to  the  American  Revolution.  In  this  respect,  the  zeal  of 
the  colony  to  secure  entails  and  perpetuate  inheritances  in  the  same 
family  outstripped  that  of  the  parent  Country, 

§  51.  At  a  very  early  period  the  acknowledgment  and  registry  of 
deeds  and  mortgages  of  real  estate  were  provided  for ;  and  the  non- 
registry  was  deemed  a  badge  of  fraud.*      The  trial  by  jury,  altbongh 

'  1  refer  upon  these  suHjeois  to  Henning,  Stat.  122,  123,  U4,  149,  155,  180,  240,  208, 
277,  434 i  2HcD.  Stat.  48,  50 i  3  Hen.  Slat.  ISO,  170,360,441. 

'  5  IlenniDg,  Stat.  456. 

'  3  Hr^Timng,  t^tat  320,  516 ;  1  Henning,  Stat.  400 ;  5  IleTmiiig,  Stat-  414 ;  I  Tuck. 
Black.  Comm.  App. 

'  1  Hennisg,  Stat.  248 ;  2  Henning,  Stat.  98 ;  3  Heiming,  Stat  321. 
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a  privilege  resulting  &om  tbeir  general  rightl,  waa  gnarded  hj  Bpecial 
legislation.  There  was  also  an  early  declaration,  that  no  taxes  could 
be  levied  bj  the  Governor  withont  the  consent  of  the  General  Aasem- 
bly ;  and,  when  raised,  they  were  to  be  applied  according  to  tibe 
appoiDtment  of  the  Le^latnre.  The  burgesses,  also,  daring  their 
attendance  upon  the  assembly,  were  free  from  arrest.^lD  respect  to 
domestic  trade,  a  general  freedom  was  guaranteed  to  all  the  inhalut- 
,  ants  to  buy  and  sell  to  the  greatest  advantage,  and  all  eDgreesing  waa 
prohibited.^  The  culture  of  tobacco  seems  to  have  been  a  constant 
object  of  solicitude ;  and  it  was  encouraged  by  a  long  saoceBom  of 
acts,  sufficiently  evincing  the  public  feeling,  and  the  vast  importance 
of  it  to  the  prosperity  of  the  colony.*  We  learn  from  Sir  WiUiam 
Berkeley's  aoswera  to  the  Lords  Commisdoneis,  in  16T1,  that  tbe 
population  of  the  colony  was  at  that  time  about  40,000 ;  that  die 
restrictions  of  the  navigation  act,  cutting  off  all  trade  witii  forei^ 
countries,  were  very  injurious  to  them,  as  they  were  obedient  to  the 
laws.  And  "  this,"  says  he,  "  is  the  cause  why  no  small  or  great  ves- 
sels are  built  here  ;  for  we  are  most  obedient  to  all  laws,  whilst  the 
Kew  England  men  break  through,  and  men  trade  to  any  place  that 
their  interest  leads  them."  This  language  is  sufficiently  significant  of 
the  restlessness  of  Kew  England  under  these  restraints  upon  its  com- 
merce. But  his  answer  to  the  question  respecting  religious  and  other 
instruction  in  the  colony,  would  in  our  times  create  universal  astonish- 
ment; —  "I  thank  God,"  says  he,  "there  are  no  free  acfioolt  nor 
■printing ;  and  I  hope  we  shall  not  have  these  hundred  years ;  for 
learning  has  brought  disobedience  and  heresy  and  secta  into  the  world, 
and  printing  has  divulged  tliem,  and  libels  agiunst  the  beat  government. 
God  keep  us  from  both."  ^  In  1680  a  remarkable  change  was  made 
in  the  colonial  jurisprudence,  by  taking  all  judicial  power  from  the 
assembly,  and  allowing  an  appeal  from  the  judgments  of  the  General 
Court  to  the  King  in  Council,* 


■  1  IIcDniDf;,  Stat.  290. 

*  See  I  Ucn.  But.  126,  and  Index,  tit.  Tobacco,  in  tbat  and  tbe  Bab«cqneDt  volamw. 
2  Ilennins,  Stat  514. 
'  aUen.  Kiiit.Sll,  5I3,9H,  51T;  1  Chitlra.  Annab,  328;  3  Hutch.  Collect.  We 
'  MarKli.  Colon,  ch.  5,  p.  1C3 ;  1  Cholm.  Annals,  3SS. 
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CHAPTER  III. 

ORIGIN  AND   BSTTLEMBNT  OF  NEW  ENQLAND. 

§  52.  We  may  now  advert  m  a  brief  manner  to  the  history  of  the 
Northern  or  Plymouth  Company.  That  Company  possessed  fewer 
resources  and  less  enterprise  than  the  Southern ;  and  though  aided  by 
men  of  high  distinction,  and  among  othera,  by  the  public  spirit  and  zeal 
of  Lord  Chief  Justice  Popham,  its  first  efforts  for  coloniz:\tioQ  were 
feeble  and  discouraging.  Capt.  John  Smith,  so  well  known  in  the  his- 
tory of  Virginia  by  hb.  successful  adventures  under  their  authority, 
lent  a  transient  lustre  to  their  attempts  ;  and  his  warm  descriptions  of 
the  beauty  and  fertility  of  the  country  procured  for  it  from  the  excited 
ima^nation  of  the  Prince,  after  King  Charles  the  First,  the  flattering 
name  of  New  England,  a  name  which  effaced  from  it  that  of  Virginia, 
and  which  has  since  become  dear  beyond  expression  to  the  inhabitants 
of  its  barsb  but  salubrious  climate.' 

§  53.  While  the  company  was  yet  languishing,  an  event  occurred 
which  gave  a  new  and  uncxpecto^  aspect  to  its  prospects.  It  is  well 
known  that  the  religious  dissensions  consequent  upon  the  Reformation, 
while  they  led  to  a  more  bold  and  free  spirit  of  discussion,  failed  at  the 
same  time  of  introducing  a  correspondent  charity  for  differences  of 
religious  opinion.  Each  successive  sect  entertained  not  the  slightest 
doiibt  of  its  own  infallibility  in  doctrine  and  worship,  and  was  eager  to 
obtain  proselytes,  and  denounce  the  errors  of  its  opponents.  If  it  bad 
stopped  here,  we  might  have  forgotten,  in  admiration  of  the  sincere 
zeal  for  Christian  truth,  the  desire  of  power,  and  the  pride  of  mind, 
which  lurked  within  the  inner  folds  of  their  devotion,.  But,  unfortu- 
nately, the  spirit  of  intolerance  was  abroad,  in  all  its  stem  and  unre- 
lenting severity.  To  tolerate  errors,  was  to  sacrifice  Christianity  to 
mere  temporal  interests.  Truth,  and  truth  alone,  was  to  be  followed 
at  the  hazard  of  all  consequences ;  and  religion  allowed  no  compro- 


'  RoticrLioii's  America,  B.  10 ;  Mareh.  Amer,  Col.  th,  3,  p.  77,  78 ;  1  Hm.  Coll.  103, 
147,  404  ;  1  Belknap's  Sew  Hampshire,  cb.  1. 
VOL.   L  3 


S6  msTOBT  Of  THE  couunT.  [book  z. 

mises  between  conscienco  and  worldly  oomfbrta.  Heresj  wu  itself  a 
Bin  of  a  deadly  nature,  and  to  extirpate  it  iru  a  primai;  dnt^  (^  ill 
who  were  believers  in  unceri^  and  tratb.  Peraecation,  dierafore,  even 
when  it  seemed  most  to  violate  the  feelings  of  hnmanity  and  the  rights 
of  private  Judgment,  never  wanted  apolo^ts  among  those  of  the 
purest  and  most  devout  lives.  It  was  too  often  received  with  acclama- 
tions by  the  crowd,  and  found  an  ample  vindication  &om  the  learned 
and  the  dogmatists  ;  from  tbe  polioy  of  the  civil  ma^tiate,  and  tlie 
blind  zeal  of  the  e<»:lenaBtic.  Each  sect,  aa  it  attuned  power,  exhi- 
bited tbe  same  unrelentiLg  firmness  in  putting  down  its  adversaries.* 
The  papist  and  the  prelate,  the  puritan  and  the  presbyterian,  felt  no 
compunctions  in  the  destruction  of '  dissentients  from  Uieir  own  futli. 
They  uttered,  indeed,  loud  complwnts  of  ^e  injustice  of  their  en^ 
nies,  when  they  were  diemselves  oppressed  ;  but  it  was  not  &om  any 
abhorrence  of  persecution  itself,  but  of  the  infamoos  errors  of  the 
persecutors.  There  are  not  wanting  on  the  records  of  the  history  of 
these  times  abundant  proofs,  how  easily  sects,  which  bad  borne  every 
human  calamity  with  unshrinking  fortitude  for  conscience'  sake,  could 
turn  upon  their  inoffensive,  but,  in  their  judgment,  erring  neighbors, 
with  a  like  infliction  of  suffering.^  Even  adversity  sometimes  fiuls  of 
producing  its  usual  salutary  effects  of  moderation  and  compassion, 
when  a  blind  but  honest  zeal  has  usurped  dominion  over  the  mind. 
If  such  a  picture  of  human  infirmity  may  justly  add  to  our  humility, 
it  may  also  serve  to  admonish  us  of  the  Christian  duty  of  forbearance. 
And  be  who  can  look  with  an  eye  of  exclusive  censure  on  such  scenes, 
must  have  forgotten  how  many  bright  examples  they  have  afforded 
of  tbe  liveliest  virtue,  the  most  persuasive  fidelity,  and  tbe  most  exalted 
piety. 


'  Dr.  Robertson  lias  jnstlr  ohscrved,  that  not  onlj  the  ides  of  toleration,  but  even  tbe 
word  ilEvlf,  in  Cho  scifte  now  affixed  to  it,  was  then  unkDOwn."  Sir  JwneK  ModdutoBh, 
a  nnme  equally  glorious  in  judicial  and  etbii>al  philosophy,  has  remarked,  that  this  giant 
evil,  (the  suppression  of  (be  right  of  private  judgment  in  matters  of  religion,}  had 
received  a  mortal  wound  from  Luther,  who,  in  hji  warfare  with  Rome,  bad  Btmck  a  blow 
a^inst  all  human  anthority,  and  tatamidoailj/  disi'Ioscd  to  mankind  that  thej  were 
entitled,  or  rather  l)ound,  to  form  and  utter  iheii  own  opinious,  and  most  of  all,  on  the 
most  deeply  interesting  snhjects.t 

*  Robcnson's  America,  B.  10;  1  Belknap's  KewIIampshiTe, eh.  3;  1  Chalm.  Annals, 
p.  143,  145,  IGS,  189,  190,  191 ;  3  Hutch.  Hist.  CoU.  42. 
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)  54.  Among  oUictb  who  suffered  peTsecadooB  from  the  haughty  zeal 
of  ElUaheth,  was  a  small  sect  ealled,  from  the  name  of  their  leader, 
BrownifltB,  to  whom  we  owe  tlie  foondation  of  the  now  widfr^pread 
wet  of  CongregadonaUsts  or  Independents.  After  Bofierings  of  an 
aggravated  nstore,  ihij  were  compelled  to  take  refiige  in  Holland, 
under  the  oare  of  tiieir  pastor,  Mr.  John  Kobinson,  a  man  diatinguiflhed 
for  his  {Hfltf,  hia  henevolence,  and  his  intrei»d  spirit.^  After  remain- 
ing there  some  years,  they  conelnded  to  emigrate  to  America,  in  the 
hope  that  tliey  might  thus  perpetuate  their  reli^ooa  discipline,  and 
peaerre  tiie  parity  of  an  apostolical  chnrch.'  In  conjunction  wi& 
oUier  friends  in  England,  they  embarked  on  the  voyage  with  a  design 
tX  settlement  on  Hudson's  fUver,  in  Kew  York.  But,  agunst  their 
intention,  they  were  compelled  to  land  on  the  shores  of  Cape  Cod,  in 
die  depth  of  winter,  and  the  place  of  thnr  landing  was  called  Fly- 
mouth,  which  has  since  become  so  celebrated  as  the  first  permanent 
MtUement  in  Ifew  England.^  Not  having  contemplated  any  plantar 
tion  at  this  place,  they  had  not  taken  the  precaution  to  obtain  any 
charter  from  the  Plymouth  Company.  The  ori^al  plan  of  their 
colony,  however,  is  still  preserved ;  *  and  it  was  founded  upon  the  basis 
of  a  commumty  of  property,  at  least  for  a  ^ven  space  of  time,  a 
scheme,  as  the  event  showed,  utterly  incompatible  with  the  existence 
of  any  large  and  flourishing  colony.  Before  their  landing,  they  drew 
up  and  signed  a  voluntary  compact  of  government,  forming,  if  not  the 
first,  at  least  the  best  authenticated  case  of  an  ori^nal  social  contract 
for  tihe  establishment  of  a  nation  which  is  to  be  found  in  the  annals  of 
the  world.  Philosophers  and  jurists  have  perpetually  resorted  to  the 
tbeoty  of  such  a  compact,  by  which  to  measure  the  rights  and  duties 
of  govemmeDts  and  subjects  ;  but  for  the  most  part  it  has  been  treated 
as  an  effort  of  ima^nation,  unsustained  by  the  history  or  practice  of 
nations,  and  furnishing  little  of  solid  instruction  for  the  actual  concerns 
of  life.  It  was  little  dreamed  of,  that  America  should  fiimish  an 
example  of  it  in  primitive  and  almost  patriarchal  simplicity. 

§  55.  On  the  11th  of  November,  1620,  these  humble  but  fearless 
adventurers,  before  their  landing,  drew  up  and  signed  an  ori^al  com- 

'  B«ninip'«  New  HuDpsfain,  ch.  3;  I  Doug.  8umm.  369. 

*  Hortan'i  Mem.  1  to  30. 

>  Robertson's  America,  B.  10;  Marsh.  Amer-  Col.  ch.  3,  p.  79,  SO;  Mortou's  Mem. 
31  to  35. 

*  1  Uaz.  Coll.  S7,  8S;  Morton's  Mem.  App.  373. 
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pact,  in  vhich,  after  acknovled^ng  themselveB  sabjects  of  the  crown 
of  England,  tliej  proceed  to  declare :  *'  Having  undertaken  for  the 
glory  of  God  and  the  advancement  of  the  Christian  iaith  and  the  honor 
of  our  king  and  country,  a  Toy&ge  to  plant  the  first  colony  in  the 
northern  parts  of  Virginia,  we  do  by  these  presents  solemnly  and  mii> 
tually,  in  the  presence  of  God  and  of  one  another,  covenant  and  com- 
Inne  ourselves  together  into  a  civil  body  poliUc,  for  our  better  ordering 
and  preservation  and  furtherance  of  the  ends  aforesud.  And  by  Tirtoe 
hereof  do  enact,  constitute,  and  frame  such  just  and  equal  laws,  ordi- 
nances, acts,  constitattooe,  and  officers  from  time  to  time  as  shidl  be 
thought  most  meet  and  convenient  for  the  general  good  of  the  colony; 
unto  which  we  promise  all  due  submission  and  obedience."  Tim  is  the 
whole  of  the  compact,  and  it  was  signed  by  for^-one  p^rsoos.*  It  is 
in  its  very  essence  a  pnre  democracy ;  and  in  pursuance  of  it  dte 
colonists  proceeded  soon  afterwards  to  organiu  the  colonial  govero- 
ment,  under  the  name  of  the  Colony  of  New  Flymouth,  to  appunt  a 
governor  and  other  officers,  and  to  enact  laws.  The  governor  was 
chosen  annually  by  the  freemen,  and  had  at  first  one  as^tant  to  aid 
him  in  the  discharge  of  his  trust.^  Four  others  were  soon  afterwards 
added,  and  finally  the  number  was  increased  to  seven.^  The  supreme 
legislative  power  resided  in,  and  was  exercised  by  the  whole  body  of 
the  male  inhabitants,  every  freeman,  who  was  a  member  of  the  chnrch, 
heuig  admitted  to  vote  in  all  public  affiiirs>  The  number  of  settle- 
ments having  increased,  and  being  at  a  considerable  distance  from  each 
other,  a  house  of  representatives  was  established  in  1639  ;^  the  members 
of  which,  as  well  as  all  other  officers,  were  annually  chosen.  They 
adofited  the  common  law  of  England  as  the  general  basis  of  their  juris- 
prudence, varying  it  however  from  time  to  time  by  municipal  regula- 
tions better  adapted  to  their  situation,  or  conforming  more  exactly  to 
their  stern  notions  of  the  absolute  authority  and  universal  obligation  of 
the  Mosaic  Institutions.^ 

■  I  H.U!.  Coll.  119;  Morion's  Mem.  37;  Manb.  Colon,  ch.  iii.  p.  80;  Eohertson's 
America,  B.  10;  a  Hutch.  Ilist.  455. 

•  Plymouth  Laws,  (1G85J;  1  Hai.  Coll.  404,  408. 

>  Morton's  Mem.  1 10 ;  Prince's  Annais,  !25 ;  a  Hatch.  Hist.  463, 465 ;  1  Haz.  Coll. 
404,408,411,412. 

•  Hobcrtson's  America,  B.  10;  3  Hutch.  Hiit.  46T  ;  1  Haz.  Coll.  408,411,412,414. 

•  2Hutch.  II!g|.  463, 

•  Robcrtaon'x  America,  B.  10 ;  2  Hntch.  Hut  462,  463,  464  ;   Hubbard's  HiiL  ch.  i. 
p.  62 ;  Cbalmera's  Annals,  p.  88. 
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(  56.  The  Flymimth  Coloiuatfl  acted,  at  first,  altogether  under  the 
rolnntuy  compact  and  oesocial^oii  already  mentdoned.  Bnt  tbey  daily 
felt  embaifaaBineikts  firom  the  want  of  some  general  anttioritj,  derived 
directly  or  bdirectly  from  the  crown,  which  shonld  recognke  their 
aettlement  and  confirm  their  legislation.  After  several  ineffectual 
attempts  made  for  this  purpose,  they  at  length  succeeded  in  obtaining, 
in  January,  1629,  a  patent  from  &e  council  established  at  Plymouth, 
in  England,  under  tJie  charter  of  King  James  of  1620.'  This  patent, 
bendes  a  grant  of  the  territory  upon  the  terms  and  tenure  of  the  ori- 
^nal  patent  of  1620,  included  an  aathoiity  to  the  patentee  (WUliam 
Bradford)  and  his  associates,  "to  incorporate  by  some  usual  or  fit 
name  and  title  him  or  themselves,  or  the  people  there  inhabiting  under 
lum  or  them,  and  their  successors,  from  time  to  time,  to  frame  and  make 
wdeis,  ordinuices,  and  constitutions,  as  well  for  the  better  government 
(f  their  a^rs  here,  and  the  receiving  or  admitting  any  into  his  or  their 
society,  as  also  for  the  better  government  of  lus  or  their  people,  or  his 
or  their  people  at  sea  in  going  thither  or  returning  from  thence  ;  and 
flie  same  to  put  or  cause  to  be  put  in  execution,  by  such  officers  and 
ministers,  as  he  or  they  shall  authorize  and  depute ;  provided,  that  the 
sud  laws  and  orders  be  not  repugnant  to  the  laws  of  Englund  or  the 
frame  of  government  by  the  said  president  and  council  [of  Plymouth 
Company]  hereafter  to  be  established."  * 

\  57.  This  patent  or  charter  seems  never  to  have  been  confirmed  by 
the  crown;*  and  the  colonists  were  never,  by  any  act  of  the  crown, 
created  a  body  politic  and  corporate  with  any  legislative  powers.  They, 
therefore,  remained  in  legal  contemplation  a  mere  voluntary  associa- 
tion, exercising  the  highest  powers  and  prerogatives  of  sovereignty, 
and  yielding  obedience  to  ^e  laws  and  magistrates  chosen  by  them- 
selves.* 

^  58.  The  charter  of  1629  furnished  them,  however,  with  the  color 
of  delegated  sovereignty,  of  which  they  did  not  fail  to  avail  themselves. 
They  assumed  under  it  the  exercise  of  the  most  plenary  executive, 


■  2  Hntcb.  Hilt.  464,  479 ;  1  Hoz.  Coll.  298,  404,  46S ;  I  Chalmers's  Annuls,  97,  9S ; 
1  notmes'a  AudaIb,  201. 

'  1  Hai.  Coll.  298,  404. 

>  Chalmen  sajs,  [1  Clialm.  Annals,  97,)  that  "  this  patent  was  not  confirmed  by  ihe 
crown,  though  the  contrary  hw  been  affinal^  bj  the  colonial  LiatorianB."  See  also 
Manh.  Hilt.  Colon,  ch.  iii.  82,  63. 

*  Manh.  Hiat.  Colon,  cb.  iii.  p.  92;  1  Chalm.  Annals,  87,  88,  97. 
3* 
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logialative,  and  judicial  powers,  with  bat  s  t&omentaiy  seraple  m  to 
their  rt;;ht  to  inflict  capital  punishments.'  They  were  not  digtart>ed  io 
the  free  exercise  of  these  powers,  either  through  the  ignorance  or  the 
connivance  of  the  crown,  nntil  after  the  restoration  of  Charles  the 
Second.  Their  authority  under  their  charter  vas  then  questioned; 
and  several  uDsucceEsfol  attempts  were  made  to  procure  a  confirmation 
from  the  crown.  Thej  continued  to  cling  to  it,  until,  in  the  general 
shipwreck  of  charters  in  1684,  theirs  was  overturned.  An  arbitrary 
government  was  then  established  over  them  m  common  with  the  other 
New  Enj^land  colonies ;  and  they  were  finally  incorporated  into  a  pro- 
vince with  Massachusetts,  under  the  charter  granted  to  the  latter  I^ 
William  and  Mary  in  1691.' 

§  59.  It  may  not  be  irithoat  use  to  notice  a  few  of  the  laws,  which 
formed,  what  may  property  be  deemed,  the  fundamentals  of  their  jaris- 
prudcnoe.  After  providing  for  the  manner  of  choosing  their  governor 
and  legislature,  as  above  stated,  their  first  attention  aeems  to  have  been 
directed  to  the  establishment  of  "  the  free  liberties  of  the  free-bom 
people  of  England."  It  was  therefore  declared,"  almost  in  the  lan- 
guage of  Magna  Gharta,  that  justice  should  be  impartially  administered 
unto  all,  not  sold,  or  denied;  that  no  person  should  suffer  "in  respect  to 
life,  limb,  liberty,  good  name,  or  estate,  but  by  virtue  or  equity  of  some 
express  law  of  the  General  Court,  or  the  good  and  equitable  laws  of 
our  nation  suitable  for  us,  in  matters  which  are  of  a  civil  nature,  (as 
by  the  court  here  hath  been  accustomed,)  wherein  we  have  no  parti- 
cular law  of  our  own ;  "  and  none  should  suffer  without  being  brought 
to  answer  by  due  course  and  process  of  law ;  that  in  criminal  and  civil 
cases  there  should  be  a  trial  by  jury  at  all  events  upon  a  final  trial  on 
appeal ;  with  the  right  to  challenge  for  just  cause  ;  and  in  capital  cases 
a  peremptory  right  to  challenge  twenty  jurors  as  in  England  ;  that  no 
party  should  bo  cast  or  condemned,  unless  upon  the  testimony  of  two 
sufficient  witnesses,  or  other  sufficient  evidence  or  circumstances,  unless 
otherwise  specially  provided  by  law ;  that  all  persons  of  the  age  of  twen- 
ty-one  years,  and  of  sound  memory,  should  have  power  to  make  wills 
and  other  lawful  alienations  of  their  estate,  whether  they  were  con- 
demned, or  excommunicated,  or  other ;  except  that  in  treason  their 

■  3  Hutch.  HUt.  4GJ,  4G5,  46T  i  Clinlm.  Annals,  8S. 

■  Butch.  11131.479, 4B0i  Chalm.  Annals,  OT,  98. 

'  In  1536.  See  1  Hai.  Coll.  ^Oi,  409;  Id.  ITS,  Plymouth  Colony  Lnws,  (cdil.  1G85) ; 
1  Hoz.  Coll,  411,  414,  419. 
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penonal  estate  ahonld  be  fbrfrited,  but  thetr  real  estate  was  still  to  be 
at  their  disposal.  All  proceeses  were  directed  to  be  ia  the  kiog's  name.^ 
AQ  trials  in  respect  to  land  were  to  be  in  the  count;  where  it  lay ;  and 
iH  peisonal  actions,  where  one  of  the  parties  lived ;  and  lands  and 
goods  were  liable  to  attachment  to  answer  the  judgment  rendered  in 
■nj  acdoQ.  All  lands  were  to  descend  according  to  the  &ee  tenure  of 
lands  of  East  Greenwich,  in  the  count;  of  Kent;  and  all  entailed  lands 
according  to  the  law  of  England.  All  the  sons  were  to  inherit  e<iuall7, 
except  the  eldest,  who  was  to  have  a  double  share.  If  there  were  no 
SODS,  all  the  daughters  were  to  inherit  alike.  Brothers  of  the  whole 
blood  were  to  inherit ;  and  if  none,  then  asters  of  the  whole  blood. 
All  conveyances  of  land  were  to  be  by  deed  only,  acknowledged  before 
some  ma^trate,  and  recorded  in  the  public  records.  Among  capital 
ofifencea  were  enumerated,  without  any  discrimination,  idolatry,  blas- 
{diemy,  treason,  mnrder,  witchcraft,  bestiality,  sodomy,  false  witness, 
man^tealing,  cursing  or  smiting  father  or  mother,  rape,  wilful  burning  of 
houses  and  ships,  and  piracy ;  while  certain  other  offences  of  a  nature 
qmte  as  immoral  and  injurious  to  society,  received  a  far  more  moderate 
pnnishment.  Undoubtedly  a  reverential  regard  for  the  Scriptores 
placed  the  crimes  of  idolatry,  blasphemy,  and  false  witness,  and  cursing 
and  smiting  father  and  mother,  among  the  capital  offences.  And,  as 
might  well  be  presumed  from  the  reli^ous  sentiments  of  the  people, 
ample  protection  was  given  to  the  church ;  and  the  mtuntenance  of  a 
public  orthodox  ministry  and  of  public  schools  were  carefully  provided 
for.' 

§  60.  Compared  with  the  legislaUon  of  some  of  the  colonies  during 
an  equal  period,  the  laws  of  the  Plymouth  Colony  will  be  found  few  and 
brief.  This  resulted  in  some  measure  from  the  narrow  limits  of  the 
population  and  business  of  the  colony ;  but  in  a  greater  measure  from 
their  reliance  in  their  simple  proceedings  upon  the  general  principles 
of  the  common  kw. 


'  1  Hoz.  Coll.  4T3;  Pljmonth  Colonj  Laws,  (16BS,)  p-  16. 
I  More  ample  infomiatioQ  upon  all  Ihcsc  subjects  will  be  fnmislicd  by  an 
of  the  Pljmouth  Colonj  Laws,  liist  printed  in  1685- 
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§  61 .  Aboft  the  period  when  the  PlTinoath  colodats  comjJeted  tfaeir 
voyage,  (1620,)  James  the  Krst,  with  a  view  to  promote  more  eSect- 
nall J  the  Interesta  of  the  second  or  northern  company,  granted '  to  the 
Duke  of  Lenox  and  others  of  the  company  a  new  charter,  by  which  its 
territoriea  were  extended  in  breadth  &om  the  40th  to  the  48th  degree 
of  north  latitude ;  and  in  length  by  all  the  breadth  aforesaid  thron^ioat 
the  main  land  from  aea  to  sea,  exclndmg  however  all  possession  of  any 
other  Chiistian  prince,  and  all  lands  within  the  bounds  of  the  soaUieni 
colony.'  To  the  territory  thus  bounded  he  affixed  the  name  of  New 
England,  and  to  the  coqnration  itself  so  created,  the  name  of  "  The 
Council  establbhed  at  Plymouth  in  the  county  of  Devon,  for  the  plant- 
ing, ruling,  ordering,  and  governing  of  New  England  in  America."  • 
The  charter  contains  the  names  of  the  persona,  who  were  to  constitute 
the  first  council,  with  power  to  fill  vacancies,  and  keep  ap  a  perpetual 
succession  of  counsellors  to  the  number  of  forty.  The  power  to  pur- 
chase, hold,  and  sell  lands,  and  other  usual  powers  of  corporations  are 
then  coufen-cd  on  them,  and  special  authority  to  make  laws  and  ordi- 
nances, to  regulate  the  admission  and  trade  of  all  persons  with  the 
plantation ;  to  dispose  of  their  lauds ;  to  appoint  and  remove  govemora 
and  other  officers  of  the  plantation ;  to  establish  all  manner  of  orders, 
laws  and  directions,  instructions,  forms  and  ceremonies  of  government 
and  magistracy,  so  that  the  same  be  not  contrary  to  the  laws  and 
statutes  of  England  ;  to  correct,  punish,  pardon,  govern,  and  rule  all 
inhabitants  of  the  colony  by  such  laws  and  ordinances,  and  in  defect 
thereof,  in  cases  of  necessity,  according  to  the  good  discretions  of  their 
governors  and  officers  respectively,  as  well  in  cases  capital  and  criminal— 
aa  civil,  both  marine  and  others,  so  always  that  the  same  ordinance^V 

'  Nov.  3,  1620;  1  Doug.  Snmm.  406,  &c, 

*  1  Huz.  Coll.  103, 105,  &c. 

'  1  Hai.  CoU.  99, 103,  lOS,  110,  111. 
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ind  proceedings  be,  as  near  as  conveniently  may  be,  agreeable  to  the 
laws,  statutes,  government,  and  policy  of  England  ;  and  finally  to  regu- 
late trade  and  traffic  to  and  from  the  colony,  prohibiting  the  same  to 
dl  persons  not  licensed  by  the  corporation.^    The  charter  further  con- 
tains some  extraordinary  powers  in  cases  of  rebellion,  mutiny,  miscon- 
iact,  illicit  trade,  and  hostile  invasions,  which  it  is  not  necessary  to 
particularize.     The  charter  also  declares,  that  all  the  territory  shall  be 
kolden  of  the  crown,  as  of  the  royal  manor  of  East  Greenwich,  in  Kent 
county,  in  free  and  common  socage,  and  not  in  capite,  nor  by  knight 
service ; '  and  that  all  subjects,  inhabitants  of  the  plantation,  and  their 
^ildren  and  posterity  born  within  the  limits  thereof,  shall  have  and 
^joy  all  liberties  and  franchises  and  immunities  of  free  denizens  and 
'^toral  subjects  within  any  other  of  the  dominions  of  the  crown,  to  all 
^Dtents  and  purposes,  as  if  they  had  been  abiding  and  bom  within  the 
™^dom  of  England,  or  any  other  dominions  of  the  crown.*    The  char- 
^   sdso  authorized  the  council  to  transport  to  the  plantation  any  sub- 
J^^iS,  or  strangers  who  were  willing  to  become  subjects  and  live  under 
^    Idng's  allegiance.     But  it  prohibited  papists  to  be  transported,  by 
'^^^^ng  all  persons  going  there  to  take  the  oath  of  supremacy,  and 
•"^l^orizing  the  president  of  the  council  to  administer  the  oath.* 

"^    62.  Some  of  the  powers  granted  by  this  charter  were  alarming  to 

"^•^^j  persons,  and  especially  those,  which  granted  a  monopoly  of 

*^^«.^    The  eflForts  to  settle  a  colony  within  the  territory  were  again 

'^^^wed  and  again  were  unsuccessful.^    The  spirit  of  religion,  how- 

^^^i*,  soon  effected  what  the  spirit  of  commerce  had  failed  to  accom- 

l"^li.    The  puritans,  persecuted  at  home,  and  groaning  under  the 

^^*ght  of  spiritual  bondage,  cast  a  longing  eye  towards  America,  as  an 

^^^xnate  retreat  for  themselves  and  their  children.     They  were  encour- 

*S^d  by  the  information,  that  the  colonists  at  Plymouth  were  allowed 

t^  'Worship  their  Creator  according  to  the  dictates  of  their  consciences, 

^thout  molestation.     They  opened  a  negotiation,  through  the  instru- 

IJ^^ntality  of  a  Mr.  White,  a  distinguished  non-conforming  minister, 

^th  the  council  established  at  Plymouth  ;  and  in  March,  1627,  pro- 


1  1  Haz.  Coll.  109,  no,  112,  113,  141. 
«  Ibid.  111. 
3  Ibid.  117. 

*  Ibid. 

*  Marsh.  Colon,  ch.  iii.  p.  83 ;  Chalm.  Annals,  p.  81,  83. 
'^  Robertson's  America,  B.  10 ;  Chalm.  Annals,  90. 
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cured  from  them  a  grant  to  Sir  Heory  Roeevell  and  othen,  of  ul  thak 
part  of  New  Eaglaad  Ijdng  tbree  nulee  south  of  Charles  Krer  and 
throe  miles  north  of  Menimac  Birer,  extending  from  the  Atlantic  to 
the  South  Sea.' 

§  63.  Otlier  persons  were  bood  induced  to  unite  witli  them,  if  a 
charter  could  be  procured  firom  the  crown,  which  shonld  Becure  to  Ae 
adventurers  the  usual  powers  of  gOTemment.  AppUoation  was  made 
for  this  purpose  to  King  Charles,  who,  accordingly,  in  March,  162B, 
granted  to  the  grantees  and  tfaeir  associates  the  most  ample  powers  <^ 
government.  The  charter  confirmed  to  them  the  territorjr  already 
granted  hj  the  council  established  at  Plymouth,  to  be  holden  of  the 
crown,  as  of  the  royal  manor  of  East  Greenwich,  "  in  firee  an(l  common 
socage,  and  not  in  capita,  nor  bj  knight's  service,  yielding  to  tlte 
crown  one  fifth  part  of  all  ore  of  gold  and  silver,  ko,,  with  the  excep- 
tion, however,  of  any  part  of  the  territory  actually  possessed  or  inhab- 
ited by  any  other  Christian  prince  or  state,  or  of  any  part  of  it  within 
the  bounds  of  the  southern  colony  [of  Yirginiaj  granted  by  King 
James.  It  also  created  the  associates  a  body  politic  by  the  name  of 
"  The  Governor  and  Company  of  the  Massachusetts  Bay  in  New  Eng- 
land," with  the  usual  powers  of  corporations.  It  provided,  that  tha 
government  should  bo  administered  by  a  governor,  a  deputy  governor, 
and  eighteen  assistants,  from  time  to  time  elected  out  of  the  freemen 
of  the  company,  which  officers  should  have  the  caro  of  the  general 
business'and  af&irs  of  the  lands  and  plantations,  and  the  government 
of  the  people  there  ;  and  it  appointed  the  first  governor,  deputy  gov- 
ernor, and  assistants  by  name.  It  further  provided,  that  a  court  or 
quorum  for  the  transaction  of  business  should  consist  of  the  governor, 
or  the  deputy  governor,  and  seven  or  mora  assistants,  which  shonld 
asscmhlc  as  often  as  once  a  month  for  that  purpose,  and  also,  that  four 
great  general  assemblies  of  the  company  should  be  held  in  every  year. 
In  these  great  and  general  assemblies,  (which  were  composed  of  die 
governor,  deputy,  assistants,  and  freemen  present,)  freemen  vere  to 
bo  admitted  free  of  the  company,  officers  were  to  be  elected,  and  laws 
and  ordinances  for  the  good  and  welfare  of  the  colony  made  ;  "  so  as 
sucl)  laws  and  ort^nanccs  be  not  contrary  or  repugnant  to  the  laws  and 


'  These!  arc  not  the  docriptivo  words  of  the  grant,  hut  n  stntemcnt  of  the  sabsuuice  of 
it.  The  icmnt  is  rci'itcd  in  the  cliarler  in  HutcLiiison's  Colietlian,  p.  1,  &c.,  and  in  the 
ColoDJiil  and  Province  Jjiwb  of  UassuchiuetCs,  printed  in  1814. 
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aUtates  of  Uus  onr  reaim  of  England."  At  one  of  these  great  and 
general  assemblies  held  tn  Easter  Term,  the  govcnuK-,  deputy,  and 
assiataots,  and  other  officers  were  to  be  annnallj  chosen  by  the  com- 
pany present.  The  company  were  further  authorised  to  transport  any 
sabjects  or  strangers  willing  to  become  subjects  of  tho  crown  to  the 
colony,  and  to  carry  on  trade  to  and  from  it,  without  custom  or  subsidy 
for  scveu  years,  and  were  to  be  free  of  all  taxation  of  imports  or  ex- 
ports to  and  from  the  English  dominion  for  the  space  of  twenty-one 
years,  with  the  exception  of  a  five  per  cent.  duty.  The  charter  fiu*- 
ther  provided,  that  aJl  subjects  of  the  crown,  who  should  become  inh^A 
itants,  and  their  children  bom  there,  or  on  the  seas  going  or  returning 
should  enjoy  all  liberties  and  immumties  of  free  and  natural  subjects, 
as  if  they  and  every  of  them  were  born  within  the  realm  of  England. 
Full  legislative  authority  was  also  given,  subject  to  the  restriction  of 
not  being  contrary  to  the  laws  of  England,  as  also  for  the  imposition 
of  fines  and  mulcts  "  according  to  the  course  of  other  corporations  in 
England."  ^  Many  other  provisions  were  added,  similar  in  substance 
to  those  found  in  the  antecedent  colonial  charters  of  the  crown. 

§  64.  Such  were  the  original  limits  of  tho  colony  of  Massachusetts 
Bay,  and  such  were  the  powers  and  privileges  conferred  on  it.  It  is 
observable,  that  the  whole  structure  of  the  charter  presupposes  the 
residence  of  the  company  in  England,  and  the  transaction  of  all  its 
bnuness  there.  The  experience  of  the  past  had  not  sufficiently  in- 
structed the  adventurers,  that  settlements  in  America  could  not  be 
well  governed  by  corporations  resident  abroad  ;^  or  if  any  of  them  had 
arrived  at  such  a  conclusion,  there  were  many  reasons  for  presuming, 
that  the  crown  would  be  jealous  of  granting  powers  of  so  large  a  nature, 
which  were  to  be  exercised  at  such  a  distance,  as  would  render  any 
control  or  responMbility  over  them  wholly  visionary.  They  were  con- 
tent therefore  to  get  what  they  could,  hoping,  that  the  future  might 
furnish  more  ample  opportunities  for  success  ;  that  their  usurpations  of 
authority  would  not  be  closely  watched ;  or  that  there  might  be  a  silent 
indulgence,  until  the  policy  of  the  crown  might  feel  it  a  duty  to  yield, 
what  it  was  now  useless  to  contend  for,  as  a  dictate  of  wisdom  and 
justice.'    The  charter  did  not  include  any  clause  providing  for  the  fi-ee 


I  Hntch.  CoU.p.  1-23;  1  Htti.  Coll  239;  I  Chalm.  Annals,  p.  137. 
1  Chalm.  Annals,  SI  ;  ficbcrtson's  Hisl.  America,  B.  10. 
'  RobertBOQ'9  Americs,  B.  10;  1  Chalm.  Annals,  Ml. 
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exercise  of  religion  or  the  liglits  of  conatnence,  (is  hu  been  often  eno- 
neously  suppoeed.)^  It  gare  authority  to  the  goremor  and  other 
oiScerB  to  adminiater  the  oath  of  sapremaoy,  there  ly  probably  int«nd- 
ing  to  discourage  the  settlement  of  papists  in  the  colon;.'  Bnt  therp 
is  nothing  in  it,  which  exhibits  on  the  part  of  the  monarch  any  dispost- 
tioD  to  relax  in  favor  of  the  Puritans,  the  severe  maximB  of  oonfbmu^ 
so  characiei'btic  of  his  reign.^  The  first  emigrants,  however,  pud  no 
attention  to  this  circumstance  ;  and  the  very  first  church  planted  hj 
them  u  as  'udopendent  in  all  its  forms,  and  repudiated  ereiy  connectioa 
J^th  Episcopacy,  or  a  liturgy.* 

§  65.  But  a  holder  step  vaa  soon  afterward)  taken  by  the  companj 
itself.  It  vsM  ascertaiDsd  that  little  success  would  attend  the  planta- 
tion, so  ion;^  as  its  afihlrs  were  under  the  control  of  a  distant  gorenh 
ment,  knowing  little  of  its  wants,  and  inseuBible  to  its  i^fficultieB.* 
Itlany  persons,  indeed,  possessed  of  fortune  and  character,  warmed 
with  religious  zeal,  or  suffering  under  religious  intolerance,  were  ready 
to  embark  in  the  enterprise,  if  the  corporation  should  be  removed,  so 
that  the  powers  of  government  might  be  exercised  by  the  actual  set- 
tlers.^ TJie  company  had  already  become  alarmed  at  the  extent  of 
their  own  expenditures,  and  there  were  but  faint  hopes  of  any  speedy 
reimbursement.  They  entertained  some  doubts  of  the  legality  of  the 
course  of  transferring  the  charter.  But  at  length  it  was  determined 
in  August,  1629,  "  by  the  general  consent  of  the  company,  that  the 
government  and  patent  should  be  settled  in  New  England."  "  This 
resolution  infused  new  life  into  the  association  ;  and  the  next  election 
of  officers  was  made  from  among  those  proprietors  who  had  signified 
an  intention  to  remove  to  America.  The  government  and  charter 
were  accordingly  removed  ;  and  henceforth  the  whole  management  of 
all  the  affairs  of  the  colony  was  confided  to  persons  and  magistrates 
resident  within  its  own  bosom.  The  fate  of  the  colony  was  thus  de- 
cided ;  and  it  grew  with  a  rapidity  and  strength  that  soon  gave  it  a 


'  I  Chalmers's  Annuls,  HI ;  Ilo1>cttson'<  Americii,  B.  10,  Mid  note. 

*  Bat  see  I  Grahftmc,  Hist.  cli.  i.  p.  245,  note. 

*  It()bert!=on's  America,  Book  10,  and  note ;  I  Cholm.  Annals,  141. 

'  Koberb^on's  America,  B.  10  j  3  Hutch.  Coll.  201  ;  1  Obolm.  Aiinab,  143,  144,  145. 
'  1  Chalmers's  Annuls,  94,  95. 

*  1  Hulrh.  Hist.  IS,  13^  1  Chalmers's  Ann.  ISO,  151. 

'  1  Hnlch   HisL  1.1 ;  3  Hutch.  CoU.  35,  2S ;  Itolicrtson's  America,  B.  lOj  Manh. 
Coboics,  ch.  3,  p.  B9;  I  Holmcs'g  Aunub,  107;  I  Chalm,  Annala,  150. 
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g^eat  ascencleiicy  unong  the  New  England  uttlements,  and  awakened 
Ae  jealooaj,  distnut,  aoO  vi^ance  of  the  parent  country. 

^  66.  It  hu  been  justly  remarked,  that  this  transacdon  stands  alone 
ia  the  history  of  English  colonization.^  The  power  of  the  cor))ora(ion 
to  make  the  transfer  has  been  serionely  doubted,  and  even  denied.' 
But  the  boldness  of  the  step  ia  not  more  striking,  than  the  silent 
acquiescence  of  the  king  in  permitting  it  to  take  place.  The  proceed* 
in^  of  the  royal  authority  a  few  years  after  sufficiently  prove,  that 
the  royal  acquiescence  was  not  intended  as  any  admisuon  of  right. 
The  subsequent  struggles  between  the  crown  and  the  colony,  down  to  ■ 
the  overthrow  of  the  charter,  under  the  &mous  quo  warTanto  proceed- 
ings, in  1684,  manifest  a  disposition  on  the  part  of  the  colonists  to 
yield  nothing  which  could  he  .retained;  and  on  the  part  of  the  crown, 
to  force  them  into  absolute  subjection. 

§  67.  The  govemment  of  the  colony,  immediately  after  the  removal 
of  the  charter,  was  changed  in  many  important  features ;  but  its  fonda- 
mental  grants  of  territory,  powers,  and  privileges,  were  eagerly  main, 
tained  in  their  original  validity.^  It  is  true,  as  Dr.  Robertson  has 
observed,*  that  as  soon  as  the  Massachusetts  emigrants  had  landed  on 
these  shores,  they  considered  themselves,  for  many  purposes,  as  a 
voluntary  association,  possessing  the  natural  rights  of  men,  to  adopt 
that  mode  of  government  which  was  moat  agreeable  to  themselves, 
and  to  enact  such  laws  as  were  conducive  to  their  own  welfare.  They 
did  not,  indeed,  surrender  op  their  charter,  or  cease  to  recognize  its 
obligatory  force.^  But  they  extended  their  acts  far  beyond  its  expres- 
»on  of  powers ;  and,  while  they  boldly  claimed  protection  from  it 
against  the  royal  demands  and  prerogatives,  they  nevertheless  did  not 
feel  that  it  ^mished  any  limit  upon  the  freest  exercbe  of  legislative, 
executive,  or  judicial  functions.  They  did  not  view  it  as  creating  an 
English  corporation,  under  the  narrow  construction  of  the  common 
law ;  but  as  afibrding  the  means  of  founding  a  broad  political  govern, 
ment,  subject  to  the  crown  of  England,  but  yet  enjoying  many 
exclusive  privileges.* 

<  Robertson's  America,  B.  10. 

*  Sec  I  Huic)i.HiH.4IO,  4IS;  I  CluilTnei's  Aniiatii,  139,  Ul,  143,  14S,  ISI,  173. 
1  1  Udlcb.  Uul  25 ;  3  Hatch.  CoU.  199,  200,  203,  20S,  307. 

<  Robertson's  America,  B.  10. 

*  3  Hatch.  CoU.  199,203. 

*  1  Hatch.  Hist  3S,  36,  37,  410,  507,  599;  3  Hatch.  Coll.  196,  IBS,  900,  SOS,  205, 
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in  the  last  day,)  with  as  bare  alln>vance  of  the 
siicli  ail  ancient,  populous,  ^vealtlly  kin,L:<loni,  a 
thin  colony,  as  common  reason  can  alTord."  An 
to  show  the  truth  of  their  stateuicnt  hy  draw 
down  in  one  column  the  fundamental  and  eommc 
England,  beginning  with  Magna  Char^a^  ant 
column  their  own  fundamental  law&  and  customs 
lels,  after  stating  that  the  supreme  authority  in  ] 
court  of  Parliament,  they  stated :  "  The  high 
in  the  General  Court,  both  by  our  charter  and 
laws." 

§  69.  For  three  or  four  years  after  the  remo\' 
Governor  and  Assistants  were  chosen,  and  all  tb 
emment  was  transacted  by  the  freemen  assembl 
ral  court.  But  the  members  having  increased,  so 
assembly  inconvenient,  an  alteration  took  place,  a 
sent  representatives  to  the  General  Court.  The 
declaration,  that  the  General  Court  alone  had 
establish  laws  and  to  elect  officers,  to  raise  mone 
sell  lands;  and  that  therefore  every  town  mig] 
representatives,  not  exceeding  two,  who  should  ha 
voices  of  all  the  freemen,  except  in  the  choice 
trates,  wherein  every  freeman  was  to  give  his  owi 
thus  proposed,  was  immediately  established  h 
althoufirh  it  is  nowhftpft  T^mvi*1o*1  f/\i»  i«  +k/^  ^v,« 
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in  any  of  the  colonies.^  At  first,  the  whole  of  the  magistrates  (or 
assistants)  and  the  representatives  sat  together,  and  acted  as  one 
body,  in  enacting  all  laws  and  orders ;  but  at  length,  in  1644,  fhey 
separated  into  two  distinct  and  independent  bodies,  each  of  which  pos- 
seflsed  a  negative  npon  the  acts  of  the  other.^  This  course  of  pro-^ 
eeediDg  eontinaed  until  the  final  dissolution  of  the  charter. 

I  70.  It  may  be  well  to  state  in  this  connection,  that  the  coumnl 
estabEshed  in  Plymouth  in  a  yery  short  period  after  the  grant  of 
the  Massachusetts  charter  (in  1635)  finsdly  surrendered  their  own 
patent  back  to  the  crown.  They  had  made  other  grants  of  territoiy, 
wluch  we  shall  hereafter  haye  occasion  to  notice,  which  had  greatly 
dSnmuflhed  the  yalue,  as*  well  as  importance  of  their  charter.  But 
the  immediate  cause  of  the  surrender  was  the  odious  extent  of  the 
nKmopofies  granted  to  them,  which  roused  the  attention  of  Parliament, 
and  rf  the  nation  at  large,  and  compelled  them  to  rerign,  what  they 
could  scarcely  maintain  against  the  strong  current  of  public  opinion. 
The  sunender,  so  fiur  from  working  any  evil,  rather  infused  new 
Sfe  into  the  colonies,  which  sprung  from  it,  by  freeing  them  from  all 
nstraint  and  snperviaon  by  a  superior  power,  to  which  they  might 
peili^M  haye  been  held  accountable.^  Immediately  after  this  surren- 
der legpl  proceedings  were  instituted  against  the  proprietors  of  the 
Miiwarhiinnttn  charter.  Those  who  appeared  were  deprived  of  their 
fiancbuea.  But  fortunately  the  measure  was  not  carried  into  com- 
plete ezeoution  ag^unst  the  absent  proprietors  acting  under  the 
diarter  in  America.^ 

I  71.  After  the  fall  of  the  first  colonial  charter  in  1684,^  Massa- 
chusetts remained  for  some  years  in  a  very  disturbed  state  under  the 
arbitrary  power  of  the  crown.  At  length  a  new  charter  was  in  1691 
granted  to  the  colony  by  William  and  Mary ;  and  it  henceforth  be- 
came known  as  a  province,  and  continued  to  act  under  this  last 
charter  until  after  the  Revolution.    The  charter  comprehended  within 


'  1  Hutch.  Hist  35,  36,  37, 94,  note  449 ;  1  Holmes's  Annals,  222 ;  1  Haz.  Coll.  320, 
821 ;  1  Chalmers's  Annals,  157. 

*  1  Hatch  Hist  449;  1  Chalmers's  Annals,  166;  Col.  and  ProWnce  Laws,  (1814.) 
ch.  81,  p  88;  3  Hutdi.  Coll.  205;  1  Dong.  Summ.  431. 

>  1  Holmes's  Annals,  227  ;  1  Haz.  Coll-  390,  393;  1  Chalmers's  Annals,  94,  95,  99. 

4  1  Holmes's  Annals,  227;  3  Hntch.  Coll.  101,  104;  1  Haz.  CoU.  423,  425;  I  Chal- 
mers's Annals,  161. 

ft  1  Holmes's  Annals,  412. 
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its  territorial  limita  all  ihe  old  colony  of  the  MasucliuBetta  Bay,  Qm 
colony  of  New  Plymontfa,  the  Frorince  of  Mune,  th«  territory  oallad 
Acadia,  or  Nova  Scotia,  and  all  the  lands  lying  between  Nora  Sootia 
and  Maine  ;  and  incorporated  the  whole  into  me  pronnce  by  Uw 
name  of  the  Province  of  tlie  MasBaehnsetts  Bay  in  New  England,  to  be 
holden  ae  of  the  royal  manor  of  East  Greenwich,  in  the  oonnty  of 
Kent.  It  confirmed  all  prior  grants  made  of  lands  to.  all  penons, 
corporations,  colleges,  towns,  villages,  and  schools.  It  reserred  to  the 
crown  the  appointment  of  the  Governor,  uid  LieuteDant  GoTemw,  and 
Secretary  of  the  Province,  and  all  the  officers  of  the  Court  of  Adeu* 
ralty.  It  provided  for  the  appointment  annually  of  twenty-ei^ 
counsellors,  who  were  to  be  chosen  by  the  General  Court,  and  nomi- 
nated the  first  board.  The  Governor  and  Counsellors  were  to  hc4d  » 
council  for  the  ordering  and  directing  of  the  aSUrs  of  tiie  province. 
The  Governor  was  invested  with  authority,  with  the  advice  and  consent 
of  the  Council,  to  nominate  and  appoint  "jndges,  commissioners  <^ 
oyer  and  terminer,  sheriffs,  provosts,  marshals,  justices  of  the  peace, 
and  other  officers  to  the  Council  and  courts  of  justice  belongbg." 
The  Governor  was  also  invested  with  the  command  of  the  militia,  and 
with  powFF  to  appoint  any  chief  commander  or  other  officer  or  officers ; 
to  train,  instruct,  exercise,  and  govern  the  militia,  to  lead  them  in  war, 
and  to  use  and  exercise  the  law  martial  in  time  of  actu^  war,  invasion, 
or  rebellion.  He  had  also  the  power  of  calling  the  General  Court, 
and  of  adjourning,  proroguing,  and  dissolving  it.  He  had  also^a 
negative  upon  all  laws  passed  by  the  General  Court.  The  General 
Court  was  to  assemble  annually  on  the  last  Wednesday  of  May,  and 
was  to  consbt  of  the  Governor  and  Council  for  the  time  being,  and 
of  such  representatives  being  fresbolders  as  should  be  annually  elected 
by  the  freeholders  in  each  town,  who  possessed  a  freehold  of  forty 
shillings  annual  value,  or  other  estate  to  the  value  of  forty  pounds. 
Each  town  was  entitled  to  two  representatives  ;  but  the  General  Court 
was.  from  time  to  time  to  decide  on  the  number,  which  each  town 
should  send.  The  General  Court  was  invested  with  full  authority  to 
erect  courts,  to  levy  taxes,  and  make  all  wholesome  laws  and  ordi- 
nances, "  so  as  the  same  be  not  repugnant  or  contrary  to  the  laws  of 
England ;  "  and  to  settle  annually  all  civil  officers,  whose  appointment 
was  not  otherwise  provided  for.  All  laws,  however,  were  to  be  sent 
to  England  for  approbation  or  disallowance ;  and  if  disallowed,  and  so 
signified  imder  the  sign  manual  and  signet,  within  three  years,  the 
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nme  tfaencefbrth  to  cease  and  become  void ;  otiherwise  to  cootiniie  in 
fiffce  sccording  to  the  tenns  of  their  original  enactment.  The  Gen- 
eral Conrt  was  also  invested  with  authority  to  grant  any  lands  in  ihe 
ookHues  of  Masaachnsetts,  New  Plymouth,  and  Province  of  Maine, 
mth  oertun  exceptions.  The  Governor  and  Council  were  invested 
mth  fuU  jaiisdiction  as  to  the  probate  of  wills  and  gnmtlng  adminis- 
trations. The  Governor  was  also  made  commander  in  chief  of  the 
nulilja  vith'the  nsoal  martial  powers ;  but  was  not  to  exercise  martial 
law  wiUioat  the  advice  of  the  (Council.  In  case  of  his  death,  removal 
or  absence,  his  authority  was  to  devolve  on  the  Lieutenant  Governor,  or, 
if  his  office  was  vacant,  then  on  the  Council.  With  a  view  also  to  ad- 
vance the  growth  of  the  province  by  encouraging  new  settlements,  it 
was  expressly  provided,  that  there  should  be  "  a  liberty  of  conscience 
allowed  in  the  worship  of  God  to  all  Christians,  except  Papists ; "  and 
that  aiH,  sabjeets  inhabiting  in  the  province  and  their  children  bom 
there,  or  on  the  seas  going  or  returning,  should  have  all  the  liberties 
and  immunities  of  free  and  natural  subjects,  as  if  tbey  were  bom 
within  the  realm  of  England.  And  in  all  cases  an  appeal  was  allowed 
from  the  judgments  of  any  coj^kof  the  province  to  the  King  in  the 
Privy  Council  in  England,  wMr  the  matter  in  difference  exceeded 
three  hundred  pounds  sterling.  And  finally  there  was  a  reservation 
of  the  whole  admiralty  jurisdiction  to  the  crown ;  and  of  a  right  to  all 
subjects  to  fish  on  the  coasts.*  Considering  the  spirit  of  the  times,  it 
must  be  acknowledged,  that,  on  the  whole,  this  charter  contains  a  lib- 
eral grant  of  authority  to  the  province  ;  and  a  reasonable  reservation 
of  the  royal  prerogative.  It  was  hailed  with  sincere  satisfaction  by 
the  colony  after  the  dangers,  which  had  for  so  long  a  time  menaced  its 
Uberties  and  its  peace.^ 

fj  72.  In  reviewing  the  laws  passed  by  the  Legislature  of  Mas- 
sachusetts during  its  colonial  state,  the  first  and  most  important  consid- 
eratioD  is  the  early  care,  with  which  the  public  rights  of  the  inhabit- 
ants were  declared  and  established.  No  man's  life,  person,  honor,  or 
good  name  was  to  be  affected  ;  no  man  was  to  be  deprived  of  his  wife 
or  children,  or  estate,  unless  by  virtue  or  equity  of  some  express  Jaw 

>  Tbe  Charter  will  be  found  at  large  in  the  Colony  and  Province  Laws  of  Massechu- 
sttts,  printed  in  I8U.    Ita  sabatancc  ia  well  eummcd  ap  in  1  Holmes's  Annals.  W6. 

Under  the  first  charter  tbe  admiralty  jaiisdiction  was  exorcised  hj  the  Colonial  Com- 
mon Law  Couru,  even  in  capital  caacB.     1  Hatch.  45i. 

'  I  Hatch.  Hist.  415,  416. 
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of  the  GenenI  Court,  <*  or  m  oase  <^  a  defect  of  a  law  in  Kuy  pSr- 
ttcular  ease,  by  the  word  of  God  ;  and  in  capital  cases,  or  in  eases  of 
dismemberiog  or  banidiment  according  to  that  word,  to  he  jndged  of 
by  tiie  General  Court." '  No  penona  bat  cfanroh  members  were 
allowed  to  become  freemen ;  and  all  pereona  of  twenty-one  yean  of 
age  were  allowed  to  dispose  of  their  estate  by  will  or  any  propn  ccst- 
Teyance.'  All  conveyances  were  to  be  by  deed  acknowledged  and 
recorded  in  the  public  records.^  All  lands  and  hereditamenta  were 
declared  free  from  all  fines  and  fwfeitnres.  Courts  of  law  wen 
eetabUshed,  and  local  processes  prorided  fbr>  Hie  trial  by  jury  in 
rivil  and  criminal  cases  was  secured.*  Wager  at  law  was  not  allowed 
but  according  to  law,  and  according  to  the  precept  in  Exodus  (zxii.  8.} 
IMfficult  cases  of  law  were  finally  determinable  in  the  Court  of  Asnet- 
aots  or  in  the  General  Court,  by  appeal  or  petition.  In  criniiDal 
cases  where  the  law  prescribed  no  penalty,  the  judges  had  power  to 
inflict  penalties  "  according  to  the  rule  of  God's  word."  *  Trewon, 
murder,  poisoning,  arson,  witchcraft,  sodomy,  idolatry,  blasphemy, 
manatealing,  adultery,  false  witness,  conspiracy,  and  rebellion,  cursing, 
smiling  of  parents  by  children,  ^|^  ^  stubbom  or  rebellious  son, 
burglary,  and  rape  (in  particular  cinHistances)  were  offences  punish- 
able with  death.^  For  the  severity  of  some  of  these  punishments  the 
General  Court  expressly  justified  themselves  by  the  Iwtgnage  of  the 
Smptures.  But  theft  was  not  punished  with  death,  because,  as  they 
swd,  "  we  read  otherwise  in  the  Scriptures  ; "  *  and  many  other 
crimes  of  a  heinous  nature  were  saflered  to  pass  with  a  moderate 
punishment.*  Hutchinson  has  well  observed,  that  "  in  punishing 
offences  they  professed  to  be  governed  by  the  judicial  laws  of  Moses, 
but  no  further  than  those  laws  were  of  a  moral  nature."  '"  Marriages 
were  celebrated  exclusively  by  magistrates  during  the  first  charter  ; 


>  3Hub?h.  Coll  301. 

•  Ant  Col.  and  Prov.  Lnwi,  ch.  4,  p.  M ; 

;  ch.  104,  p 

.204. 

■  Ant  CoL  and  ProT.  Ijm,  ch.  I,  p.  41 ; 

ch.  28,  p. 

S5;  1 

Hutch.  CoU.  4SS. 

<  3  Hatch.  CoL.  203,  30fi. 

•  I  HoMh.  450 ;  3  Hntch.  Coll.  203,  205. 

*  3  Hnlch.  CoU.  SOS. 

'  Ant  Col.  and  Ptot.  Laws,  ch.  18.  p.  I 

S?,  S9,  60 ; 

1  Hnloh. 

Hist. 

440,  441,  449; 

I  Belk.  New  Ilftmpshire,  ch.  4,  p.  fiij. 

<  3  Hutch.  Coll  20S. 

•  1  Hatch.  Hist  442,  443,  444 ;  Ant.  Co) 

.  unU  Prov. 

Law- 

,di 

17,  p. 

56. 

"  1  Hutch.  Hi-t.  43S,  439. 
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ttioagh  afterwards  then  iras  a  concuTTeot  power  ^rea  to  the  clei^.' 
IMvoroes  a  menta  et  thoro  seem  not  to  have  beea  in  oso  during  the 
period  of  the  first  charter ;  but  for  the  same  caoses,  for  which  such  a 
£rorae  ndght  be  granted  by  the  spiritual  courts,  a  divorce  a  vinculo 
ma  graated.  Female  adultery  was  a  sufficient  cause ;  but  male 
idoltery  not'  In  teaderaess  to  tiie  marrisge  state,  a  man,  who 
■track  his  wife,  or  a  woman  her  hu^and,  was  liable  to  a  fine.' 

\  73.  In  the  begiomng  the  count;  courts  had  jurisdiction  of  the 
teetamentar;  matters ;  and  real  estate  was  at  first  treated  as  mere 
ima  in  the  ciril  law.  When  a  positive  rule  was  made,  all  the  estate 
was  (apparently  with  some  reference  to  Qie  Mosuc  law)  made  subject 
to  (tiatritHition  ;  the  widow  b^  such  part  of  the  estate,  as  the  coiirt 
held  jost  and  equal ;  and  the  rest  was  divided  among  the  children  or 
ether  heirs,  Ibe  eldest  son  having  a  double  portion,*  and'  the  daughters, 
where  there  were  no  sons,  inheriting  as  coparceners,  unless  the  court 
otherwise  should  determine."  If  the  party  died  insolvent,  his  estate 
was  distributed  among  all  his  creiUtors,  there  not  being  any  preference 
of  any  debtb  by  judgment  or  specialty.^ 

The  law  of  inheritance  was  thus,  as  we  see,  altered  from  that  of 
England  from  the  beginning  ;  and  yet,  strangely  enough,  the  General 
Court,  in  their  answer  in  1646,  considered  their  canon  of  descent  as 
parallel  to  the  English  law,  and  expounded  it  by  the  same  terms, 
"  ihe  eldest  son  is  preferred  before  the  younger  in  the  ancestor's 
inheritance,"  '  when  in  reality  he  had  only  a  double  portion,  and  the 
estate  was  partible  among  all  the  children.  Their  land  being  by  the 
charter  held,  as  of  the  manor  of  East  Greenwich,  in  free  and  common 
socage,  they  attributed  to  it  the  gavelkind  quality  of  not  being  for- 
feited for  felony  or  treason ;  and  the  convict  might  therefore,  even 
after  sentence,  dispose  of  it  by  will.^  Estates  t«l  were  recognized, 
and  in  such  cases  the  heir  took  p^r  formam  doni,  according  to  the 
common  law,  and  not  ail  the  children  as  one  heir.* 

§  74.  In  respect  to  ecclesiastical  concerns  they  made  ample  pro- 
vision for  their  own  church,  (meaning  the  Congregational  church,) 


'   i  Hutch.  Hist.  4M.  •  i  Hulch.  Hist  445. 

J  1  Huteh.  Hist,  445.  •  1  Hnlch.  Hiat.  446. 

'  Ant.  Col.  and  Prov.  Lbws,  ch.  104,  p.  205.  «  1  IJutcb.  Hist.  446. 

'  3  Hutch.  CoU.  207  ;    I   Hutch.  Coll.  447 ;  Ant  Col.  and  Fior.  Laws,  ch.   104, 

'  I  HnW*.  Hiat  447.  ■  1  Hatch.  Hist.  447. 
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exclnsire  of  aO  oUiera.  In  tiuar  parallel  in  1646,  they  qnoto  Uie 
provifflon  of  Magna  Chaiti,  Oui  **  the  ehoreh  ^aU  eajay  aD  her 
liberies,"  and  dropping  all  miggeation  of  the  real  difireneea  of  dt^- 
own  church  establiehment  from  that  of  England,  tiiej  quota  their  own 
proviuon,  that  "  all  persons  orthodox  in  judgment,  and  not  Boaadaloui 
in  life,  m&j  gather  into  a  drnrch  state,  aeoording  to  thernlflB  <^  the 
gospel,"  as  of  similar  import.*  They  gare  to  th^  own  ahorohaa, 
when  organiied,  full  power  and  anthority  to  inflict  eeclanastieal  oen- 
Burea,  and  even  to  expel  members.  Bnt  they  roserred  to  the  dril 
authority  thd  further  power  to  poiudt  ofienoes,  and  *'  the  ]iber^  to  see 
the  peace,  ordinances,  and  roles  of  Christ  observed."  '  Erery  ehoreh 
had  liberty  to  elect  its  own  (^u»rs,  and  *'  no  injunction  waa  to  be  pot 
apon  any  church,  chnrch  officer  or  member  in  p<wit  of  doctrine,  war- 
ship, or  discipUne,  wfaetiier  for  snbstaooe  or  ciicomstance,  beodes  the 
institution  of  the  Lord."  '  Bnt  the  General  Court,  with  the  asBstaitee 
of  the  clergy,  were  in  the  habit  of  judging  of  all  each  matters  with 
supreme  authority,  and  of  condemning  errors  with  no  sparing  hand. 
They  had  not  the  slightest  scruple  of  ponbhing  heresies  with  fines  and 
banishment,  and  even,  in  obstinate  cases,  with  death.*  Ministers  were 
maintained,  and  public  worship  provided  for  by  taxes  assessed  upon 
the  inhabitants  of  each  parochial  district ;  and  an  attendance  upon 
public  worship  was  required  of  all  persons  under  penalties,  as  a  solemn 
duty.^  So  effectual  were  the  colonial  laws  in  respect  to  conformity, 
and  so  powerful  the  influence  of  the  magistrates  and  the  clergy,  that 
Hutchinson  informs  us,  that  there  was  not  "  any  Episcopal  church  in 
any  part  of  the  colony  nntil  the  charter  was  vacated."  * 

§  75.  But  the  most  striking  as  well  as  the  most  important  part  of 
their  legislation  is  in  respect  to  education.  As  early  as  1647,  the 
General  Court,  "  to  the  end,"  as  the  {H^amble  of  the  act  declares,^ 


■  3  Hutch.  CoUect.  201 ;  Ant-  Colon,  and  Piot.  Laws,  ch.  39,  p.  100;  I  Hu.  CoU. 
488. 

•  Ant.  CoL  and  Ptot.  Iawi,  ch.  39,  p.  100,  101. 

*  1  Hutuh.  HiiL  4SD,  «S1, 4S2,  4!3,  *U  434 ;  I  Belk.  New  Homp.  ch,  4,  p.  70,  71. 

*  Robertson'i  America,  B.  10 ;  I  Belt  Now  Haiup.  ch.  4,  p.  70  to  77 ;  Ant  Col.  and 
Pto7.  Lawn,  ch.  97,  p.  130,  &c ;  3  Hotch.  CoU.  215,  216  ;  1  Hatch.  Hist.  431 ;  3  Halch. 
Hilt.  42;  1  Uaz.  CoU.  S3S;  1  Chalmcrs'i)  Aimala,  163,  164,165,  167,  169,  189,  190, 
191,  194. 

'  1  Untdi.  Hist.  427  ;  Ant  Col.  and  ProT.  Laws,  ch.  39,  p.  103,  104. 

•  1  Hatch   HiBl.  431. 

'  jVat.  Col.  and  Pror.  Laws,  ch.  88,  p.  IBS. 
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"  diat  leuiuDg  ma;  not  be  buried  tn  the  gnvefl  of  oar  forefathers  in 
dmrcb  and  commonwealth,"  provided,  under  a  penalty,  that  evei^ 
township  of  fif^  hooaeholders  "  shall  appoint  a  public  school  for  the 
instruction  (^  children  in  writing  and  reading,"  and  that  ever;  town  of 
one  hundred  hooseholders  "  shall  set  ap  a  grammar  school,  the  master 
thereof  being  able  to  instruct  youth  so  far  as  may  be  fitted  for  the  nm- 
Tersity."  This  law  has,  in  substance,  continued  down  to  the  present 
times ;  and  it  has  contributed  more  than  any  other  circumstance  to 
pre  that  peculiar  character  to  the  inhabitants  and  institutions  of  Mas- 
laehnsetts,  fbr  which  she,  in  common  widi  the  other  New  England 
States,  indulges  an  honest,  and  not  unreasonable  pride. 

(  76.  After  the  grant  of  the  provincial  charter,  in  1691,  the  le^s- 
lation  of  the  colony  took  a  wider  scope,  and  became  more  liberal,  as 
well  as  more  exact.  At  the  very  first  session  an  act  passed,  declaring 
the  general  rights  tmd  liberties  of  the  people,  and  embracing  the  prin- 
dpal  provifflons  of  Magna  Cbarta  on  this  subject.  Among  other 
thmgs,  it  was  declared,  that  no  tax  could  be  levied  but  by  the  General 
Court ;  that  the  trial  by  jury  should  be  secured  to  all  the  inhabitants  ; 
and  that  all  lands  shall  be  free  from  escheats  and  forfeitures,  except  in 
cases  of  high  treason.'  A  habeai  corpus  act  was  also  passed  at  the 
same  session ;  but  it  seems  to  have  been  disallowed  by  the  Crown.' 
Chalmers  asserts,  that  there  is  no  circumstance  in  the  history  of  colo- 
nial jurisprudence  better  established  than  the  fact,  that  the  habeas 
corpus  act  was  not  extended  to  the  plantations  until  the  reign  of  Queen 
Anne.* 

§  7T.  It  does  not  seemnecessary  to  go  into  any  minute  examination 
of  the  subsequent  provincial  legislation.  In  its  general  character  it 
did  not  materially  vary  from  that  antecedently  adopted,  except  so  far 
as  the  charter  required,  or  a  progressive  spirit  of  improvement  invited 
a  change.  Lands  were  made  liable  to  the  payment  of  debts  ;  the 
right  of  choosing  their  ministers  was,  after  some  struggles,  secured  in 
effect  to  the  concurrent  vote  of  the  church  and  congregation  in  each 
pariah ;  and  the  spirit  of  relt^ous  intolerance  was  in  some  measure 
checked,  if  not  entirely  subdued.  Among  the  earliest  acts  of  the 
provincial  legislature,  which  were  approved,  were  an  act  for  the  pre- 
vention of  frauds  and  perjuries,  conformable  to  that  of  Charles  the 
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Second ;  an  ftct  for  the  obsemaoe  of  Ae  Lord's  day ;  as  aot  fi» 
Boleninizbg  marriagea  by  a  miiuflter  or  a  juattoe  «f  Uw  pMM ;  am  aot 
fi)r  the  support  of  mimBten  and  Mihoolmaflten ;  an  aot  for  regolitbig 
tovna  and  countieB  ;  aad  an  act  for  the  settlement  and  disfacttnticai  of 
the  estates  of  pereons  dying  mtestate.^  TheM  and  nanjr  other  aets  of 
general  ntolity  have  con&ued  snbetantiallj  in  force  down  to  oar  day. 
Under  the  act  for  the  dirtribntion  of  estates,  the  half-blood  wero  pn>- 
mitted  to  inherit  equally  iri&  the  vhole  blood.'  Entuls  were  pr»> 
served  and  passed  accoiding  to  the  ooarse  of  deaoenis  i^  Ihe  qopudbp 
lav  ;  but  the  general  pc^cy  of  the  state  nkntly  rednoad  tttf  aotod 
Creadon  of  sach  estates  to  ounpuatirely  nanoir  lindta. 
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CHAPTER  V. 


NEW     HAHPBHIKE. 


§  78.  Hating  gone  into  a  full  consideration  of  the  origin  and  poli- 
tical organization  of  the  primitive  colonies  in  the  Sonth  and  North,  it 
remains  only  to  take  a  rapid  view  of  those,  "which  were  eubsequently 
established  in  both  regiona.  An  historical  order  will  probably  be 
foond  as  convenient  for  this  purpose,  as  any  which  could  be  devised. 

§  79.  In  November,  1629,  Captain  John  Maeon  obtuned  a  grant 
£rom  the  Council  of  Plymouth,  of  all  that  part  of  the  vaaia  land  in  New 
England  "  lying  upon  the  sea-coast,  beginning  from  the  middle  part  of 
Merrimac  Biver,  and  from  thence  to  proceed  northwards  along  the  sear- 
coast  to  Fiscataqua  River,  and  so  forwards  up  within  the  siud  river  and 
to  the  furthest  head  thereof ;  and  from  thence  northwestwards  until 
threescore  miles  be  finished  from  the  first  entrance  of  Fiscataqua 
River ;  and  also  from  Merrimac  through  the  said  river  and  to  the 
furtheBt  head  thereof,  and  so  forwards  up  into  the  lands  westwards, 
until  threescore  miles  be  finished ;  and  from  thence  to  cross  over  land 
to  the  threescore  miles  and  accounted  from  Fiscataqua  River,  together 
with  all  islands  and  islets  within  five  leagues  distance  of  the  premi- 
ses." '  This  territory  was  afterwards  called  New  Hampshire.  The 
land  so  granted  was  expressly  subjected  to  the  conditions  and  limita- 
tions in  the  original  patent ;  and  there  was  a  covenant  on  the  part  of 
Mason,  that  he  would  establish  such  government  therein,  and  continue 
the  same,  "  as  shall  be  agreeable,  as  near  as  may  be,  to  the  laws  and 
customs  of  the  realm  of  England ; "  and  that  if  charged  with  neglect, 
he  would  reform  the  same  according  to  the  discretion  of  the  president 
and  council ;  or  in  default  thereof,  that  the  aggrieved  inhabitants,  or 
planters,  tenants  of  the  lands,  might  appeal  to  the  chief  court  of  justice 
of  the  president  and  council.  A  further  grant  was  made  to  Mason  by 
the  council  of  Plymouth  about  the  time  of  the  surrender  of  their  char- 
ter, (22  April,  1635,)  "  beginning  from  the  middle  part  of  Nanmkeag 

>  1  Hai.  Coll  389;  1  HolmM'B  Aiuudi,  199;  I  B«lk.N.  Hamp.  ch.  1,  p.  18. 
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rirer  [Salem},  and  from  Uience  to  proceed  eaatwirda  along  the  8M- 
coast  to  Cape  Ann  and  nmnd  about  the  same  to  Kwsataqiu  Juibor ; . 
and  then  covering  much  of  the  land  in  the  prior  grtnt,  and  giving  to 
the  whole  the  name  of  New  Hampelure."^  This  grant  included  a 
power  of  judicature  in  all  casee,  ravil  and  criminal,  "  to  be  eiereiBed 
and  execatod  according  to  the  laws  of  England  as  near  as  majr  be," 
reserving  an  appeal  to  the  coun<nl.  No  patent  of  confirmation  of  this 
grant  appears  to  hare  been  made  by  the  crown  after  tbe  aorrendor  <^ 
the  Plymouth  patent.* 

§  80.  Yarioos  detached  settlemento  were  made  witlun  this  tenitory ; 
and  so  ill  defined  were  the  boundaries,  that  a  oontroren;  soon  arose 
between  Massachusetts  and  Mason  in  respect  to  Uie  ri^t  of  boto- 
reignt;  over  it.^  In  the  expontion  of  its  own  charter  Maasachasetls 
cont«nded,  that  its  limits  included  the  whole  territory  of  New  Hamp- 
shire ;  and  being  at  that  time  comparatively  strong  and  active,  she 
succeeded  in  establishing  her  jnrisdicUon  over  it,  and  maintained  it 
with  unabated  vigilance  for  forty  years.*  The  controversy  waa  fin:illy 
brought  before  the  king  in  council ;  and  in  1679  it  was  solemnly 
adjudged  against  the  chiim  of  Massachusetta.  And  it  being  admittitd, 
that  Mason,  under  his  grant,  had  no  right  to  exercise  any  powers  of 
government,  a  commission  was,  in  the  same  year,  issued  by  the  crown 
for  the  government  of  New  Hampshire.'  By  the  form  of  government, 
described  in  this  commlsnon,  the  whole  executive  power  was  vested  in 
a  president  and  council  appointed  by  the  crown,  to  whom  also  was 
confided  the  judiciary  power  with  an  appeal  to  England.  In  the 
administration  of  justice  it  was  directed,  that  "  the  form  of  proceed- 
ings in  such  cases,  and  the  judgment  thereon  to  be  given,  be  as  conso- 
nant and  agreeable  to  the  laws  and  statutes  of  this  our  realm  of  Eng- 
land, as  the  present  state  and  condition  of  our  subjecte  inhabiting 
within  the  limits  aforesud,  and  the  circnmstaDces  of  the  place  will 


1  1  Haz.  CoU.  3B3,  384, 3SS ;  1  CUlro.  Annolj,  473,  473,  477  ;  1  Belk.  N.  Eunp. 
ch.  i.  p.  27. 

■  I  Hutch.  Bj5t.  313, 314;  Manh.  Colon,  ch.  iii.  p.  97. 

>  1  Hatch.  Hist.  101,  108, 109,  311,  3ia,  to  318. 

•  1  Chalm.  Annala,  477,  4B4,  485,  504,  505 ;  Monh.  CoIod  ch.  4,  p.  109,  ch.  6,  p  167, 
168 ;  3  Hutch.  Coll.  422 ;  1  Belk.  N.  Hump.  ch.  2,  p.  49,  SO. 

•1  Chalm.  Annab,  489, 490 -,  1  Hulch.  HUl.  319;  I  Bolmes'a  Aanola,  395;  Manh. 
Colon.,  ch.  6,  p.  168;  Robert.  America,  B.  10;  1  Belk.  N.  Hamp.  ch.  6,  p.  137,  138; 
1  Doug.  Samm.  38 ;  K.Hamp.FraT.Law«,EdiL  1771,p.  l,&c 
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•dmiL"  ^  The  le^elative  power  iras  entrusted  to  the  president, 
council,  and  burgesses,  or  representatives  chosen  by  the  towns ;  sad 
thej  were  authorized  to  levy  taxes  aod  to  make  laws  for  the  interest  of 
the  province  ;  which  laws,  being  approved  by  the  president  and  coun(»], 
were  to  stand  and  be  in  force,  until  the  pleasnre  of  the  king  should  be 
known,  whether  the  same  Uw9  and  ordinances  should  receive  any 
change  or  conGrmation,  or  be  totally  ^saUowed  and  discharged.  And 
die  president  and  council  were  required  to  transmit  and  send  over  the 
same  by  the  first  ship,  that  should  depart  thence  for  England  after 
their  making.  Ijberty  <^  conscience  was  allowed  to  all  protestants, 
those  of  the  Church  of  England  to  be  particularly  encouraged.  And 
a  pledge  was  ^ven  in  the  commission  to  continue  the  privilege  of  ao 
assembly  in  the  same  maimer  and  form,  unless  by  inconvemeoce  ariang 
therefrom  the  crown  should  see  cause  to  alter  the  same.^  A  body  o! 
laws  was  enacted  in  the  first  year  of  their  legislation,  which,  upon 
being  sent  to  England,  was  disallowed  by  the  crown.^  New  Hamp- 
shire continued;  down  to  the  period  of  the  Revolution,  to  be  governed 
by  commission  as  a  royal  province ;  and  enjoyed  the  privilege  of 
enacting  her  own  laws  through  the  instrumentality  of  a  general  assem* 
bly,  in  the  manner  provided  by  the  first  commission.*  Some  altera- 
tions were  made  in  the  successive  commissions ;  but  none  of  them 
made  any  substantive  change  in  the  organization  of  the  province. 
The  judicial  power  of  the  governor  and  council  was  subsequently,  by 
law,  confined  to  the  exercise  of  appellate  jurisdiction  from  the  inferior 
courts;  and  in  the  later  commissions  a  clause  was  inserted,  that  the 
colonial  statutes  should  "  not  be  repugnant  to,  but  as  near  as  may  be 
agreeable,  to  the  laws  and  statutes  of  the  realm  of  England." '' 

§  81.  The  laws  of  New  Hampshire,  during  its  provincial  state,  par- 
took very  much  of  the  character  of  those  of  the  neighboring  Province 
of  Massachusetts.^  Those  regulating  the  descent  and  distribution  of 
estates,  the  registration  of  conveyances,  the  taking  of  depositions  to 
be  used  in  the  civil  courts,  for  tlie  maintenance  of  the  ministry,  for 
making  lands  and  tenements  liable  for  the  payment  of  debts,  for  the 


'  S.  HntDp.  Prov.  Laws,  (Edit- 1771.)  p.  1,  3. 

»  I  Chalm.  Annals,  489,  490;  I   Holmes's  Annals,  395;  1  Bclk.  N.  Ilnnip.  ch.   6, 
.   I.l«,  \33i  2  Belt.  N.  llnmp.  Prcfao;;  N.  Hnmp.  Prov.  Laws,  (Edit.  1771,}  p.  5. 
'  Ibid,  *  1  Chnlm.  Annals,  491,  492,  493,  508. 

i  N.  Hamp.  Prov.  Luws,  (Edit.  1771,)  p,  61,  nnil  Id. 

"  X.  Ihimp.  Prov.  Laws,  (Edit.  1771.)  19,  22,  55,  80,  104,  105,  143, 157, 163,  137, 166. 
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settlement  and  support  cf  pobUe  granunir  soboob,  fas  Hia  BapprMBm 
of  frauds  and  perjuries,  aod  for  the  qnalifinUMni  of  Toton,  inTolre  no 
important  diSerencee,  and  were  eridenti;  framed  apon  a  coounon 
model.  New  Hampehire  seems  also  to  hare  had  more  beiUty,  than 
some  other  colonies,  in  introducing  into  bar  domestic  code  stnne  <£  the 
most  beneficial  clauses  oC  the  acts  of  pai&ment  of  a  guawtH  nature, 
and  applicable  to  its  local  jnrispmdeaoe.^  We  also  find  opon  its 
8tatut«  book,  vithoat  cfnmnent  or  objeetiiHi,  the  celebrated  plantalaoo 
act  of  7  &  8  William  S,  eh.  22,  as  ireU  as  tlie  ads  respeoting  inland 
bills  of  exchange,  (9  k  10  ^dliain  S,  di.  17,)  and  j 
notes,  (4  Ann,  ch.  9,)  and  otbera  of  a  leas  pronuarat  dunoter. 


>  17.  Esmp.  FiOT.  lAirt,  (Edit  I7T1,)  p.  9M;  Got.  WmOnrO!* 
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CHAPTER  VI. 


§  82.  In  AaguBt,  1622,  the  Council  of  Plymouth  (which  seems  to 
hkve  been  extremely  profuse  and  inconsiderate  in  its  grants')  granted 
to  Sir  Ferdinando  Gorges  and  Capt.  John  Mason,  all  the  land  lying 
between  the  rivers  Merrimac  and  Sagadahock,  extending  back  to  the 
great  lakes  and  rivers  of  Canada ;  which  was  called  Laconia.^  In 
Apnl,  1639,  Sir  Ferdinando  obtained  from  the  crown  a  confirmatory 
grant  of  all  the  land  from  Fiscataqua  to  Sagadabock  and  the  Kenne- 
bec River,  and  from  the  oast  into  the  northern  iuterior  one  hundred 
and  twenty  miles ;  and  it  was  styled  "  The  Province  of  Maine."  ^ 
Of  this  province  be  was  made  Lord  Palatine,  with  all  the  powers, 
junsdiction,  and  royalties  belonging  to  the  bisliop  of  the  county  Pala- 
tine of  Durham  ;  and  the  lands  were  to  be  bolden,  as  of  the  manor  of 
East  Greenwich,  Tbe  charter  contains  a  reservation  of  faith  and 
allegiance  to  the  crown,  as  having  the  supreme  dominion ;  and  the 
will  and  pleasure  of  the  crown  is  gignificd,  that  tbe  rehgion  of  the 
Church  of  England  be  professed,  and  its  ecclesiastical  government 
established  in  the  province.  It  also  authorizes  the  Palatine,  with  the 
assent  of  the  greater  part  of  the  freeholders  of  the  province,  to  make 
laws  not  repugnant  or  contrary,  but  as  near  as  conveniently  may  be 
to  the  laws  of  England,  for  the  public  good  of  the  province  ;  and  to 
erect  courts  of  judicature  for  the  determination  of  all  civil  and  crim- 
inal causes,  with  an  appeal  to  the  Palatine.  But  all  the  powers  of 
government,  so  granted,  were  to  be  subordinate  to  the  "  power  and 
regement"  of  the  lords  commissioners  for  foreign  plantations  for  the 
time  being.  The  Palatine  also  had  authority  to  make  ordinances  for 
the  government  of  the  province,  under  certain  restrictions ;  and  a 
grant  of  full  admiralty  powers,  subject  to  those  of  the  Lord  High 


'  1  Hutth.  HiBl.  6,  104  ;  Robert.  America,  B.  10 ;   1  Dong.  Sumin.  366,  380,  386. 

'  I  Hutch.  Ilist.  .116;   1  Holmes'n  Annals,  1 80 ;  1  Bells.  N.  Hamp.  ch.  i.  p.  14. 

'  1  Holmes's  Annald,  2S4 ;  1  Cbalm,  ADnBls,4T2,  473,  474  ;  1  Dongl. Snmm.  386,  &c. 
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Adimral  of  EngUod.  And  tiis  inhatutanti,  being  sntiisetB  of  the 
crown,  were  to  enjoy  all  the  rights  and  prinlegea  vX  natand  bora  Bab- 
jecta  in  Englaad.' 

^  83.  Under  these  am{de  pronaims  Gorges  soon  estaUidMd  a  dril 
government  in  the  prorince,  and  made  oidiaanoea.  IDie  gomninent, 
Buch  as  it  was,  was  solely  confided  to  the  ezeentive,  mdumt  any 
powers  of  legislation.  The  proTkloe  luignished  m  imbecili^  andar  hu 
care ;  and  began  to  acqmre  vigor  <Maly  wheu  he  ceased  to  net  iis  pro- 
prietary and  law^ver.'  MaasachnsettB  eoon  afterwards  act  up  im 
exclusive  right  and  jiuiBdiotaon  ovee  the  territory,  as  witliin  its  char- 
tered limits ;  and  was  able  to  en£>rce  obedience  and  submiasioa  to  its 
power.^  It  continued  under  the  jurisdiction  of  Massachusetts  undl 
1665,  when  the  commisrioners  of  the  eruwn  separated  it  for  a  short 
period ;  but  the  authority  of  Massachoectts  was  soou  afterwards  re- 
established.* The  controversy  between  Massachusetts  iiiid  the  Pala- 
tine, as  to  jurisdiction  over  the  province,  was  brought  before  the  privy 
council  at  the  same  time  with  that  of  Maaon  respecting  New  Hamp- 
sture,  and  the  clfum  of  Massachusetts  was  adjudged  void.'  Before  a 
final  adjudication  was  had,  Maasachosetts  had  the  prudence  and  sar 
g&city,  in  1677,  to  purchase  the  title  of  Gorges  for  a  triflmg  sum ;  and 
thus  to  the  great  disappointment  of  the  crown,  (then  in  treaty  for  the 
same  object,)  succeeded  to  it,  and  held,  and  governed  it  as  a  provin- 
cial dependency,  until  the  fall  of  its  own  charter ;  and  it  afterwards, 
as  we  have  seen,  was  incorporate?  with  Massachusetts  in  the  provincial 
charter  of  1691.* 


1  1  Haz.  Coll.  44S  to  US. 

*  I  Chalm.  Annala,  474,  479  ;  1  Bolmea's  Annalj,  3S4,  3S8,  296. 
>  1   Chalm.  Annul*,  480,  481,  4B3-,  1  Hatch.  HUtory,  176,  177,  256;   1  Holmet's 
Annala,  296  ;  2  Winthnip'g  Jonm.  38,  42. 

*i  Cbalm.ADDiUa,  4B3,  4S4;    1  KolmeB'a  AnnaU,  343,  34S;  3  Hutcb.  CoE  42S. 

■  I  Chalm.  AnDak,  485,  504,  505  ;  1  Holmes's  Annals,  388. 

<  1  Chalm.  Anuali,  486, 487 ;  1  Holmes'*  Annals,  338 ;  I  Hatch.  Hist  326. 
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CHAPTER  VII. 

CONNKCnCIJT. 

§  84.  COKNEcncTJT  was  ori^caJIj  settled  nnder  the  protection  of 
Maasachusetts ;  but  the  inhabitants  in  a  few  years  aflerwards  (1638) 
felt  at  liberty  (after  the  example  of  Massachusetts)  to  frame  a  consti- 
talion  of  government  and  laws  for  themselves.'  In  1630,  the  Earl  of 
Warwick  obtained  from  the  Council  of  Plymouth  a  patent  of  the  land 
upon  a  str^ght  line  near  the  seashore  towards  tiie  southwest,  west  and 
by  south,  or  west  from  Narraganset  River  forty  leagues,  as  the  coast 
ties,  towards  Yir^nia,  and  all  within  that  breadth  to  the  South  Sea. 
In  March,  1631,  the  Earl  of  Warwick  conveyed  the  same  to  Lord  Say 
and  Seale  and  others.  In  April,  1635,^  the  same  council  granted  the 
same  territory  to  the  Marquis  of  Hamilton.  Possession  under  the  title 
of  Lord  Say  and  Seale  and  others  was  taken  at  the  mouth  of  the  Con- 
necticut in  1635.'  The  settlers  there  were  not,  however,  disturbed ; 
and  finally,  in  1644,  they  extinguished  the  title  of  the  proprietaries,  or 
lords,  and  conUnucd  to  act  under  the  constitution  of  government, 
which  they  had  framed  in  1638.  By  that  constitution,  which  was 
&amed  by  the  inhabitants  of  the  three  towns  of  Windsor,  Hartford, 
and  Weathersfield,  it  was  provided,  that  there  should  be  two  general 
assemblies  annually ;  that  there  should  be  annually  elected,  by  the 
&eemen,  at  the  court  in  April,  a  governor  and  ax  assistants,  who 
should  "  have  power  to  administer  justice  according  to  the  law  here 
established,  and  for  want  thereof  according  to  the  rule  of  the  word  of 
God."     And  that  as  many  other  officers  should  be  chosen,  as  might 


I  I  Hutch.  Hist.  98,  99 ;  S  Hutcb.  HisL  203 ;  1  Kaz.  CoU.  321 ;  I  Holmes's  Annats, 
369,  220,  338,231,232,  SSI;  1  Chulni.  AimaU,2S6,  2S7,  389;  2  Doag- Stunm.  158,  &c.; 
I  Hatch.  Hist  100. 

Tli«  gubstooce  of  tbia  frame  of  govemmeuC  is  giTen  in  1  Holmes's  Annals,  SSI  ;  and 
a  fiill  rap]r  in  1  Has  Coll.  437,  441. 

*  2  Hutch.  Hiatorj,  203 ;  I  Hoz.  CoU  318;  1  Holmes's  Ann.  208  ;  1  Cholm.Ann.  299. 

»  1  Chfllm.  Annale,  288,  289,  290,  300;  2  Hutch.  Hist.  203;  1  Haz.  Coll.  39S,  396; 
i  Holrais's  Annals,  339;  1  Hutch.  Hist.  47;  I  WintliKip's  Jour.  170,  397;  3  Hatch- 
Coll.  412,  413.  ^ 
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be  foimd  Teqnisite.'  To  the  GenenI  Coart  mhA  of  ftrit  li 
towns  was  entaUed  to  Bend  fbor  d^mtiea;'aad  otttr  ttnRN,  wfaiall 
should  be  afterwardB  formed,  vere  to  Brad  so  mai^  dapuBoo,  as  fln 
General  Coort  should  judge  meet,  leeoidSng  to  ttw  ■jipiiirtioiiBMnrt  «f 
the  freemen  in  the  town.  AH  persons,  irbovere  iolutbttatti  lad  tni- 
men,  and  who  took  the  oatix  of  fidelify,  \tn  entttfed  to  vote  in  fte 
elections,  Church-membmhip  irsa  oot  as  in  Massachusetts,  an  indis- 
pensable qualification.  The  sapremc  power,  legislative,  executive,  and 
judical,  waa  rested  in  tibe  Generd  Court.^ 

§  85.  The  colon;  of  27ew  Haren  hacl  a  separate  origin,  and  was 
settled  by  emignmta  iilime£ate1y  from  England,  without  any  title 
derived  &om  the  patentees.  They  began  their  sottlement  in  1638, 
pnrcha^g  their  lands  of  the  natives ;  and  entered  into  a  solemn  comr 
pact  of  government.'  By  it  no  person  was  admitted  to  any  office,  or 
to  have  any  voice  at  any  election,  tmlcss  he  was  a  member  of  one  of 
&e  churches  allowed  in  -^e  dominion.  There  was  an  annual  election 
of  the  governor,  the  deputy,  magistrates,  and  other  officers,  bj  ttie 
freemen.  The  General  Court  consisted  of  the  governor,  deputy,  ma- 
gistrates, and  two  deputies  &om  each  plantation ;  *  and  was  declared  to 
be  "  the  supreme  power,  under  God,  of  this  independent  donum<Ki," 
and  had  authority  "  to  declare,  publish,  and  establish  the  laws  of  God, 
&e  Supreme  Legislator,  and  to  make  and  repeal  orders  for  smaller 
matters,  not  particularly  determined  in  Scripture,  according  to  the 
general  rules  of  righteousness ;  to  order  all  afiun  of  war  and  peace, 
and  all  matters  relative  to  the  defending  or  fortifying  the  country ;  to 
receive  and  determine  all  appeals,  civil  or  criminal,  from  any  inferior 
courts,  in  which  they  are  to  proceed  according  to  Scripture  light,  and 
laws,  and  orders  agreeing  therewith."^  Other  courts  were  provided 
for ;  and  Hutchinson  observes,  that  their  laws  and  proceedings  varied 
in  very  few  circumstances  from  Massachusetts,  except,  that  they  had 
no  jury,  either  in  civil  or  criminal  cases.  All  matters  of  facts  were 
determined  by  the  court." 


I  1  Haz.  Cotl.  437 ;  1  Holmes's  Ann.  S51. 
■  Ibid. 

I I  Hnlch.  Hi9t  SS,  S3 i  I  Holmei's  Ann.  214,  345;  1  Chalm.  Ann.  sgOj  Robertson's 
America,  B.  10 ;  3  American  Unsenm,  523. 

*  3  American  Unieam,  M3  ■ 
.  *  I  Hnldl.  HiiL  83,  note. 
«i  Wotrf.  Hj|t  M  nnto:  1  Chahn.  Aanak,  IH. 
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§  86.  SooD  after  the  restoration  of  Cbarlea  the  Second  to  the 
dirone,  the  colony  of  Connecticnt,  avare  of  the  doubtful  nature  of  its 
title  to  tiie  exercise  of  aovereignty,  solicited  and  in  April,  1662, 
obtuned  firom  that  monarch  a  charter  of  government  and  territory.^ 
The  charter  included  within  its  limits  the  whole  colony  of  New  Haven ; 
wd  as  this  was  done  without  the  consent  of  the  latter,  resistance  was 
made  to  the  incorporation,  until  1665,  when  both  were  indissolubly 
united,  and  hare  ever  since  remuned  under  one  general  government.' 

§  87.  The  charter  of  Connecticut,  which  has  been  objected  toby 
Chalmers  as  establishing  "  a  mere  democracy,  or  rule  of  the  people," 
contuned,  indeed,  a  very  ample  grant  of  privileges.  It  incorporated 
the  inhabitants  by  the  name  of  the  Governor  and  Company  of  the  Co- 
lony of  Connecticut  in  New  England,  in  America.  It  ordained,  that 
two  general  assemblies  shall  be  annually  held ;  and  that  the  assembly 
shall  consist  of  a  governor,  deputy  governor,  twelve  assistants,  and  two 
deputies,  from  every  town  or  city,  to  be  chosen  by  the  freemen,  (the 
charter  nominating  the  first  governor  and  assistants.)  The  general 
assembly  had  anthority  to  appoint  judicatories,  make  freemen,  elect 
officers,  establish  laws,  and  ordinances  "  not  contrary  to  the  laws  of 
this  realm  of  England,"  to  punish  offences  "according  to  the  course 
of  ofiier  corporations  within  thb  our  kingdom  of  England,"  to  assemble 
the  inhabitants  in  martial  array  for  the  common  defence,  and  to  exer- 
cise martial  law  in  cases  of  necessity.  The  lands  were  to  be  bolden  as 
of  the  manor  of  East  Greenwich,  in  free  and  common  socage.  The 
inhabitants  and  their  children  bom  there  were  to  enjoy  and  possess  all 
the  liberties  and  immunities  of  free,  natural-bom  subjects,  in  the  same 
manner  as  if  bom  within  the  realm.  The  right  of  general  fishery  on 
the  coasts  was  reserved  to  all  subjects ;  and  finally  the  territory 
bounded  on  the  east  by  the  Narraganset  River,  where  it  falls  into  the 
sea,  and  on  the  north  by  Massachusetts,  and  on  the  south  by  the  sea, 
uid  in  longitude,  as  the  line  of  the  Massachusetts  colony  mnning  from 
east  to  west,  that  from  Narraganset  Bay  to  the  South  Sea,  was  granted 
and  confirmed  to  the  colony.*  The  charter  is  Mlent  in  regard  to  reli- 
gious rights  and  privileges. 

■  Haz.  Coll.  see ;  1  Chalm.  Add.  292,  393 ;  1  Eolnies's  Aud.  320 ;  3  Dong.  Snmm. 
)64. 

*  I  Holmes's  Add.  338 ;  1  Chalm.  Annals,  396 ;  Manh.  CoIod.  134 ;  1  Chalm.  Ann. 
294  ;  2  Dong.  Samm.  164,  167. 

'SEoz.  CoU,  537  to  605;  1  Holmes's  Asa.  320;  1  Cholm.  Annals,  293,394;  Mnrsh. 
Colon,  ch.  5,  p.  134. 
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§  88.  In  1685,  a  quo  warranto  wis  iaRwd  byKag  Jwms  ^ftfaMt 

the  colon;  for  the  repeal  of  tike  ohftrtar.  Ko  jtt^Mnt  tippeani^ 
have  been  rendered  apon  k;  but  the  ooloDy  tdlbred  itn  nnbminrimi  to 
tbe  will  of  the  crown ;  and  Sir  EdmoDd  Aadnn,  in  1687,  went  ts 
Hartford,  and  in  the  luune  ti&e  oroiro,  deolxred-Uw  gnvmaneoA  i» 
aolved.^  Thej  did  not,  howerer,  snnender  the  ehavter ;  bat  BeoKrtad 
it  in  an  oak,  which  is  BtiU  renerated ;  and  immodiatelty  afttt  the  imn- 
Intion  of  1688,  theyiemaed  the  exercise  of  ill  its  pcnran.  !□»  sotf- 
oesaors  of  the  Stoarts  mim^y  sofiered  them  to  retajn  it  onli)  tb» 
American  Berdation,  vilfaoiit  uy  stnig^ft  or  lamrtanee.'  Tba  iUmf^ 
ter  continued  to  be  nuuntabed  ta  a  fteidamo^  Inr  c^  (h«  SW^ 
until  the  year  1818,  irhen  a  new  ccnudtatioa  of ,  goTemnent  mM 
framed  and  adopted  by  the  people. 

§  89.  The  laws  of  Oomwotiout  were,  in  maoy  reqeoti,  rindar  to 
those  of  Massaehusetts.'  At  an  early  period  a&er  tiie  durter  Ibsj 
passed  an  act,  which  may  be  deemed  a  bill  of  ri^ts.  By  tt,  H  mA 
declared,  that  "  no  man's  life  shall  be  taken  away ;  no  man's  honor 
or  good  name  shall  be  stained ;  no  man's  person  shall  be  arrested, 
restrained,  banished,  dismembered,  nor  any  ways  punished ;  no  man 
shall  be  deprived  of  his  wife  or  children ;  no  man's  goods  or  estate 
shall  be  taken  away  from  him,  nor  any  way  endangered  under  color 
of  law,  or  countenaiice  of  authority,  unless  it  be  by  virtue  or  equity  of 
some  express  law  of  this  col<»iy,  warranting  &.e  same,  established  by 
the  General  Court,  and  sufGdently  published ;  or  in  case  of  the  defects 
of  a  law  in  any  particular  case,  by  some  clear  and  plain  rule  of  the 
word  of  God,  in  which  the  whole  court  shall  concur."  *  The  trial  by 
jury,  in  civil  and  criminal  cases,  was  also  secured  ;  and  if  the  court 
were  dissatisfied  with  the  verdict,  tbey  might  send  back  the  jury  to 
consider  the  same  a  second  and  third  time,  but  not  further.'  The 
Governor  was  to  be  chosen,  as  the  charter  provided,  by  Hie  .freemen. 
Every  town  was  to  send  one  or  two  deputies  or  representatiTes  to  the 


1   Chalm.  Ann.  aST,  29S,  301,  304,  306; 


>  3  Dong.  Summ.  171  w  1T6, 193  to  S02. 

*  C0I0117  L&ws  of  Connecticut,  edition  bj'  Greene,  171S-I7IB,  folio.    {Nov-Iiondon,) 
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Geoeral  Aasembly ;  but  every  freeman  was  to  give  his  voice  in  the 
dectaoQ  of  aenatants  and  other  public  officers.^  No  person  was  enti- 
tled to  be  made  a  freeman,  unless  he  owned  lands  in  freehold  of  forty 
shillings'  value  per  annum,  or  £40  personal  estate.^ 

^  90.  In  respect  to  offences,  their  criminal  code  proceeded  upon  the 
same  general  fousdadon  as  that  of  Massachusetts,  declaring  those 
esiutal  vhich  were  so  declared  in  the  Holy  Scriptures,  and  citing  them 
as  authority  for  this  purpose.  Among  the  capital  oSences  were  idola- 
try, blasphemy  of  Father,  Son,  or  Holy  Ghost,  witchcraft,  murder, 
murder  through  guile  by  poisoning  or  other  devilish  pracdcea,  bestial- 
ity, sodomy,  rape,  maiteteahng,  false  witness,  conspiracy  agunst  the 
colony,  arson,  children  cursing  or  smiting  father  or  mother,  being  a 
stabbom  or  rebellious  son,  and  treason.^ 

§  91.  In  respect  to  religious  concerns,  their  laws  provided  that  all 
persons  should  attend  public  worship,  and  that  the  towns  should  sup- 
port and  pay  the  ministers  of  religion.  And  at  first,  the  choice  of  the 
minister  was  confided  to  the  major  part  of  the  householders  of  the 
town ;  the  church,  aa  such,  having  nothing  to  do  with  the  choice. 
But  in  1708,  an  act  ifBs  passed,  (duuhtless  by  the  influence  of  the 
clergy,)  by  which  the  choice  of  ministers  was  vested  in  the  inhabitants 
of  the  town  who  were  church  members ;  and  the  same  year,  the  cele- 
brated platform  at  Saybrook  was  approved,  which  has  continued  down 
to  our  day  to  regulate,  in  discipline  and  in  doctrine,  the  ecclesiastical 
concerns  of  the  State.* 

§  92.  The  spirit  of  toleration  was  not  more  liberal  here  than  in  most 
of  the  other  colonies.  No  persons  were  allowed  to  embody  themselves 
into  church  estate  without  the  consent  of  the  General  Assembly,  and 
the  approbation  of  the  neighboring  churches;  and  no  ministry  or 
church  administration  was  entertained  or  authorized  separate  from, 
and  in  oppo^tion  to,  that  openly  and  publicly  observed  and  dispensed 
by  the  approved  minister  of  the  place,  except  with  the  approbation 
and  consent  aforesaid.^  Quakers,  Ranters,  Adamites,  and  other  no- 
torious heretics,  (as  they  were  called,)  were  to  be  committed  to  prison 

'  Idem.  p.  27, 30.  '  Idem.  41. 

'  ColoDj  Laws  of  CooBCcticat,  cditiOD  bj  Greene,  1715- 1716,  folio.  (Neir  London,) 
p.  12. 

'  Id.  p.  29,  84,  85,  110,  141.  The  ConstitatioD  of  ISIB  has  made  a  great  change  in 
the  rights  and  powers  of  the  ministen  and  pariahe*  in  ecclcEiasticat  affiiin. 

'  Id.  p.  29. 
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or  sent  out  of  the  cxAaaj^  hj  otitr  of  tte  Qanraat  nd  AxMtaitaL' 
Nor  does  the  seal  of  peneeatim  ftntMc  at  liB  to  han  abated  mrtil,  ik 
parenaQce  of  the  statvtes  oi  1  WiQEam  and  Maty,  iSmtatea  iron 
allowed  the  liber^  of  eaoaaeaet  mllwiitinolegtatiaB.' 

^  9S.  Iq  respect  to  ml  Mtate,  Oe  deaoaiA  aad  dirtAuUm  vaa 
Erected  to  be  among  aD  ilie  ohOdmi,  pring  tte  eUeat  sob  a  dooUa 
share ;  coDvejances  in  fraud  of  onditMi  wan  daclarad  Toi^ ;  kadi 
were  made  Uabie  to  be  set  off  to  creditnn  oo  ezeeatiQH  1^  ^ 
apprusement  of  three  ap|ffaiaen.' 

The  process  in  coniti  rf  jnatioe  nm  igqwred  to  bo  in  the  name  of 
ttie  reigmng  Hng>  Penou  baviog  do  eiMe  ngbt  be  relieved  &om 
hnpriBonmeat  by  two  aanstants ;  bnt  if  die  ereffitor  required  i  t,  be  should 
satiafy  the  debt  b;  Berriee.*  DepontMHts  wwe  aUowed  as  evidence  in 
tnvil  sails.*  No  perwm  was  pemutted  to  [lead  in  bcbalf  of  another 
person  on  trial  for  delinqaency,  except  dinedy  to  matter  of  law,'  a 
provision  somewhat  aingolar  in  onr  annals,  thon^  in  cui'n-o  cunfoniiit^ 
to  the  English  law  in  capital  felonies.  Bills  and  bonds  were  made 
assignable,  and  soits  allowed  in  the  name  of  the  asdgnees.^ 

Magistrates,  justices  of  tlie  peace,  and  mkusters,  were  authorized 
to  marry  persons ;  and  divorces  a  vinculo  allowed  for  adiilt«iy,  fraudn- 
lent  contract,  or  desertion  for  three  years.  Men  and  women,  having 
a  hoaband  or  wife  in  foreign  parts,  were  not  allowed  to  abide  in  the 
colony,  so  separated,  above  two  years,  withoat  Ubert^  &om  the  General 
Court. 

Towns  were  reqmred  to  support  public  schoob  under  regulations 
nmilar,  for  the  most  part,  to  those  of  Massachusetts ;  ^  and  an 
especial  maritime  code  was  enacted,  regulating  the  rights,  and  dutaes, 
and  authorities  of  8lupK)wners,  seamen,  and  others  concerned  in  navi- 
gation.i** 

Sncb  are  the  principal  loovisions  of  tlie  colonial  legislataoa  of  Con- 
necticut. 


'  Id.  p.  49. 

>  ColoD^lAWiof  Conn,  edition  b;  Greene,  1715-1718,  folio.  (New  London,}  p.  1S4. 

>  Id.  p.  33,  SI,  161.  •  Id.  p.  41. 
»  Id.  p.  6.  •  Id.  p.  119. 
T  Id.  p.  26.                                                     >  Id,  p.  7. 

'  Colon;  Lawi  of  Cotm.  edition  bj  Qreene,  1715  - 1718,  folio.   (New  London,)  p.  St. 
**  Id.  p.  70.     A  nmilAT  code  existed  in  MaMachtuetto,  enacted  in  1668. 
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CHAPTER  Vm. 

RHODE  ISLAND. 

^  94.  Rhode  Island  was  ongiuallj  settled  by  emigrante  from  Maa- 
sachosetts,  floeing  thither  to  escape  &om  reU^ous  perseculjon  ;  and  it 
slill  boastB  of  Roger  Williams  as  its  founder,  and  as  the  early  defender 
of  reli^ous  freedom  and  tite  rights  of  conscience.  One  body  of  them 
pnrclused  the  island,  which  has  ^ven  the  name  to  the  State,  mid 
another  the  tenitory  of  the  Providence  Plastalions  from  the  Indians, 
and  began  their  settlements  in  both  places  nearly  at  the  same  period, 
viz,  in  1636  and  1638.'  They  entered  into  separate  volontary  asso- 
ciations of  government.  But  finding  their  associations  not  sufficient 
to  protect  them  against  the  encroachments  of  Massachusetts,  and  hav- 
ing no  title  under  any  of  the  royal  patents,  they  sent  Roger  Williams 
to  England  in  1643  to  procure  a  surer  foundation  both  of  title  and 
government.  He  succeeded  in  obtaining  from  the  Earl  of  Warwick 
(in  1643)  a  charter  of  incorporation  of  Providence  Plantations ;  ^  and 
also,  in  1644,  a  charter  from  the  two  houses  of  parliament  (Charles 
the  First  being  then  driven  from  hb  capital)  for  the  incorporation  of 
the  towns  of  Providence,  Newport,  and  Portsmouth,  for  tiic  absolute 
government  of  themselves,  but  according  to  the  laws  of  England.* 

§  95.  Under  this  charter  an  assembly  was  convened  in  1647,  con- 
sisting of  the  collective  freemen  of  the  various  plantations.*  The  legis- 
lative power  was  vested  in  a  court  of  commissioners  of  six  persons, 
chosen  by  each  of  the  four  towns  then  in  existence.     The  whole  execu- 


>  1  Hntch.  Hist  '3;  1  Holmes's  AnDale,  SS5,  333,  a46i  1  Chalm.  Annals,  269,  970; 
3  Hatch.  Coll.  413,  414,  415;  Mursh.  Colon,  cb.  3,  p.  99,  100;  Robcrtaon's  Americn,  B. 
!(>;  2  Dong.  Summ.  76  to  90;  1  Pitkin's  Hist.  46;  2  Doag.  Sumra.  T6,  77.  Mr, 
Chalnma  gajs,  that  Providence  was  settled  id  the  beginning  of  1635  ;  Bud  Dr.  Holmes, 
in  IC3G.    (1  Chalm.  Annola,  270;  1  Holmes's  Annals,  233.) 

'  I  Hutch.  Hist.  39,  nolo ;  Walsh's  Appeal,  429 ;  1  Pilk.  ffiat.  46,  47,  48 ;  2  Doug. 
Sunun.  80. 

'  1  Chalm.  271,  272 ;  3  Hutch.  CoU.  415, 416. 

'  I  Chalm.  Annals,  273;  1  Holmes's  Annals,  283;  Walsh's  Appeal,  429;  2  Dong. 
Summ.  60. 
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tJTe  power  seems  to  have  been  vested  in  a  president  and  four  assist- 
ants, who  were  cliosea  from  t!io  freemen,  and  formed  the  sapreuiw 
court  for  tiie  admiuistmtioa  of  justice.  Eyery  township,  formmg 
within  itself  a  corporation,  elected  a  council  of  sis  for  the  management 
of  its  peculiar  affairs,  and  for  the  settlement  of  the  smallest  disputes.' 
The  council  of  state  of  the  Commonwealth  soon  afterwards  interfered 
to  suspend  their  government;  hut  the  distractions  at  home  prevented 
any  seriouB  interference  by  parliament  in  the  administration  of  their 
affaire;  and  they  continued  to  act  under  their  former  government 
until  the  restoration  of  Charles  the  Second.^  That  event  scema  to 
have  given  gre^t  satisfaction  to  these  plantations.  They  immediately 
proclumed  the  king,  and  sent  an  agent  to  England ;  and  in  July, 
1663,  after  some  oppositaon,  they  succeeded  in  obtaining  a  charter 
from  the  crown.' 

§  96,  That  charter  incorporated  the  inhabitants  by  the  name  of  the 
Governor  and  Company  of  the  English  Colony  of  Rhode  Island  and 
Providence  Plantations  in  New  England  ia  vVmerica,  conferiinir  on 
them  the  usual  powers  of  corporations.  The  executive  power  waa 
lodged  in  a  governor,  deputy  governor,  and  ten  assistants,  choeen  by 
the  freemen.*  The  supreme  legislative  authority  was  vested  in  a  gen- 
eral assembly,  consisting  of  a  governor,  deputy  governor,  ten  assist- 
ants, and  deputies  &om  the  respective  towns,  choeen  by  the  freemen, 
(six  for  Newport,  four  for  Providence,  Portsmouth,  and  Warwick,  and 
two  for  other  towns,)  the  governor  or  deputy  and  «x  as^stants  being 
always  present.  The  General  Assembly  were  authorized  to  admit  fre& 
men,  choose  officers,  make  laws  and  ordinances,  so  as  that  diey  were 
"  not  contrary  and  repugnant  unto,  but  as  near  as  may  be  agreeable 
to,  the  laws  of  this  our  realm  of  England,  con^dering  the  nature  and 
constJtutioQ  of  the  place  and  people  ;  to  create  and  orgamze  courts ; 
to  punish  offences  according  to  the  course  of  other  corporations  in 
England ; "  to  array  the  martial  force  of  the  colony  for  the  commoD 
defence,  and  enforce  martial  law ;  and  to  exercise  other  important 
powers  and  prerogatives.  It  further  provided  for  a  free  fishei'y  on  the 
coasts ;  and  that  all  the  inhabitants  and  children  bom  there  should 


1  I  Chalm.  AdiibJb,  373;  I  Holmes's  Annals,  !S3. 

*  1  CtuOm.  AniuUs,  274 ;  I  Holmes's  Anoals,  S97 ;  Miirah.  Colon,  ch.  5,  p.  133. 
'  1  Cholm.  Adii&Is,  274;  1  Holmes's  Annals, 3S9. 

•  2  Hal.  CoU.  612  to  623  ,  2  DODg.  Somm.  SI. 
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enjoy  alt  the  liberties  and  immnnities  of  free  and  natural  Bubjecte  born 
irithin  the  realm  of  En^and.  It  then  granted  and  confirmed  nnto 
titem  all  that  part  of  the  king's  dominions  in  New  England  contfuning 
tb»  Nuraganset  Bay  and  die  countries  and  parte  adjacent,  bounded 
westerly  to  the  middle  of  Pawcatack  Biver,  and  so  along  the  river 
northward  to  the  bead  thereof,  thence  by  a  straight  line  due  north, 
vain  it  meet  the  south  line  of  Massachusetts,  extending  easterly  three 
English  miles  to  the  most  eastern  and  northeastern  parts  of  Narragan- 
set  Bay,  as  the  bay  extendeth  southerly  unto  the  mouth  of  tiie  river 
nmning  towards  Providence  and  thence  along  the  easterly  side  or  bank 
of  tbe  said  river  up  to  the  falls,  called  Patucket  Falls,  and  thence  in  a 
Btrught  line  due  north  till  it  meets  the  Massachusetts  line.'  The  terri- 
tory was  to  be  holdcn  as  of  the  manor  of  East  Greenwich  in  free  and 
common  socage.  It  further  secured  a  free  trade  with  all  the  other 
colonies. 

^  97.  But  the  most  remarkable  circumstance  in  the  charter,  and 
that,  which  exhibits  the  strong  feeling  and  spirit  of  the  colony,  is  the 
provision  respecting  religious  freedom.  The  charter,  after  reciting 
the  petition  of  the  inhabitants,  "  that  it  is  much  in  their  hearts,  (if 
they  be  permitted,)  to  hold  forth  a  lively  experiment,  that  amost  flour- 
ishing civil  state  may  stand,  and  be  best  maintained,  and  that  among 
our  English  subjects,  with  a  full  liberty  in  retifftotts  concernments,  and 
that  true  piety,  rightly  grounded  upon  gospel  principles,  will  give  the 
best  and  greatest  security  to  sovereignty,"  proceeds  to  declare : ' 
**  We  being  willing  to  encourage  the  hopeful  undertaking  of  our  said 
loyal  and  loving  subjects,  and  to  secure  them  in  the  free  exercise  and 
enjoyment  of  all  their  civil  and  religious  rights  appertaining  to  them  as 
our  loving  subjects,  and  to  preserve  to  them  that  bberty  in  the  true 
Christian  faith  and  worship  of  God,  which  they  have  sought  with  so 
much  travel,  and  with  peaceful  minds  and  loyal  subjection  to  our  royal 
progenitors  and  ourselves  to  enjoy ;  and  because  some  of  the  people 
and  inhabitants  of  the  same  colony  cannot,  in  their  private  opinion, 
conform  to  the  public  exercise  of  religion  according  to  the  liturgy, 
form,  and  ceremonies  of  the  Church  of  England,  or  take  or  subscribe 


'  This  is  the  substance  but  not  tbe  exact  words  of  the  boundaries  in  the  charter,  which 
giTenntlargeinaHaz.  Coll.  61310  623,  and  in  Rhode  IsUnd  Laws,  editions  of  ITS9 
Id  IS2!. 
>  2  Haz.  Coll.  613, 
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thd  oaths  and  articles  made  aixl  estaliliahed  in  thit  behalf;  and  fiir 
that  the  same,  b;  reason  of  the  remote  distamoes  tX  these  places,  will, 
as  wc  hope,  be  no  breach  of  the  nnitj  and  nnifinrmity  establiahed  in 
this  nation,  have  therefore  tbou^t  fit  and  do  bereb;  pabliah,  grwit, 
onlain,  and  declare,  that  our  roy^  will  and  pleasure  ia,  that  no  penon 
mthin  the  said  colony,  at  any  tame  hereafter,  thdll  be  any  wue  meUtt- 
ed,  puniihed,  disquieted,  or  eaUed  tn  que^ion  for  toy  differnue*  m 
opinion  in  matters  of  religion  ;  but,  tbat  ali  and  every  perton  ctitd  per- 
toTiB  may,  from  time  to  time  and  at  all  time  hereaftflr,,^^^  andfvUy 
have  and  enjoy  kti  and  tMdr  own  judgment  and  ooateieneet  m  mattert 
ofreligioua  concernment  throu^ont  the  tract  of  land  hereafter  men- 
tioned, they  behaving  themaelvea  peaceably  and  qmetly,  and  not  nsing 
tliiK  liberty  to  licentionsneBS  and  profanenesa,  nor  to  tke  dvil  injury  or 
outwnnl  disturbance  of  others."  *  This  is  a  noble  declaration  and 
worthy  of  any  prince  who  rules  orer  a  free  people.  It  is  huoentaUa 
to  reflect,  how  iittlo  it  comports  with  the  domestic  peisecutiona  autl»»^ 
iKcd  by  the  same  monarch  during  his  profligate  reign.  It  is  still  more 
latiiuiitalilo  to  reflect,  bow  little  a  similar  spirit  of  toleration  was  encour- 
aged either  by  the  precepts  or  example  of  any  other  of  the  New  Eng- 
land colonics. 

Ij  OH.  Uhoilo  Island  enjoys  the  honor  of  having  been,  if  not  the 
TirHt,  at  least  one  of  the  earliest  of  the  colonies,  and  indeed  of  modem 
Mtati'K,  in  which  the  liberty  of  conscience  and  freedom  of  worship  were 
bulilly  proclaimed  among  its  fundamental  laws.^  If  at  any  time  after- 
wnriiri  the  Stato  broke  in  upon  the  broad  and  rational  principles  thus 
oHtaliliohed,  it  was  but  a  momentary  deviation  from  the  settled  course 
of  its  policy.*  At  the  present  day,  acting  under  this  very  charter,  it 
continues  to  maintain  religious  freedom  with  all  the  sincerity  and 
liberality  and  zeal,  which  belonged  to  its  founder.  It  has  been  sup- 
posed, that  in  the  laws  passed  by  the  General  Assembly  first  convened 
under  this  charter,  (lt)44,)  Roman  Catholics  were  excluded  from  the 
privileges  of  freemen.  But  tliis  has  been  very  justly  doubted ;  and, 
indeed,  if  well  founded,  the  act  would  deserve  all  the  reproach  which 
has  been  heaped  upon  it.*     The  first  laws,  however,  declared  that  no 

'  a  Hm  Coll.  613.  •  Wftlah'a  Appeal,  4S9. 

'  3  Hnwh.  Coll- 413,415;  I  Chalm.  Annala.  £76,  284;  1  Uolmen's  AnniUE,  .336. 
<  On  thi9suliject,seB  I  Chalmen's  Aiina]B,!76.  SS4;  and  Dr.  Holmcs'!i  volnnblc  noM 
to  hie  AnniJs,  vol  i.  p.  33C,  andld.  p.  341;  3  Hutch.  Coll.  413,415;  Walah'i  AppMl, 
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freeman  shall  be  imprisoned  or  depnved  of  his  freehold,  but  by  Qxe 
judgment  of  his  peers  or  the  laws  of  the  colony ;  and  that  no  tax 
dumld  be  imposed  or  required  ol  the  colomsfs,  but  by  the  act  of  Qxe 
General  Assembly.^ 

^  99.  It  is  B^d  that  the  general  conduct  of  Bhode  lalaud  eeema  to 
hare  ^ven  entire  satisfaction  to  Charles  the  Second  during  the  residue 
of  his  reign.^  Upon  tiie  accession  of  James,  the  inhabitants  were 
ttDong  the  first  to  offer  their  congratulations  ;  and  to  ask  protection 
for  tiieir  chartered  rights.  That  monarch,  however,  disregarded  their 
request  They  were  accused  of  a  violation  of  their  charter,  and  a 
quo  warranto  was  filed  agunst  them.  They  immediately  resolved, 
witiioat  much  be^tation,  not  to  contend  with  the  crown,  but  to  sur- 
render their  charter,  and  passed  an  act  for  that  purpose  which  was 
afterwards  suppressed.^  In  December,  1683,  Sir  Edmund  Andros, 
agreeably  Ut  hb  orders,  dissolved  their  government,  and  assumed  the 
administration  of  the  colony.  The  revolution  of  168S  put  an  end  to 
his  power ;  and  the  colony  immediately  afterwards  resumed  its  charter, 
and,  though  not  without  some  mterruptions,  continued  to  miuntain  and 
exercise  its  powers  down  to  the  period  of  the  American  Revolution.* 
It  still  continues  to  act  under  the  same  charter,  as  a  fundamental  law, 
it  being  the  only  State  in  the  Union  which  has  not  formed  a  new  con- 
stitution of  government.  It  seems  that,  untU  the  year  1696,  th^  Gov- 
ernor, Asdstants,  and  Deputies  of  the  towns  sat  together ;  but  by  a 
law  then  passed  they  were  separated,  and  the  Deputies  acted  as  a 
lower  house,  and  the  Governor  and  Assistants  aa  an  upper  house.* 

§  100.  In  reviewing  the  colonial  legislation  of  Rhode  Island  some 
peculiarities  are  discernible,  though  the  general  system  is  like  that  of 
the  other  parts  of  New  England.*  No  perso'ns  but  those  who  were 
admitted  freemen  of  the  colony  were  allowed  to  rote  at  elections,  and 
they  might  do  it  in  person  or  by  proxy ;  and  none  but  freemen  were 
eli^ble  to  office.  Wills  of  real  estate  were  required  to  have  three 
witnesses.   The  probate  of  wills  and  the  granting  of  administrations  of 


'  I  Cbalui.  Annals,«76; 
p.  3. 

'  1  Cholm.  Annals,  260,  291 ;  2  Doug.  Samm.  85. 

•  I  Chalm.AnnitlEi,  27S,  279;  I  Holmes's  AnoaJs,  415,  420, 42S,  442;  2  Doug.  Summ. 
6i,  377;  Danmer'a  Defence,  1  American  Tracts,  7. 

»  R.  Island  Colooj  I^ws,  (1744,)  24.  ■  Id.  p.  1,  147. 
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personal  estate  were  committed,  to  the  juriadictioD  of  tlie  town  conooila 
of  each  town  in  the  colony,  with  an  appeal  to  the  Governor  and  Conniul 
as  supreme  ordinary.*  Ereiy  town  was  a  corporate  body,  entitled  to 
choose  its  officers,  and  to  admit  persona  aa  Ereemen.'  Sports  and 
labor  on  Sunday  were  prohilHted.'  Porchaaea  of  land  &om  tiie  Imtiana 
were  prohibited.*  By  a  formal  enactment,  in  1700,  it  waa  declared, 
that  in  1^1  actions,  matters,  caoaea,  and  thingp,  whataoever,  where  no 
partJcutar  law  of  the  colony  ia  made  to  derade  and  detomune  the 
same,  then  in  all  such  caaea  the  lawa  of  Tilnglflni^  shall  be  pnt  in.fivee 
to  issue,  determine,  and  decide  the  same,  any  usage,  custom,  or  law 
to  the  contrary  notwithstanding.^  About  tbe  aame  period  the  Ti!wg1i«h 
navigation  laws  were  required,  by  an  act  of  the  colonial  le^slature, 
to  be  execn^d."  Twenty  years'  peaceful  pcesesn(ni  <tf  lands,  under 
the  cltum  of  a  title  in  fee  rimple,  was  declared  to  f^ve  a  good  and 
rightful  title  to  the  fee ;''  and  thus  a  just  and  liberal  effect  was  given 
to  the  statute  of  limitations,  not  as  a  bar  of  the  remedy,  bat  of  the 
right.  The  acknowledgment  and  registration  of  conveyances  of  lands 
in  a  public  town  registry  were  provided  for.  The  support  of  the 
ministry  was  made  to  depend  upon  free  contributions.  Appeals  to  the 
king  in  council,  in  cases  exceeding  jC300  in  value,  were  allowed,* 
A  system  of  redresa,  in  cases  of  abuses  of  property  devoted  to  charita- 
ble uses,  was  established  ;^  fines  and  common  recoveries  were  regulated ; 
and  the  trial  by  jury  established.  The  criminal  code  was  not  sanguin- 
ary in  its  enactments ;  and  did  not  affect  to  follow  the  punishments 
denounced  in  the  Scripture  against  particular  offencBB,'"  Witchcraft, 
however,  was,  as  ia  the  common  law,  punished  with  death.  At  a  later 
period,  lands  of  persons  living  out  of  the  colony  or  conceahng  them- 
selves therein  were  made  liable  to  the  payment  of  their  debts."  In 
respect  to  the  descent  of  reai  estates,  the  canons  of  the  common  law 
were  adopted,  and  the  eldest  eon  took  the  whole  inheritance  by  primo- 
geniture. This  system  waa  for  a  short  period  repealed  by  an  act,  (4 
k  5  George  1, 1718,)  which  divided  the  estate  among  all  the  children, 
(pving   the  eldest  son  a  double  share.'^    But  the  common  law  was 


1  Id.  I).  I,  4.  • 

'  B.  Island  Col,  Laws,  (!"**.)  P-  9-  '  H- 18. 

'  Id.  as.  '  M.  as. 

«  Id.  P7,  l■^^  '  Id.  los. 

'I  R.  Island  Colonj  Laws,  (Kdit.  IT14,)  p.  MS. 

>■  ColoDj  Laws  of  Rhode  Island,  (Edit  1719,  printed  al  Boeton,)  p 
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soon  afterwards  (in  1728}  reinstated  bj  the  public  approbation,  and  ao 
remaned  to  regulate  descents  nntil  &  abort  period  (1770)  before  tbe 
Revolution.  ContractB  for  things  above  the  value  of  ten  pounds  were 
leqnired  to  be  in  writing ;  and  conveyances  in  &aud  of  creditors  were 
decided  void.  And  we  may  also  trace  in  its  legation  provision 
respecting  hue  and  cry  in  cases  of  robber; ;  and  of  forfeiture  in  cases 
of  accidental  death,  by  way  of  deodand.' 

§  101.  We  have  now  finished  our  review  of  all  the  successive  colo- 
nies established  in  New  England.  The  remark  of  Chalmers  is  in  gene- 
ral well  founded  :  "  Ori^nally  settled,"  says  he,^  "  by  the  same  kind* 
oS  people,  a  similar  policy  naturally  rooted  in  all  the  colonies  of  New 
En^and.  Their  forms  of  government,  their  laws,  their  courts  of  jus- 
tice, their  manners,  and  their  religious  tenets,  which  gave  birth  to  all 
these,  were  nearly  the  same."  Still,  however,  the  remark  is  subject  to 
many  local  qualifications.  In  Rhode  Island,  for  instance,  the  ri^d 
spirit  of  puritanism  softened  down,  (as  we  have  seen,)  into  general 
toleration.  On  the  other  hand,  the  common  law  rules  of  descents 
were  adhered  to  in,  its  policy  with  singular  zeal,  down  to  the  year 
1770,  as  necessary  to  prevent  the  destruction  of  family  estates,  while 
the  neighboriug  colonies  adopted  a  rule,  dividing  the  inhentance 
among  all  the  children.^ 

^  102.  One  of  the  moat  memorable  circumstances  in  the  history  of 
New  England  is  the  early  formation  and  establishment  of  a  confedera- 
tion of  the  colonies  for  amity,  offence  and  defence,  and  mutual  advice 
and  assistance.  The  project  was  agitated  as  early  as  1637 ;  but 
difficulties  having  occurred,  the  articles  of  union  were  not  finally 
adopted  until  1643.*  In  the  month  of  May  of  that  year,  the  colonies 
of  Massachusetts,  Connecticut,  New  Haven,  and  Plymouth,  formed  a 
confederacy  by  the  name  of  the  United  Colonies  of  New  England, 
and  entered  into  a  perpetual  league  of  friendship  and  amity,  for  offence 
and  defence  and  mutual  advice  and  succor.  The  charges  of  all  wars, 
offensive  and  defensive,  were  to  bo  home  in  common,  and  according  to 
an  apportionment  provided  for  in  the  articles  ;  and  in  case  of  invasion 
of  any  colony,  the  others  were  to  furnish  a  certain  proportion  of  armed 


'  Rhode  Island  Colony  Laws,  (tT19,j  p.  5,  B. 

'  I  Chalm.  Annals,  236, 

'   GanhfT  Y.  Cdtiat,  2  Pet«ra'B  Slip.  Rep.  58. 

•  I  Holmea'a  Annul*,  369,  270;  I  Win ihrop'i  Jour.  237,  284. 
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iiini  for  itn  osaiatance.'  ComruBoonen,  qipointed  by  uoh  eol<my, 
wtiR'  U>  moot  and  detenninfl  til  aibin  of  mriod  peace,  leagues,  uda, 
i))iiirt(t'N(  Ac,  and  to  frame  and  eataUish  agreementa,  aod  orden  tor 
(ttlmr  K<'»i«^'tl  interests.  This  onion,  n  important  and  neoeaSNy 
for  iiiuttial  dofonuD  and  aBnstuwe  daring  tlie  troaUea  wbioh  then  a^- 
iNlixl  tlip  )«nMit  countrj,  was  not  objected  to  bj  King  Charlea  tbe 
Hnvml  ou  Kid  n'otonttion ;  and  with  aome  few  aUeratums,  it  anbosted 
tlimii  U>  liii<ts  wlieu  all  the  oharteia  wen  preetoated  by  .the  antboiity 
t>l'  Kiiijt  JanH>».*  Khode  laland  made  i^^Jioatun  to  be  admitted  into 
tliU  I'ltittiu  l>ut  was  refoaed,  npon  the  gnmnd  Hat  the  territory  was 
ttilUm  l\w  \i»At»  vf  rijrmoath  colony.  It  doea  not  ^^ear  that  sob- 
•<ti|ui)»t^v  iIh>  iH>K>»/  beeame  a  party  to  iU' 


ir.  101  ta  loe ;  1  BatA.  WmL  IM,  IM, 
ii»h'<  AiiiMlm^TUuidiiOte;  I  Hatdt.Biit.IM,iwta;  I  Eh.  CoH.  T,  rt  m;: 
uiHii  .Viinulii,  WT  ud  note;  1  HolctL  Hut.  lU;  a  Bu.  CoD.  M,  100. 
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(  103.  The  province  of  Marylwid  was  incloded  ori^nally  in  tbe 
patent  of  tbe  Southern  or  Vir^ma  compuiy ;  and  upon  the  diasolntion 
of  that  cmnpan;  it  reverted  to  the  croim.  King  Charles  the  First, 
on  the  20th  Jiine,1632,  granted  it  hj  patent  to  Cecilioa  Calvert  Lord 
Baltimore,  the  son  of  George  Calvert  Lord  Baltimore,  to  whom  the 
patent  was  intended  to  have  been  made,  but  he  died  before  it  was  eze- 
cat«d.'  Bj  the  charter  the  king  erected  it  into  a  province,  and  gave 
it  the  name  of  Maryland,  in  honor  of  his  qneen,  Henrietta  Maria,  the 
daughter  of  Henry  the  Fourth  of  France,  to  be  held  of  the  crows  of 
England,  he  yearly,  forever,  rendering  two  Indian  arrows.  The  ter- 
ritory was  bounded  by  a  ngbt  line  drawn  from  Watkins's  Point,  on 
Chesapeake  Bay,  to  the  ocean  on  the  east,  thence  to  that  part  of  the 
estuary  of  Delaware  on  the  north,  which  lieth  under  the  40th  degree, 
where  New  England  is  terminated ;  thence  in  a  right  line,  by  the  de- 
gree aforesud,  to  the  meridian  of  the  fountain  of  Potomac  ;  thence 
following  its  course  by  tlie  further  bank  to  ita  confluence  with  the 
Cheaapeake ;  and  &ence  to  Watkins's  Point.^ 

^  304.  The  territory  thus  severed  from  Virginia,  was  made  imme- 
diately subject  to  the  crown,  and  was  granted  in  full  and  absolute  pro- 
priety to  Lord  Baltimore  and  his  heirs,  saving  the  allegiance  and  sove- 
reign dominion  to  the  crown,  with  all  the  rights,  regalities,  and  pre- 
rogatives, which  the  Bishop  of  Durham  enjoyed  in  Uiat  palatinate,  to 
be  held  of  the  crown  as  of  Windsor  Castle,  in  the  county  of  Berks,  in 
&ee  and  common  socage,  and  not  In  capite,  or  by  knights'  service. 
The  charter  further  provided,  that  the  proprietary  should  have  author- 
ity, by  and  with  the  consent  of  the  freemen,  or  their  delegates  assem- 
bled for  the  purpose,  to  make  all  laws  for  the  province, "  so  that  such 
laws  be  consonant  to  reason,  and  not  repugnant  or  contrary,  but,  as  far 

'  1  Holmes's  Ann.  213;  1  Chalni.  Annais,  201,  202;  Bacon's  Laws  of  Maryland, 
{1TG5|;  3  Doug.  Snmm.  353,  &c. 

'  I  lloi.  Coll.  327  to  337  ■  I  Cbalm.  Annals,  203 ;  CharlerB  of  N.  A.  Prorinces,  4lo, 
London,  1766. 
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as  conveniently  might  be,  agreeable  to  tfae  lavs,  statates,  onBtontB,  «nd 
rights  or  this  onr  reafan  of  England."  ^  The  proprietary  ma  also 
vested  with  fiill  executive  power;  asd  tfae  eetabliahment  of  courts 
of  justice  was  provided  for.  The  proprietary  was  also  aathoriiad 
to  levy  subsidies,  with  the  assent  of  tfae  people  in  asaembly.  IHm 
inhabitants  ^d  their  children  were  to  enjoy  all  the  rif^ts,  immnnitiefl, 
and  privileges  of  subjects  bom  in  England.  The  ri^t  of  Ifae  adrow- 
Bons  of  the  churches,  according  to  tfae  establishment  of  England,  and 
the  right  to  create  manon  and  courts  baron,  to  confbr  fides  of  dignity, 
to  erect  ports  and  other  re^ilieB,  were  eipressly  f^ren  to  the  propiifr- 
tary.  An  exemption  of  the  colonists  from  all  talliages  on  their  gooda 
and  estates,  to  be  imposed  by  tfao  crown,  was  expressly  covenanted  for 
in  perpetuity ;  an  exemption  which  had  been  conferred  on  oHier  colo- 
nies for  years  only.^  license  was  granted  to  all  subjeotB  to  transport 
themselves  to  the  province ;  and  its  products  were  to  be  imported  into 
England  and  Ireland,  nnder  such  taxes  only  as  were  pud  by  ottier 
subjects-  And  the  luual  powers  in  other  charters,  to  repel  invasions, 
to  suppress  rebellions,  &.C.,  were  also  conferred  on  the  proprietary. 

§  105.  Such  is  the  substance  of  the  patent.  And  Chalmers  has 
with  some  pride  asserted,  that  "  Maryland  has  always  enjoyed  the 
unrivalled  honor  of  being  the  first  colony  which  was  erected  into  a 
province  of  the  English  empire,  and  governed  regularly  by  laws 
enacted  in  a  provincial  legislature."  ^  It  is  also  observable,  that  there 
is  no  clause  in  the  patent,  which  required  any  transmission  of  the 
prorince  Uws  to  the  king,  or  providing  for  hb  approbation  or  assent. 
Under  this  charter  Maryland  continued  to  be  governed,  with  some 
short  intervals  of  interruption,  down  to  the  period  of  the  American 
Rovolu^on,  by  tfae  successors  of  the  ori^al  proprietary.* 

§  106.  The  first  emigration  made  under  the  auspices  of  Lord  Balti- 
more was  in  November,  1632,  and  consisted  of  about  200  gentlemen 
of  considerable  fortune  and  rank,  and  their  adherents,  being  chiefly 
Boman  Catholics.  "  He  laid  the  foundation  of  this  province,  (says 
Chalmers,*)  upon  the  broad  basis  of  security  to  property,  and  of 
freedom  of  religion,  granting  in  absolute  fee  fifly  acres  of  land  to 
every  emigrant ;  establishing  Christianity  agreeably  to  the  old  com- 


1  Hai.  Coll.  337,  &c. ;  1  Chalm.  Annala,  302 ;  Marxh.  Colon,  ch.  3,  p.  G9- 

I  Chalmers's  Annals,  SOT,  20*,  aos.        '  I  CliiUmeTa's  Annals,  200. 

1  Ctulmcra'a  Annals,  203.  *  1  CholmerB's  Annals,  20T,  SOS. 
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man  law,  of  whidi  it  ib  a  part,  vithont  allowing  preeminence  to  any 
pirticalar  sect.  The  wisdom  of  his  choice  soon  converted  a  dreaiy 
irilderness  into  a  proeperons  colonj."  It  is  certainly  very  honorable 
to  fiia  liber^^  and  public  spirit  of  the  proprietary,  that  he  should 
have  introduced  into  hia  fondamental  policy  the  doctrine  of  general 
toleratioQ  and  equality  among  CkritHan  sects,  (for  he  does  not  appear 
to  have  gone  &rther) ;  and  have  thus  given  the  earliest  example  of 
a  le^fllator  invitmg  lus  sabjecta  to  the  free  indulgence  of  reUgons  <- 
o|anion.'  This  was  anterior  to  the  settlement  of  Rhode  Island  ;  and 
therefore  merits  the  enviable  rank  of  being  the  first  recogoitioD  among 
the  colonists  of  the  glorious  and  indefeasible  rights  of  conscience. 
Bhode  Island  seems,  without  aay  apparent  consciousness  of  cooperation, 
to  have  gone  fartiier,  and  to  have  protected  an  universal  freedom  of 
refi^oos  o[nnion  in  Jew  and  Gentile,  in  Christian  and  Pagan,  without 
any  distinction,  to  be  found  in  its  le^slation.' 

§  lOT.  The  first  legialatiye  assembly  of  Maryland,  held  by  the 
&eemen  at  large,  was  in  1634-1635  ;  but  Httle  of  their  proceedings 
is  known.  No  acta  appear  to  have  been  adopted  until  1038  -  1G39, 
when  provision  was  made,  in  consequence  of  an  increase  of  the  colo- 
nists, for  a  representative  assembly,  called  the  House  of  Assembly, 
chosen  by  the  freemen ;  and  the  laws  passed  by  the  assembly,  and 
approved  by  the  proprietary  or  hia  lieutenant,  were  to  be  of  full 
force.  The  assembly  was  afterwarda  divided  into  an  upper  and  lower 
house.  At  the  same  session,  an  act,  which  may  be  considered  aa  in 
some  sort  a  Magna  Charta,  was  passed,  declaring  among  other  things, 
that  "  Holy  Church  within  t^  province  shall  have  all  her  rights  and 
prerogatives  ; "  "  &at  the  inhabitants  shall  have  all  their  rights  and 
liberties  according  to  the  great  charter  of  England  ; "  and  that  the 
goods  of  debtors,  if  not  sufficient  to  pay  their  debts,  shall  be  sold  and 
distribnted  pro  rata,  saving  debts  to  the  proprietary.^  In  1G49  an 
act  was  passed,  punishing  blasphemy,  or  denying  the  Holy  Trinity, 
with  death  and  confiscation  of  goods  and  lands;*  and,  strangely 
enough  after  such  a  provision,  in  the  same  act,  after  a  preamble, 
reciting  that  the  confining  of  conscience  in  matters  of  religion  hath  ■» 


1   1  Clialniers's  Annals,  213.  218,  219,  363, 

<  Walsh's  Appeal,  429,  Nate  B. 

'  Baron's  Laws  of  Maryland,  ch.  2,  of  1638 ;  1650,  ch.  1  ;  1  Marsh,  Colon.  &c.  ch.  2, 
73  i  I  Chalm.  Ann.  213,  219,  220,  225. 

<  1  ChnJm.  Anuols,  223,  365  ;  Bacon's  Laws  of  Marylaad,  1619. 
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freqnendj  fkllen  oat  to  be  of  dangeroiiB  eonaeqaenee,  it  is  anaefed, 
that  no  person  '*  professing  to  believe  in  Jeaos  Christ,"  shall  be 
molested  for  or  in  respect  to  lus  reli^on,  or  the  free  exerdse  Iherwri^ 
nor  any  wa;  compelled  to  the  belief  or  ezerdse  of  vaj  ottter  reUgion.' 
It  eeems  not  to  have  been  even  mu^pned,  that  a  beBef  in  Hie  diTine 
mission  of  Jesos  Christ  conld,  in  tlie  eyes  of  anjr  sect  of  Ghristiuis, 
be  quite  consistent  villi  Hie  denial  of  the  Trimty.  Hiis  act  was  eon- 
firmed  among  the  perpetual  laws  in  167&. 

^  108.  The  legation  of  Maryland  does  not,  indeed,  appear  to 
hare  afforded  an  nmform  jvotection  in  respect  to  refifpon,  sach  as  tlie 
ori^al  policy  of  the  founder  wonld  seem  to  indicate.  Under  tlie 
protectorate  of  Cromwell,  Roman  Catholics  were  expressly  demed 
any  protection  in  the  province  ;  and  all  otbers,  "  who  profess  iaith  in 
God  by  Jesus  Christ,  though  difiering  in  judgment  from  the  doctrine^ 
worship,  or  discipline  publicly  held  forth,"  were  not  to  be  restrained 
from  the  exercise  of  their  reli^on.'  In  1696  the  Church  of  England 
was  established  in  the  province  ;  and  in  1702,  the  liturgy  and  rites 
Md  ceremonies  of  the  Church  of  England  were  required  to  be  pur^ 
sued  in  all  the  churches,  with  such  toleration  for  dissenters,  however, 
as  was  provided  for  in  the  act  of  1  William  &  Mary.^  And  the  btro- 
duction  of  the  test  and  abjuration  acts,  in  1716,  excluded  all  Roman 
Catholics  from  office.* 

§  109.  It  appears  to  have  been  a  pohcy  adopted  at  no  great  dis- 
tance of  time  after  the  settlement  of  the  colony  to  provide  for  the 
public  re^stration  of  conveyances  of  real  estates.^  In  the  silence  of 
the  statute  book  until  1715,  it  is  to  be  presumed,  that  the  system  of 
descents  of  intestote  estates  was  that  of  the  parent  country.  In  that 
year  an  act  passed,*  which  made  the  estate  partible  among  all  the 
children ;  and  the  system  thus  introduced  has,  in  its  substance,  never 
since  been  departed  from.  Maryland  too,  like  the  other  colonies,  was 
early  alive  to  the  importance  of  possessing  the  sole  power  of  internal 


■  Bacon's  Lavs  of  Maryland,  1649,  ch.  1 ;  1  Chalmers's  Annals,  318,  319,  235, 
'  Bacon's  Laws  of  Maryland,  1654,  ch.  4  ;  Mureh.  Colon,  ch.  3,  p.  75  ;  Chalm,  Ann. 
218,  S35. 
'  Bacon's  Lava  of  Manrland,  1TD2,  ch.  !. 

*  Baron'i  Lava  of  MarylanJ,  1716,  ch.  5;   Wolsh's  Appeal,  49,  50;   1  Holmes'i 
Annak,  476,  489. 

'  BacoQ's  Lavs  of  Klairland,  1674. 

*  Bacon's  Lavs  of  Mainland,  1715,  cb.  39. 
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tuatioa;  and  sccordiiif^y,  in  1650,^  it  was  declared,  that  no  taxes 
■honld  be  levied  without  the  consent  of  the  General  Asaemblj. 

^  110.  Upon  the  revolntion  of  1683,  the  gorenunent  of  Maryland 
na  aeixed  mto  the  hands  of  the  crown,  and  was  not  again  restored 
to  the  propnetar;  until  1716.  From  that  period  no  iutemiptJon 
occurred  until  Hie  American  Revolution.' 


■  Bicoii'f  Lawt  of  Haryliuid,  1650,  ch.  as ;  1  Chalm.  Add.  aao. 
*  Bacon'*  Law*  of  Hacjlud,  1692,  ITIS. 
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§  111.  New  Yore  was  originally  BetQed  bj  emigraDts  from  "EA- 
land,  at  least  as  early  as  1614.'  Trading  honsea  were  estabUahed  od 
Manhattan  leland  by  them,  under  the  aoajncea  of  the  Dutch  West 
India  Company,  about  1621.*  But  the  permanent  establishment  of  a 
Dutch  colony  there  does  not  appear  to  have  been  fixed  mttil  about 
10*29,  when  it  sccma  to  hare  acquired  the  name  of  the  New  Kether 
lands.^  But  the  EngUsh  government  seems  at  all  times  to  bare  cBs- 
puted  the  right  of  the  Datch  to  make  any  settlement  in  Amerioa ;  ind 
the  territory  occupied  by  them  was  unquestionably  within  the  ohar- 
tered  limits  of  New  England  granted  to  the  council  of  Pljrmouth.* 
Charles  the  Second,  soon  aftor  his  restoratioa,  instigated  as  much  by 
personal  antipathy,  as  by  a  regard  for  the  intereat  of  the  crown, 
determined  to  maintain  his  right,  and  ia  March,  1664,  granted  a 
patent  to  hia  brother,  the  Duke  of  York  and  Albany,  by  which  he 
conveyed  to  him  the  re^on  extending  from  the  western  bank  of  Con- 
necticut to  the  eastern  shore  of  the  Delaware,  together  with  Long 
Island,  and  conferred  on  him  the  powers  of  government,  civil  and 
military.*  Authority  was  given  (among  other  things)  to  correct, 
punish,  pardon,  govern,  and  rule  all  subjects,  that  should  inhabit  the 
territory,  according  to  such  laws,  ordinances,  &c.  as  the  Duke  should 
establish,  so  always  that  the  same  "  were  not  contrary,  but  as  ^ear  as 
might  be  agreeable  to  the  taws  and  statutes  and  government  of  the 
realm  of  England,"  saving  to  the  crown  a  right  to  hear  and  deter^ 
mine  all  appeals.  The  usual  authority  was  also  given  to  use  and 
exercise  mardal  law  in  cases  of  rebellion,  insurrection,  mutiny,  and 
invasion.'      A  part  of  this  tract  was  afterwards  conveyed  by  the 

'  I  Chalmcni'i  Annals,  567,  568.  •  Id.  S70.  »  Ibid. 

«  1  Chalmers's  Annals,  5GB,  569,  570,  573;  Harsh.  Colon,  di.  5,  p.  113;  3  Dong. 
Summ.  !30,  «k. 

'  Smith's  New  Jersey,  35,  59;  1  Chalmera's  Annals,  573;  Smith's  Kew  York,  p.  31. 
[10] ;  Smitli's  New  Jersey,  p.  aio  lo  315. 

*  I  cop7  from  the  reciul  of  II  in  Smilli'a  History  of  New  Jersey  in    ' 
I'Oii,  of  the  provinces  of  £ast  and  West  Jersey. 
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Duke,  by  deed  of  lease  and  release,  in  Jane,  of  the  same  year,  to 
Lord  Berkeley  and  Sir  George  Carteret.  By  this  latter  grant  they 
were  entitled  to  all  the  tract  adjacent  to  New  England,  lymg  west- 
ward of  Long  Island,  and  bounded  on  the  eaat  by  the  main  sea  and 
partly  by  Hudson's  River,  and  upon  the  west  by  Delaware  Bay  or 
River,  and  extending  sonthward  to  the  main  ocean  as  far  as  Cape 
May  at  the  mouth  of  Delaware  Bay,  and  to  the  northward  as  far  80 
the  northemmOBt  branch  of  Delaware  Bay  or  River,  which  is  41 
degrees  40  minutes  latitude ;  which  tract  was  to  be  called  by  the  name  of 
Nova  Gsesarea,  or  New  Jersey.^  So  that  the  territory  then  claimed  by 
the  Dutch  as  the  New  Netherlands  was  divided  into  the  colonies  of  New 
York  and  New  Jersey. 

§  112.  In  September,  1664,  the  Dutch  colony  was  surprised  by  a 
British  armament,  which  arrived  on  the  coast,  and  was  compelled  to 
surrender  to  its  authority.  By  the  terms  of  the  capitulation  the 
inhabitants  were  to  continue  free  denizens  and  to  enjoy  their  property. 
The  Dutch  inhabitants  were  to  enjoy  the  hberty  oftheir  conscience 
in  divine  worship  and  church  discipline  ;  and  their  own  customs  con- 
cerning their  inheritances.^  The  government  was  instantly  assumed 
by  right  of  conquest  in  behalf  of  the  Duke  of  York,  the  proprietary, 
and  the  territory  was  called  New  York.  Liberty  of  conscience  was 
granted  to  all  settlers.  No  laws  contrary  to  those  of  England  were 
^owed ;  and  taxes  were  to  be  levied  by  authority  of  a  general 
assembly.^  The  peace  of  Breda,  in  1667,  confirmed  the  title  in  the 
conquerors  by  the  rule  of  uti  possidetis.*  In  the  succeeding  Dutch 
war  the  coiony  was  reconquered ;  but  it  was  restored  to  the  Duke  of 
York  upon  the  succeeding  peace  of  1674.* 

§  TlZ.  As  the  vaUdity  of  the  original  grant  to  the  Duke  of  York, 
while  the  Dutch  were  in  quiet  possession  of  the  country,  was  deemed 
questionable,  he  thought  it  prudent  to  ask,  and  he  accordingly  obt^ned 
a  new  grant  from  the  crown  in  June,  1674.^  It  confirmed  the  former 
grant,  and  empowered  him  to  govern  the  inhabitants  by  such  ordi- 


I  Smidi'sNew  York,  31,  32,  [10,  ll.]l  1  Chalmew's  Aonala,  613- 

>  Smith's  New  York,  44,  45,  jl9,  20);  1  Chalm.  Ann.  574;  Smith's  New  Jcraej,  3< 
43,  44  ;  3  Doug.  Summ.  233. 

>  1  Chalmers's  Aonals.  575,  57T,  579,  59T ;  Smith's  Hew  JorMy,  44,  48, 

*  I  Chalmers's  Annals,  578;  2  Doug.  Samm.  S23. 

*  1  Chutmers's  Aannis,  579  ;  1  Holmes's  Annuls,  SEl,  366. 

*  Smith'B  New  York,  61,  [32] ;  I  Cbalm.  Aiaah,  579. 
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Dftnccs  as  he  or  hk  assigns  should  establUIi.  It  autliorized  liim  to 
adimnister  jnsdce  according  to  tlie  lans  of  EiigUnd,  allowing  an 
appeal  to  tbe  king  in  couacit.'  It  prohibited  trade  thither  withont 
Ilia  permission ;  oud  allowed  the  colouists  to  import  merchundlsu  upon 
paying  customs  according  to  the  law8  of  the  realm.  Under  this  char- 
ter he  ruled  the  province  until  his  accession  to  tbe  throne.*  No 
general  asaemblji-  was  called  for  several  years ;  and  the  people  hav- 
ing become  claraorous  for  tlie  privileges  enjoyed  by  other  colonists, 
the  governor  was,  in  1682,  authorized  t<)  call  an  assembly,  which  vaa 
empowered  to  make  laws  for  the  general  regulation  of  the  State, 
which,  however,  wore  of  no  force  without  the  ratification  of  the  pro- 
prietary.* Upon  the  revolution  of  16SH,  the  people  of  New  York 
immediately  took  side  in  favor  of  the  Prince  of  Orange.*  From  thJa 
era  they  were  deemed  entitled  to  all  the  privileges  of  British  subjects, 
inhabiting  a  dependent  province  of  the  State.  No  charter  was  fiu^ 
Bequently  granted  to  them  by  the  crown ;  and  therefore  they  derived 
no  peculiar  privileges  from  that  aource.* 

^  114.  The  government  was  henceforth  administered  by  govemois 
tppointed  by  the  crown.  But  no  effi>rt  was  made  to  conduct  the 
adnunistration  without  the  Eud  of  the  representatives  of  the  people  in 
general  assembly.  On  the  contrary,  as  soon  as  the  first  royal  governor 
arrived  in  1691,  an  assembly  was  called,  which  passed  a  number 
of  important  acts.  Among  others  was  an  act  virtually  declaring  ^eii 
right  of  representation,  and  their  right  to  enjoy  the  liberties  and  privi- 
leges of  Englishmen  by  Magna  Charta.^  It  enacted,  that  the  supreme 
legislative  power  shall  for  ever  reside  in  a  governor  and  council 
appointed  by  the  crown,  and  the  people  by  their  representatives  (cho- 
sen in  the  manner  pointed  out  in  the  act}  convened  in  gener^  assem- 
bly. It  further  declared,  that  all  lands  should  be  held  in  free  and  com- 
mon socage  according  to  the  tenure  of  East  Greenwich  in  England; 
that  in  all  criminal  cases  there  should  he  a  trial  by  a  jury ;  that  estates 

'  I  Chalmers'a  Annals,  579,  580. 

«  I  Chalmere'B  Annula,  581,  583;  Smilb'a  New  York,  123,  135, 1S6,  [72,  75,] 

'Cholm-AiiRals,  584,  585;  Smilb'i  New  York,  1 27,  |75] ;  1  Holmes's  Aniuls,  409. 
In  tlie  jear  1683  certain  nrndamental  reguUlions  were  passed,  b;  the  Ii^latiii«, 
which  will  be  foand  Id  an  Appendix  to  the  second  volume  of  the  old  edition  of  the  New 
Torit  Laws. 

'  1  Holmes'!  Annals,  429;  Smith's  New  York,  59. 

'  1  Chalm.  AnaaU,  585,  590,  &9I,  592, 

*  1  Holmes's  Annals,  435 ;  Smith'*  New  York,  137,  [75,  76|;  Acta  of  1691. 


CH.  Z.]  NBW  YORK.  .%& 

of  femes  covert  should  be  conveyed  only  by  deed  upon  privy  ezamina- 
tioD ;  tliat  wills  in  writing,  attested  by  three  or  more  credible  witnesses, 
sboold  be  sufficient  to  pass  lands ;  that  tliere  should  be  no  fines  upon 
alienationa,  or  escheats  and  forfeitures  of  lands,  except  in  cases  of 
treason  ;  that  no  person  should  hold  any  office,  unless  upon  his  appoint- 
ment he  would  take  the  oaths  of  supremacy,  and  the  test  prescribed 
by  the  act  of  parliament ; '  that  no  tax  or  talliage  should  be  levied  but 
by  the  consent  of  the  general  assembly  ;  and  that  no  person  professing 
futh  in  Jesiu  Christ  should  be  disturbed  or  questioned  for  difierent 
opinions  in  reli^on,  with  an  exception  of  Roman  CathoUcB.  The  act, 
however,  was  repealed  by  King  William,  in  1697.'  Anotheyact  enar 
bled  persons,  who  were  scrupulous  of  taking  oaths,  to  make  in  hen 
diereof  a  solemn  promise  to  qualify  them  as  witnesses,  jurors,  and  offi- 
cers. In  the  year  1693,  an  act  was  passed  for  the  maintenance  of 
ministers  and  churches  of  the  Protestant  religion.  New  York  (like 
Massachusetts}  seemed  at  alt  times  determined  to  suppress  the  Romish 
church.  In  an  act  passed  in  the  beginning  of  the  last  century  it  was 
declared  that  every  Jesuit  and  Popish  priest,  who  should  continue  in 
the  colony  after  a  ^ven  day,  should  be  condemned  to  perpetual  impris- 
onment ;  and  if  he  broke  prison  or  escaped  and  was  retaken,  he  was 
to  be  put  to  death.  And  so  little  were  the  spirit  of  toleration  and  the 
rights  of  conscience  understood  at  a  much  later  period,  that  one  of  her 
historians^  a  half  century  aften\*ard3  gave  this  exclusion  the  warm 
pr^e  of  being  worthy  of  perpetual  duration.  And  the  constitution  of 
New  York,  of  1777,*  required  all  persons  naturalized  by  the  State,  to 
§  take  an  oath  of  abjuration  of  all  foreign  allegiance,  and  subjection  in  all 
matters,  ecclesiastical  as  well  as  civil.  This  was  doubtless  intended  to 
exclude  all  Catholics,  who  acknowledged  the  spiritual  supremacy  of 
the  Pope,  from  the  benefits  of  naturalization.*  In  examining  the  sub- 
sequent legislation  of  the  province,  there  do  not  appear  to  be  any  very 
striking  deviations  from  the  laws  of  England  ;  and  the  common  law, 
beyond  all  question,  was  the  basis  of  its  jurisprudence.  The  common 
law  course  of  descents  appears  to  have  been  silently  but  exclusively 


'  I  Holmes's  Annala,  435;  Srailh's  New  York,  127,175,76];  Prov.  Laws  of  1691. 
'  I  Holmca'i  Annala,  431 ;  Province  Lawj  of  1691 ;  Smith's  N.  York,  127,  [76]  ; 
2  Kent's  Comm.  Lect.  25,  p.  62,  63. 
'ftlr.  Smith-  'Art.W. 

*  2  Kent'a  Comm.Lect  2S,  p.  62,  63. 
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NEW  JEBSET. 


fj  115.  New  Jerset,  ae  ire  have  already  Been,  waa  a  part  of  tbe 
territory  granted  to  the  Duke  of  York,  and  was  by  him  granted,  in 
June,  1664,  to  Lord  Berkeley  and  Sir  George  Carteret,  with  all  the 
rights,  royalties,  and  powers  of  government,  which  he  himself  poB- 
sessed.^  The  proprietors,  for  the  better  settlement  of  the  territory, 
agreed  in  February,  1664  - 1665,  upon  a  constitution  or  concession  of 
government,  which  was  so  much  relished,  that  the  eastern  part  of  the 
province  soon  contained  a  considerable  population.  By  this  constita- 
tion  it  was  provided,  that  the  executive  government  should  be  admin- 
istered by  a  governor  and  council,  who  should  have  the  appointment 
of  officers ;  and  that  there  should  be  a  legislative  or  general  assem- 
bly, to  be  composed  of  the  governor  and  council,  and  deputies,  chosen 
by  the  people.  The  general  assembly  were  to  have  power  to  make 
all  laws  for  the  government  of  the  province,  so  that  "  the  same  be 
consonant  to  reason,  and  as  near  as  may  he  conveniently  agreeable  to 
the  laws  and  cuatoms  of  hb  majesty's  realm  oi  England :  "  to  consti- 
tute courts  ;  to  levy  taxes ;  to  erect  manors,  and  ports,  and  incorpora- 
tions.^  The  registry  of  title  deeds  of  land  and  the  granting  thereof, 
as  a  bonniy  to  planters,  were  also  provided  for.  Liberty  of  conscience 
was  allowed,  and  a  freedom  from  molestation  guaranteed  on  account  of 
any  difference  in  opinion  or  practice  in  matters  of  reli^ous  concern- 
ments, so  always  that  the  civil  peace  was  not  disturbed.  But  the  gen- 
eral assembly  were  to  be  at  liberty  to  appoint  ministers  and  establish 
their  maintenance,  giving  liberty  to  others  to  maintain  what  ministers 
they  pleased.  Every  inhabitant  was  bound  to  swear  or  subscribe  alle- 
giance to  the  king ;  and  the  general  assembly  might  grant  naturali- 
zation.^ 


'   1  Chalm.  Ann,  6l3i  Smith's  Ne 

Colon.  177  to  ISO  ;  2  Doug.  Siunm. 

'  Smith's  New  Jorae^,  6  Appx.  il 

'  Smith's  New  Jenej,  512,  514. 


r  York,  p,  31,  Ill.|;  Smith's  N.Jersey,  6( 
>20,&C.  231,  267,  &c. 

I;  1  Chalm.  Aniials,  611. 
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^  116.  This  conBtitalioQ  oontmoed  una  As  fvofvoe  «m  drndsd, 
in  1676,  between  the  [woprietora.  B;  that  dirinat  Bait  New  Jen^ 
iras  assigned  to  Carteret ;  and  West  Kew  Jersey  to  ITilDam  Pesa  «ad 
others,  who  bad  ptmhsied  of  Lord  Berkeley.*  Carteret  then  ec- 
plained  and  confirmed  the  former  oonoesnons  fiv  Ae  tenitory  tims 
exclnsively  belon^g  to  himself.  The  proprietors  also  f^  West.  Jer- 
sey drew  up  another  set  at  coDOeE^ions  for  tbe  eettters  nithia  that 
territory.  They  contun  very  ample  privileges  to  the  people.  It  was 
declared,  that  the  common  lav,  or  fundamental  ngbta  aud  privileges 
of  West  New  Jersey,  Hkernn  stateci,  are  to  be  tbe  foundation  of  gov- 
emmeat,  not  alterable  by  the  lejpalaturc.  Among  these  fundamcntala 
were  the  following :  "  TiaH  no  man,  nor  number  of  men  upon  earth,  • 
hath  power  or  authority  to  rule  oyer  men's  consciences  in  religious  mat- 
ters ;"  '  that  no  person  shall  be  any  wn  vs  culled  in  ijuc^tion,  or  in  the 
least  punished,  or  either,  for  the  sake  of  hiBopi]uoD,jndgmeiit,futli,  w 
worehip  towards  Ood  in  matters  of  religion ;  that  there  shall  be  a  trial 
by  jury  in  civil  and  criminal  cases  ;  that  there  shall  be  a  general  as- 
sembly of  representatives  of  the  people,  who  shall  have  power  to 
provide  for  the  proper  admimstration  of  the  government ;  and  to  make 
laws,  so  "  that  the  same  he,  aa  near  as  may  be  conveniently,  agreea- 
ble to  the  primitive,  ancient,  and  fundamental  laws  of  England."  ^ 

5  117.  Whether  these  concessions  became  the  general  law  of  the 
province  seems  involved  in  some  obscurity.  There  were  many  difS- 
culties  and  contests  for  jurisdiction  between  the  governors  of  the  Duke 
of  York  and  the  proprietors  of  the  Jerseys ;  and  these  were  not  set- 
tled, until  after  the  Duke,  in  1680,*  finally  surrendered  all  right  to 
bo^  by  letters  patent  granted  to  the  respective  proprietors.*  In 
1681,  the  governor  of  the  proprietors  of  West  Jersey,  with  the  con- 
sent of  the  general  assembly,  m&de  a  frame  of  government  embracing 
some  of  the  fundamentals  in  the  former  concessions.^  There  was  to 
be  a  governor  and  council,  and  a  general  assembly  of  representa- 
tives of  the  people.  The  general  assembly  had  the  power  to  make 
laws,  to  levy  taxes,  and  to  appoint  ofiicerB.    Liberty  of  conscience 

1  Smilli's  New  Jenej,  61,  79,  80,  87 ;  1  Cholm.  Aon.  eiT. 

*  Smith's  New  Jersey,  80,  App.  521,  ftc. 
'  Smith'B  New  Jereej,  80,  App.  sai,  &c. 

*  Ctialmenaajs,  iu  1680,  p.  619.      fimitli  sayiin  1678,p.  111. 

*  Smith'i  New  Jeney,  110,  111 ;  1  Chalm.  Ann.  619,  626. 
«  Smidi'i  New  Imtj,  1S6. 
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was  allowed,  and  no  persona  rendered  incapa,ble  of  office  in  respect  of 
their  faith  and  worship.  West  Jersey  continued  to  be  governed  in 
this  manner  until  the  aorreader  of  the  proprietary  goTernment,  in 
1702.> 

§  118.  Carteret  died  in  1679,  and  being  sole  proprietor  of  East 
JerBfly,  by  his  will  he  ordered  it  to  be  sold  for  payment  of  his  debts  ; 
and  it  was  accordingly  sold  to  William  Penn  and  eleven  others,  who 
were  called  the  Twelve  Proprietors.  They  afterwards  toot  twelve 
more  into  the  proprietaryship ;  and  to  the  twenty-four  thus  formed, 
the  Duke  of  York,  in  March,  1682,  made  his  Uiird  and  last  grant  of 
East  Jersey .'  Very  serious  dissensions  soon  arose  between  the  two 
provinces  themselves,  as  well  as  between  them  and  New  York  ;  which 
banished  moderation  from  their  councils,  and  threatened  the  most 
serious  calamities.  A  quo  warranto  was  ordered  by  the  crown  in 
1686,  to  be  issued  agsunst  both  provinces.  East  Jersey  immediately 
offered  to  be  annexed  to  West  Jersey,  and  to  submit  to  a  governor 
appointed  by  the  crown.  Soon  afterwards  the  crown  ordered  the  Jer- 
seys to  be  annexed  to  New  England ;  and  the  proprietors  of  East 
Jersey  made  a  formal  surrender  of  its  patent,  praying  only  for  a  new 
grant,  securing  their  right  of  soil.  Before  this  request  could  be 
granted,  the  revolution  of  1688  took  place,  and  they  passed  under  the 
allegiance  of  a  new  sovereign,^ 

§  119.  From  this  period  both  of  the  provinces  were  in  a  great  state 
of  confusion,  and  distraction  ;  and  remained  so,  until  the  proprietors 
of  both  made  a  formal  surrender  of  all  their  powers  of  government, 
but  not  of  their  lands,  to  Queen  Anne,  in  April,  1702.  The  queen 
immediately  reunited  both  provinces  into  one  ;  and  by  commission  ap- 
pointed a  governor  over  it.  He  was  thereby  authorized  t«  govern 
with  the  assistance  of  a  council,  and  to  call  general  assemblies  of 
representatives  of  the  people  to  be  chosen  by  the  freeholders,  who 
were  required  to  take  the  oath  of  allegiance  and  supremacy,  and  the 
test  provided  by  the  acta  of  parliament.  The  general  assembly,  with 
the  consent  of  the  governor  and  council,  were  authorized  to  make 
laws  and  ordinances  for  the  welfare  of  the  people  "  not  repugnant, 
but,  as  near  as  may  be,  agreeable  unto  the  laws  and  statutes  of  this 


'  Smith's  New  Jersey,  154. 

*  Smith's  New  Jersey,  157 ;  1  Chalmers's  Annals,  6S0,  631 ;  Marshall's  Colon.  180. 

>  1  Chalin.  Ann  £21,633;  Smllh's  New  Jersey,  309,  !10, 211,  &c 
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our  kiogdom  of  Englaai ; "  wbitA  km  v««,  iMWWt  te  1m  MfcJMt 

to  the  approbatioa  or  dkwat  eS  tiw  otom.'    A> 

oonaent  of  the  coondl  «u  to  oeot  «CNiili  of  j 

judges  tmd  other  ofiicen ;  to  oollato  to  olnmbM  a 

to  commimcl  the  militoiy  fiwoe.    Xibartf -of  OBMcienw  VM  aSinnd  to 

all  persona  but  Pa[»Bta.  * 

Ij  iH.0.  From  tJiU  time  to  tlie  American  RcTolution  the  province 
iras  governed  without  any  charter  imder  rojal  commiasion^,  substan- 
tially ID  the  manner  pointed  out  in  the  first.  The  people  always 
BtrcDuously  contended  for  the  rights  and  privileges  guaranteed  to 
them  by  the  former  concessiona  ;  and  many  struggles  occurred  from 
time  to  time  between  tfaoir  representatives,  and  the  royal  governors 
on  this  Bubject.* 


I  Smith'*  New  Jentj,  220  lo  830,  Xi\  v>  Ml. 

*  Smitb'c  New  Jen«j,  eh.  14,  and  pttticnlarij  p.  H5,  Ac  p.  aSS,  te.  S75, 899, 304^ 

See  Arnold  v. ,  1  Haliud's  Hep.  1,  w  lo  the  righto  of  flio  proprietanea  in  Ha 
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CHAPTER  Xn. 


PENNSILVAKIA. 


§  121.  Penkstlvania  was  originally  settled  by  different  detach- 
ments  of  planters  under  various  authorities,  Dutch,  Swedes,  and  others, 
which  at  different  times  occupied  portions  of  land  on  South  or  Dela- 
ware Rirer.^  The  ascendency  was  finally  obtained  over  these  settle- 
ments by  the  governors  of  New  York,  acting  under  the  charter  of 
1664,  to  the  Duke  of  York.  Chalmers,  however,  does  not  scruple  to 
say,  that  "  it  is  a  singular  circumstance  in  the  history  of  this  [then] 
inconsiderable  colony,  that  it  seems  to  have  been  at  all  times  governed 
hy  usurpers,  because  their  titles  were  defective."^  It  continued  in  a 
feeble  state,  until  the  celebrated  WDliam  Penn,  in  March,  1681,  ob- 
tMned  a  patent  from  Charies  the  Second,  by  which  he  became  the 
proprietary  of  an  ample  territory,  which,  in  honor  of  his  father,  was 
called  Pennsylvania,  The  boundaries  described  in  the  charter  were 
on  the  East,  by  Delaware  River,  from  twelve  miles  distance  northwards 
of  New  Castle  town  to  the  43d  degree  of  north  latitude,  if  the  said 
river  doth  extend  so  far  northward ;  but  if  not,  then  by  said  river 
so  far  as  it  doth  extend ;  and  fi-om  the  head  of  the  river  the  eastern 
bounds  are  to  be  determined  by  a  meridian  line,  to  be  drawn  from  the 
head  of  said  river  unto  the  said  43d  degree  of  north  latitude.  The- 
said  lands  to  extend  westward  five  degrees  in  longitude,  to  be  com- 
puted from  the  said  eastern  bounds,  and  the  said  lands  to  be  bounded 
on  the  north  hy  the  beginning  of  the  43d  degree  of  north  latitude  ; 
and  on  the  south  by  a  circle  drawn  at  twelve  miles  distance  from  New 
Castle,  northward  and  westward,  to  the  beginning  of  the  40th  degree  of 
northern  latitude  ;  and  then  by  a  strcught  line  westward  to  the  limits 
of  the  longitude  above  mentioned.' 

^  122.  The  charter  constituted  Penn  the  true  and  absolute  proprie- 
tary of  the  territory  thus  described,  (saving  to  the  crown  the  sove- 


1  1  Cbtita.  Annals,  630  to  634;  Smith's  Nev  Torh,  [31]  49;  I  Frond.  Penn.  110, 

I,  lia,  113, 116,118, 119, 122;  2  Dong.  Summ.  297,  &o. 

■  1  Chalm.  Annals,  634, 635.  '  1  Frond.  Feim.  173. 
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reignty  of  the  country,  and  the  allegiance  of  the  proprietary  and  the 
inhabitants,)  to  be  holden  of  the  crown,  as  of  the  castle  of  Windsor, 
in  Berks,  in  free  and  common  socage,  and  not  in  capite^  or  by  knight 
service ;  and  erected  it  into  a  province  and  seignory  by  the  name  of 
Pennsylvania.  It  authorized  the  proprietary  and  his  heirs  and  succes- 
sors to  make  all  laws  for  raising  money  and  other  purposes,  with  tiie 
assent  of  the  freemen  of  the  country,  or  their  deputies  assembled  for 
the  purpose.^  But  "  the  same  laws  were  to  be  consonant  to  reason,  and 
not  repugnant  or  contrary,  but,  as  near  as  conveniently  may  be,  agree- 
able to  law  and  statutes  and  rights  of  this  our  kingdom  of  England,''  ^ 
The  laws  for  the  descent  and  enjoyment  of  lands,  and  succession  to 
goods,  and  of  felonies,  to  be  according  to  the  course  in  England,  until 
altered  by  the  assembly.  All  laws  were  to  be  sent  to  England  within 
five  years  after  the  making  of  them,  and,  if  disapproved  of  by  the 
crown  within  six  months,  to  become  null  and  void.®  It  also  authorized 
the  proprietary  to  appoint  judges  and  other  officers ;  to  pardon  and 
reprieve  criminals ;  to  establish  courts  of  justice,  with  a  right  of  appeal 
to  the  crown  from  all  judgments ;  to  create  cities  and  other  corpora* 
tions ;  to  erect  ports,  and  manors,  and  courts  baron  in  such  manors. 
Liberty  was  allowed  to  subjects  to  transport  themselves  and  their 
goods  to  the  province  ;  and  to  import  its  products  into  England ;  and 
to  export  them  from  thence  within  one  year,  the  inhabitants  observing 
the  acts  of  navigation,  and  all  other  laws  in  this  behalf  made.  It  was 
further  stipulated,  that  the  crown  should  levy  no  tax,  custom,  or  impo- 
sition upon  the  inhabitants  or  their  goods,  unless  by  the  consent  of  the 
proprietary  or  assembly,  "  or  by  act  of  parliament  in  England." 
Such  are  the  most  important  clauses  of  this  charter,  which  has  been 
deemed  one  of  the  best  drawn  of  the  colonial  charters,  and  which 
underwent  the  revision,  not  merely  of  the  law  officers  of  the  crown, 
but  of  the  then  Lord  Chief  Justice  (North)  of  England.*  It  has  been 
remarked,  as  a  singular  omission  in  this  charter,  that  there  is  no  pro- 
vision, that  the  inhabitants  and  their  children  shall  be  deemed  British 
subjects,  and  entitled  to  all  the  liberties  and  immunities  thereof,  such 
a  clause  being  found  m  every  other  charter.^  Chalmers^  has  observed, 


*  1  Proud.  Penn.  176;  Laws  of  Pennsyl.  Ed.  of  Franklin,  1742.  App. 

•  1  Proud.  Penn.  175,  176,  177.  '  1  Proud.  Penn.  177,  178. 
«  1  Chalm.  Annals,  636,  637. 

^  1  Graham's  Hist,  of  Colon  41,  note  \  1  Chalm.  Annals,  639,  658. 
^  1  Chalm.  Annals,  639,  658. 
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Hiat  the  clause  was  wholly  unnecessary,  as  the  allegiance  to  the  crown 
was  reserved ;  and  the  common  law  thence  inferred,  that  all  the  inbabit- 
ants  were  subjects,  and  of  course  were  entitled  to  all  the  privileges  of 
£nglislunen . 

4  123.  Penn  immediately  invited  emigration  to  his  province  by 
holding  out  concessions  of  a  very  liberal  nature  to  all  settlers ; '  and 
under  his  benign  and  enlightened  policy  a  foundation  was  early  Imd 
for  the  establishment  of  a  government  and  laws,  which  have  been 
jostly  celebrated  for  their  moderation,  wisdom,  and  protection  of  the 
rights  and  liberties  of  the  people.^  In  the  introduction  to  his  first 
&ame  of  government,  he  lays  down  this  proposition,  which  was  far  be- 
yond the  general  spirit  of  that  age,  that  "  any  government  is  free  to 
the  people  under  it,  whatever  be  the  frame,  where  the  laws  rule,  and 
the  people  are  a  party  to  those  laws ;  and  more  than  this  is  tyranny, 
oligarchy,  or  confusion."^  In  that  frame  of  government,  after  pro- 
viding for  the  organization  of  it  under  the  government  of  a  governor, 
council,  and  general  assembly,  chosen  by  the  people,  it  was  declared, 
that  all  persons  acknowledging  one  Almighty  God,  and  living  peace- 
ably, shall  be  in  no  ways  molested  for  their  religious  persuasion  or 
practice  in  matters  of  faith  or  worship,  or  compelled  to  frequent  or 
nuuntain  any  religious  worship,  place,  or  ministry.*  Provisions  were 
also  made,  securing  the  right  of  trial  by  jury,  and  the  right  to  dispose 
of  property  by  will,  attested  by  two  witnesses ;  making  lands  in  cer- 
tain cases  liable  to  the  payment  of  debts ;  giving  to  seven  years' 
quiet  possession  the  efficacy  of  an  unquestionable  title  ;  requiring 
the  registry  of  grants  and  conveyances ;  and  declaring,  that  no  taxes 
should  be  levied  but  by  a  law  for  that  purpose  made.^  Among 
other  things  truly  honorable  to  the  memory  of  this  great  man,  is  the 
tender  regard  and  solicitude  which  on  all  occasions  he  manifested  for 
the  rights  of  the  Indians,  and  the  duties  of  the  settlers  towards  tliem. 
They  are  exhibited  in  bis  original  plan  of  concessions,  as  well  as  in 
various  other  public  documents,  and  were  exemplified  in  his  subsequent 
conduct.^     In  August,  1682,  in  order  f«  secure  his  title  against  ad- 


'  1  Proud.  Ponn.  192  ;  2  Proud.  Penn.  App,  1 ;  2  Dong.  Sumra.  300,  301. 
»  I  Chalm.  Annuls,  63?,  642  ;  Slurnh.  Colon,  ch.  6,  p.  182,  163. 
J  1  Prond.  Penn.  1D7,  19S;  2  Proud.  Penn.  App.  7. 

•  1  Prond.  Ptnn.  200;  2  Proud.  Penn.  App.  19. 

*  2  Prond.  Poiin.  App.  15,  20;  1  Ctialm.  Annats,  Ml,  642. 

■  1  Chalmers's  Annala,  G44  ;  1  Proud.  Penn.  194,  195,  212,  434;  S  Proud.  App.  4. 


Terse  claims,  he  procured  s  patoit  6on  tta  D«ke  of  Tedk,  i 
all  his  title  derired  nndw  ulj  of  1m  patento  fiaw  tfw  enm.*' 

^  124.  It  was  soon  fband,  tibftt  ths  aapaii  fraa*  of  gBTOHMii^ 
drawn  np  before  an;  aettlenients  were  made,  ms  ill«daptad  to  Iha 
state  of  things  in  an  infisit  eoloaj.  AoeonUa^  H  ms  lud  aiiiiii, 
and  a  new  frame  of  gorenrntent  was,  witii  tite  4MMVik  of  thageoenl  : 
assembly,  esUbliahed  in  1683.>  In  1692,  Pemi  waa  deprrnd  <tf  tka  ^ 
goyemment  of  Pennsjlraiua  1^  William  and  Mary ;  bat  it  waa  agiia  , ' 
restored  to  him  in  the  aaeeeeAng  jvar.'  A  tiurd  &ams  of  gonia> 
meat  was  established  in  1696>  TUs  again  waa  aorrendared,  and  i 
new  final  charter  of  gorenment  waa,  in  Ootober,  1701,  willi  flia  mb- 
sent  of  the  general  assembly,  estal^ahed,  onder  mhafok  Aa  ptoiinea 
continued  to  be  governed  down  to  &b  period  of  &a  AmenMn  Berofab- 
lion.  It  provided  for  foil  Q>ert7  of  oonscienoe  and  mmiap ;  atA  te 
the  right  of  all  persons,  profesdng  to  believe  in  Jeans  Ohxist,  to  tarn 
the  government  in  any  capacity.'  An  annual  asaemblj  waa  to  be 
chosen  of  delegates  from  each  county,  and  to  have  the  usual  le^^skr 
iive  anthority  of  other  colonial  aBsemblies,  and  also  power  to  nonunate 
certain  persons  for  office  to  the  governor.  The  laws  were  to  be  sob- 
ject  to  the  approbation  of  the  governor,  who  had  a  council  of  state 
to  as^t  him  in  the  government.'  Fronsion  was  made  in  the  same 
charter,  that  if  the  representatives  of  the  province,  and  territories 
(meaning  by  territories  the  three  counties  of  Delaware)  should  not 
agree  to  join  together  in  legislation,  they  should  be  represented  in  dis- 
tinct assemblies.^ 

^  125.  In  the  le^lation  of  Pennsylvania,  early  provi^on  was  made 
(in  1683)  for  the  descent  and  distribution  of  intestate  estates,  by 
which  they  were  to  be  divided  among  all  the  children,  the  eldest  son 
having  a  double  share  ;  and  this  provision  was  never  afterwards 
departed  from.^    Kotwithstanding  the  liberty  of  conscience  recognized 


'  I  Proad.  Peon.  200. 

■  (  Prond.  Penn.  239 ;  2  Proud.  Penn.  App.  21 ;  2  Dong.  Samm.  302. 
>  1  Proud.  Penn.  377,  403. 

•  1  Proad.  Penn.  415;  2  Proud.  Penn.  App.  30;  Marshall,  Colon,  cb.  6,  p.  1S3. 

•  I  Proud.  Penn.  443  to  4S0-,  3  DoDg.  Snmm.  303. 

•  1  Prond.  Peon.  450. 

'>  1  Prond.  Penn.  4S4, 455 ;  I  Holmes's  AniiaU,  485. 

■  Lawiof  Fena.,Ed.of  FraDklin,1742,  App.  5;  Id.  p.  60;  I  Chalm.  Annak,  649. 
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in  the  charters,  the  le^slature  seems  to  have  felt  itself  at  liberty  to 
namnr  down  its  protection  to  penona,  frho  believed  in  the  Trinity,  and 
in  the  divine  inspiration  of  the  Scriptnres.' 


'  Lam  of  Fennsylvania,  Ed.  of  FnuUin,  1742,  p.  4,  [1709.] 
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§  126.  After  Penn  Lad  become  proprietary  of  PennaylvanU,  a 
purchased  of  the  Dulce  of  York,  in  1GS2,  all  his  right  and  interest  in 
the  territory,  afterwards  called  the  Three  Lower  Counties  of  Dela- 
ware, extending  from  Hie  south  boundary  of  the  province,  and  situ- 
ated on  the  western  aide  of  the  river  and  bay  of  Delaware  to  Cape 
Ilenlopen,  beyond  or  south  of  Lewistowu ;  and  the  three  counlies 
took  the  names  of  New  Cafitle,  Kent,  and  Sussex.'  At  this  time  they 
were  mhabited  principally  by  Dutch  and  Swedes ;  and  seem  to  have 
constituted  an  appendage  to  the  government  of  New  Tork.^  The  first 
settlement  by  tLe  Swedes  seems  to  have  been  earlier  than  1638 ;  ^ 
and  no  permanent  setQementa  were  attempted  by  the  Dutch  until  a 
later  period  (1651.)* 

^  127.  In  the  same  year,  with  the  consent  of  the  people,  an  act  of 
union  with  the  province  of  Pennsylvania  was  passed,  and  an  act  of 
settlement  of  the  frame  of  government  in  a  general  assembly,  com- 
posed of  deputies  &om  the  counties  of  Delaware  and  Pennsylvania.' 
■  By  this  act  the  three  counties  were,  under  the  name  of  the  territories, 
annexed  to  the  province  ;  and  were  to  be  represented  in  the  general 
assembly,  governed  by  the  same  laws ;  and  to  enjoy  the  same  privi- 
leges as  the  inhabitants  of  Pennsylvania.^  Difficulties  soon  afterwards 
arose  between  the  deputies  of  the  province, and  those  of  the  territo- 
ries ;  and  afUr  various  subordinate  arrangements,  a  final  separation 
took  place  between  them,  with  the  consent  of  the  proprietary,  in  1703. 


<  1  Proud.  Penn.  aol,  202;  I  CbtUm.  Aoiuik,  643 ;  2  Dong.  Snmm.  39T,&c. 

*  ICholm.  AdimIs,  631,  63!,  633,  634,  643;  I   Holmea's  Annats,  £95,  404  ;  1  Pitk. 
Hist.  24,  S6,  37;  2  Doag.  Snimn.  2SI.    Seel  Chnlm.  Aiuiab,57l,  572,  630,  6S1. 

>  Id.  631. 

*  Id.  632,  633,  634. 

*  1  Proad.  Penn.  20«  ;  I  Holmea'a  Annslt,  404 ;  1  Chalm.  Annak,  64S,  646. 

*  1  Cbalm.  Amiftla,  646 ;  1  DalL  Penn.  Idwi,  App.  24,  S6 ;  2  CoMen'a  FJve  Katioiu, 
App. 
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From  that  period  down  to  the  American  Revolution,  the  territories 
were  governed  by  a  separate  legislature  of  their  own,  pursuant  to  the 
Cbertf  reserved  to  them  bj  a  clause  in  the  ori^nal  charter  or  &ame  of 
goTemment.^ 


■  I  Frond.  FeDn.  358,  451 ;  1  Holmes'a  Anoab,  404,  note;  2  Dong.  Summ,  297,  S 
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CHAPTER  XIV. 

SOBTH  AITD   SOUTH  OABOLDTA. 

5  128.  Wb  next  come  to  tha  ootwleration  of  the  history  of  the 
political  orgamzation  of,  the  Gan^inu.  That'  level  region,  which 
stretches  from  the  36th  degree  of  north  latitod-o  to  Cape  Florida, 
afforded  an  ample  tlieatre  for  the  earlj  etmg^es  of  the  three  great 
European  powers,  Spun,  France,  sod  Englandt  to  maintain  or  ac({iijre 
an  exclusive  Boyerei^ty.  Tarioos  setQemeiits  were  made  under  the 
auspices  of  each  of  the  rival  powers,  «id  a  common  fate  soemud  for  a 
while  to  attend  them  all.'  In  March,  1662,  [April,  1663,]  CharieB 
the  Second  made  a  grant  to  Lord  Clarendon  and  others  of  the  terri- 
tory lying  on  the  Atlantic  Ocean,  and  extending  from  the  north  end  of 
the  island,  called  Hope  Island,  in  the  South  Virginian  Seas,  and  within 
36  degrees  of  north  latitude  ;  and  to  the  west  as  far  as  the  South 
Seas ;  and  so  respectively  as  far  as  the  river  Mathias  upon  the  coast 
of  Florida,  and  within  31  degrees  of  north  latitude  ;  and  so  west  ja  a 
direct  line  to  the  South  Seas  ;  and  erected  it  into  a  province,  by  the 
name  of  Carolina,  to  be  holden  as  of  the  manor  of  East  Greenwich 
in  Kent,  in  free  and  common  socage,  and  not  in  capite,  or  by  knight 
service,  subject  immediately  to  the  crown,  as  a  dependency,  forever.' 

!j  129,  The  grantees  were  created  absolute  lords  proprietaries, 
saving  the  faith,  allegiance,  and  supreme  dominion  of  the  crown  ;  and 
invested  with  as  ample  rights  and  jurisdictions,  as  the  Bishop  of  Dur- 
ham possessed  in  bis  palatine  diocese.  The  charter  seems  to  have 
been  copied  from  that  of  Maryland,  and  resembles  it  in  many  of  its 
provisions.  It  authorized  the  proprietaries  to  enact  laws  with  the  asL 
sent  of  the  freemen  of  the  colony,  or  their  delegates  ;  to  erect  conrts 
of  judicature  ;  to  appoint  civil  officers ;  to  grant  titles  of  honor ;  to 
erect  forts ;   to  make  war,  and  in  cases  of  neces»ty  to  exercise  mar- 


■  1  Chalmers's  Anniila,  513,  514,  515. 

'  1  Chnlm.  Anunla,  519;  I  BoIinct'B  Annala,  SST,  328;  Msnh.  Colon,  ch,  S,  p.  15!) 
1  WitlitUDMra'«  North  Carol  S7,  230;  Carolina  Charten,  London,  41o. 
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tial  law ;  to  bnild  harbors  ;  to  make  ports ;  to  erect  manors ;  and 
to  enjoy  customs  and  sabsidies  imposed  with  the  consent  of  the  free- 
men.' And  it  further  antbonzed  the  proprietaries  to  grant  indul- 
gences and  cUspensatdons  in  religious  affairs,  so  that  persons  might  not  be 
molested  for  diSercncee  in  speculative  opinion  with  respect  to  reli^on, 
avowedly  for  the  purpose  of  tolerating  non-conformity  to  the  Church 
of  England.'  It  further  required,  that  all  laws  should  "  he  conso- 
nant to  reason,  and  as  near  as  may  bo  conveniently,  agreeable  to  the 
laws  and  customs  of  this  our  kingdom  of  England."  *  And  it  de- 
clared, that  the  inhabitants  and  their  children,  bom  in  the  province, 
should  be  Henizens  of  England,  and  entitled  to  all  the  privileges  and 
immunities  of  British  bom  subjects. 

^  130.  The  proprietaries  immediately  took  measures  for  the  settle- 
ment of  &e  pronnce,  and  at  the  desire  of  the  New  England  settlers 
within  it,  (whose  disposition  to  emigration  is  with  Chalmers  a  constant 
theme  of  reproach,)  published  proposals,  forming  a  basis  of  govern- 
ment.* It  was  declared,  that  there  should  be  a  governor  chosen  by 
the.  proprietaries  from  thirteen  persons  named  by  the  colonists  ;  and 
a  genera!  assembly,  composed  of  the  governor,  council,  and  repre- 
sentatives of  the  people,  who  should  have  authority  to  make  laws  not 
contrary  to  those  of  England,  which  should  remain  in  force  until  dis- 
approved of  by  the  proprietaries.^  Perfect  freedom  of  religion  was 
also  promised ;  and  a  hundred  acres  of  land  ofibred,  at  a  halfpenny 
an  acre,  to  every  settler  within  five  years. 

§  131.  In  1665,  the  proprietaries  obtained  from  Charles  the  Second 
a  second  charter,  with  an  enlargement  of  boundaries.  It  recited  the 
grant  of  the  former  charter,  and  declared  the  limits  to  extend  north 
and  eastward  as  far  as  the  north  end  of  Currituck  River  or  Inlet,  upon 
a  str^ght  westerly  line  to  Wyonoak  Creek,  which  lies  within  or  about 
36  degrees  30  minutes  of  north  latitude ;  and  so  west  in  a  direct  line 
as  far  as  the  South  Seas ;  and  south  and  westi^'ard  as  far  as  the  degrees 
of  29  inclusive  of  northern  latitude,  and  so  west  in  a  direct  line  as 


'  1  Holmes's  Annals,  3S7,  328.  Tbi*  churlor,  and  the  Becoud  charter,  and  the  fuuda- 
menial  constitution  a  made  hj  the  Proprietaries,  is  to  be  fonnd  in  a  small  qnarto  printed 
in  London  without  date,  which  is  in  Uiu-vnrd  College  Libraiy. 

•  I  Holmes's  Annuls,  328  ;  1  Hewatl's  South  Car.  42  to  47. 
3  Carolina  Charter,  410.  London. 

*  1  Chalni.  Annals,  M5. 

'  1  Cbalm.  Annals,  51E,  553 ;  Marsh.  Colon,  ch.  6,  p.  ISa. 
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far  as  the  Soath  Seas.^  It  then  proceeded  to  constitute  the  proprieta- 
ries absolute  owners  and  lords  of  the  province,  saving  the  &ith,  alle- 
giance, and  sovereign  dominion  of  the  crown,  to  hold  the  same  as  of 
the  manor  of  East  Greenwich  in  Kent,  in  free  and  common  socage, 
and  not  in  capita,  or  by  kmght  service ;  and  to  possess  in  the  same  all 
the  royalties,  jurisdictions,  and  privileges  of  the  Bishop  of  Durham  in 
his  diocese.  It  also  gave  them  power  to  make  laws,  with  the  assent 
of  the  freemen  of  the  province,  or  their  delegates,  provided  such  laws 
were  consonant  with  reason,  and,  as  near  as  conveniently,  may  be 
agreeable  to  the  laws  and  customs  of  the  realm  of  England.^  It  also 
provided,  that  the  inhabitants  and  their  children  should  be  denizens 
and  lieges  of  the  kingdom  of  England,  and  reputed  and  held  as  the 
liege  people  bom  within  the  kingdom ;  and  might  inherit  and  purchase 
lands,  and  sell  and  bequeath  the  same ;  and  should  possess  all  the 
privileges  and  immunities  of  natural  bom  subjects  within  the  realm. 
Many  other  provisions  were  added,  in  substance  like  those  in  the  for- 
mer charter.^  •  Several  detached  settlements  were  made  in  Carolina, 
which  were  at  first  placed  imder  distinct  temporary  governments ; 
one  was  in  Albemarle ;  another  to  the  south  of  Cape  Fear.*  Thus 
various  independent  and  separate  colonies  were  established,  each  of 
which  had  its  own  assembly,  its  own  customs,  and  its  own  laws ;  a 
policy,  which  the  proprietaries  had  afterwards  occasion  to  regret,  from 
its  tendency  to  enfeeble  and  distract  the  province.^ 

§  132.  In  the  year  1669,  the  proprietaries,  dissatisfied  with  the 
systems  already  established  within  the  province,  signed  a  fundamental 
constitution  for  the  government  thereof,  the  object  of  which  is  de- 
clared to  be,  "  that  we  may  establish  a  government  agreeable  to  the 
monarchy,  of  which  Carolina  is  a  part,  that  we  may  avoid  making  too 
numerous  a  democracy."  ^  This  constitution  was  di^awn  up  by  the 
celebrated  John  Locke  ;  and  his  memory  has  been  often  reproached 


1  1  Chalm.  Annals,  521 ;  1  Williams's  N.  Car.  230,  231 ;  1   Holmes's  Annals,  340; 
Carolina  Charters,  4to.  London. 
«  1  WUliams's  N.  Car.  230, 237. 

3  I  Holmes's  Annals,  340;  1  Chalm.  Annals,  521,  522;  1  Williams's  N.  Car.  230  to 
254 ;  IredeU's  Laws  of  N.  Car.  Charter,  p.  1  to  7. 

4  1  Chalm.  Annals,  519,  520,  524,  525;  1  Williams's  N.  Car.  88,  91,  92,  93,  96,  97, 
103,  114. 

*  1  Chalm.  Annals,  521. 

'  I  Chalm.  Annals,  526,  527;  1  Holmes's  Annals,  350,  351,  and  note;  Carolina  Char- 
ters, 4to.  Loudon,  p.  33. 
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with  the  illiberal  character  of  some  of  Hie  articles,  the  oppressive  ser- 
Titade  of  others,  and  the  general  disregard  of  some  of  those  maxims 
of  reli^ons  and  political  liberty,  for  which  he  has  in  his  treatises  of 
goremment  and  other  writings  contended  with  so  much  ability  and 
success.  Frobablj  there  were  many  circumstances  attending  this 
transaction,  which  are  now  unknown,  and  which  might  well  have  mo- 
derated the  severity  of  the  reproach,  and  furnished,  if  not  a  justificsr 
Hon,  at  least  some  apology  for  this  extraordinary  instance  of  unwise 
and  visionary  legislation. 

§  133.  It  provided,  that  the  oldest  proprietary  should  he  the  pala- 
tine, and  the  next  oldest  should  succeed  him.  Each  of  the  proprietv 
lies  was  to  hold  a  high  office.  The  rules  of  precedency  were  most 
exactly  established.  Two  orders  of  hereditary  nobility  were  insti- 
toted,  with  suitable  estates,  which  were  to  descend  with  the  dignity. 
The  provincial  legislature,  digiufied  with  the  name  of  parliament,  was 
to  be  biennial,  and  to  consist  of  the  proprietaries  or  their  deputies,  of 
the  nobility,  and  of  representatives  of  the  freeholders  chosen  in  dis- 
tricts. They  were  all  to  meet  in  one  apartment,  (like  the  ancient 
Scottish  parliament,)  and  enjoy  an  equal  vote.  No  business,  however, 
was  to  be  proposed,  until  it  had  been  debated  in  the  grand  council, 
(wHeh  was  to  consist  of  the  proprietaries  and  forty-two  counsellors,) 
whose  duty  it  was  to  prepare  bills.  No  act  was  of  force  longer  than 
until  the  next  biennial  meeting  of  the  parliament,  unless  ratified  by 
the  palatine  and  a  quorum  of  the  proprietaries.  All  the  laws  were  to 
become  void  at  the  end  of  a  century,  without  any  formal  repeal.  The 
Church  of  England  (which  was  declared  to  be  the  only  true  and  ortho- 
dox religion)  was  alone  to  be  allowed  a  public  maintenance  by  parha- 
ment.  But  every  congregation  might  tax  its  own  members  for  the 
support  of  its  own  minister.  Every  man  of  seventeen  years  of  age 
was  to  declare  himself  of  some  church  or  religious  profession,  and  to 
be  recorded  as  such ;  9therwi3e  he  was  not  to  have  any  benefit  of  the 
laws.  And  no  man  was  to  he  permitted  to  be  a  freeman  of  Carolina, 
or  have  any  estate  or  habitation,  who  did  not  acknowledge  a  God,  and 
that  God  is  to  be  publicly  worshipped.  In  other  respects  there  was  a 
guaranty  of  religious  freedom.'    There  was  to  be  a  public  registry  of  all 


>  1  ncwatt's  South  Cnr.42  to  47,321,  &c.;  Carolina  Chiirttra,4to.  Loudon,  p.  33,  &c.i 
I  Chalm.  Annals,  526;  1  Holmes's  Annals.  350,  351  ;  1  'Willjams's  N.  Car.  104  to  111  i 
MaTsli-Calon.ch.  5,  p.  151,  155;  1  Bamsay's  Sonth  Car.  31 ,  32. 
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de«d8  and  conveyancea  of  laiul8,'«Dd  of  nnnhigN  lad  hatha,    SvM^ 
freem&Q  tna  to  have  "  ^Molate  power  and  «atiioritf  ovw  hta  atgii 

slaves,  of  what  opinion  or  reU^on  soem."  No  <Ml  a 
was  to  be  tried  but  by  a  juiy  of  th»  peen.f^  tiM  pHfy ;  1 
diet  of  a  majority  was  t»ik&ig.  Witii  «  view  to  preveot  q 
litigation,  it  was  {with  a  umpliraty,  i^cii  at  tiuB  tbM  BM^  MmMb  a 
smile)  provided,  that  "  it  AtH  be  ft  base  and  vile  ttoog  to  {daaA  ftr 
money  or  rewud ; "  aad  that  "  nnee  msttipGmfy  »t  imillimtl.  M  wB 
as  of  laws,  have  great  inconTomences,  and  bmtb  tmi^to  timeut  aii 
perplex,  all  manner  of  flotmnents  aodezpeatiMiaoiiiByjaKt'ef'tiwM 
fnndamental  constitntioDB,  or  on  any  part  rf  tbe  oobudob,  m  itaMl 
law  of  Carolina,  are  abstiutely  pn^rib^ed."  * 

^  134.  Such  was  the  nibetanee  of  tJus  edobrated  auiirti>atillh  it ' 
is  easy  to  perceive,  that  it  waa  01  adiqited  to  tite  fee&ga,  tta  atlij. 
and  the  opimons  of  the  cfdomata.  The  introdnctiai  of  it,  tturaflbn^ 
waa  resisted  by  the  people,  as  much  as  it  could  be ;  aad  indeed,  in 
some  respects  it  was  found  impracticable.^  Public  dissatis&ction  daily 
increased ;  and  afler  a  few  years'  experience  of  its  ill  arrangemeDta, 
and  its  nuschieTOus  tendency,  the  proprietaries,  upon  the  application 
of  the  people,  (in  1693,)  abrogated  the  constitution,  and  restored  tiie 
ancient  form  of  government.  Thus  perished  the  labors  of  Mr.  Locke ; 
and  thus  perished  a  system,  under  the  administration  of  which,  it  has 
been  remarked,  the  Carolinians  bad  not  known  one  day  of  real  enjoy- 
ment, and  that  introduced  evils  and  disorders,  which  ended  only  with 
the  dissoiution  of  the  proprietary  government.*  Perhaps  in  the  annals 
of  the  world  there  is  not  to  be  found  a  more  wholesome  lesson  of  the 
utt«r  folly  of  all  efforts  to  establish  forms  of  governments  upon  mere 
theory ;  and  of  the  dangers  of  legislation  without  consulting  the  habits, 
manners,  feelings,  and  opinions  of  the  people,  upon  which  they  are  to 
operate. 

§  135.  After  James  the  Second  came  to  the  throne,  the  same  gene- 
ral course  was  adopted  of  filing  a  gw)  learranto  against  the  proprieta- 
ries, as  had  been  successful  in  respect  to  other  colonies.  The  propri- 
etaries, with  a  view  to  elude  the  storm,  prudently  offered  to  surrender 

'  CoroUnaCliBrtew,  4W.  p- 45,  (TO, p.  47.  ^80;  1  Hewatt'gSonlh  Car. 321, ic. 
<  1  Bonuay's  South  Car.  39, 43,  SS ;  1  Hewutt's  South  Car.  4S ;  1  Chalmen'e  Atmal;, 
S2T,  Sas,  9S9,530,  532,550;  Mwsb.  Colon,  ch.  5, 156, 157, 159  {  I  WilUoini's  N.  Car. 

123, 143. 

'  1  Chalmers'i  AhhaIi,  5S3. 
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Uieir  charter,  and  thereby  g^ned  time.^  Before  an;  thbg  definitive 
took  place,  the  revolution  of  1688  occurred,  which  put  an  end  to  the 
hostile  proceedings.  In  April,  1698,  the  proprietaries  made  another 
system  of  fundamental  constitutions,  which  embraced  many  of  those 
propounded  in  the  first,  and  indeed,  was  manifestly  a  mere  amendment 
of  them. 

^  136.  These  constitutions  (for  experience  does  not  seem  to  have 
imparted  more  wisdom  to  the  proprietaries  on  tins  subject)  conbuned 
&e  most  objectionable  features  of  the  system  of  government,  and 
hereditary  nobility  of  the  former  constitutions,  and  shared  a  common 
fate.  They  were  never  generally  assented  to  by  the  people  of  the 
colony,  or  by  their  representatives,  as  a  body  of  fundamental  laws. 
Hewatt  says,^  that  none  of  these  systems  ever  obttuned  "  the  force  of 
fundamental  and  unalterable  laws  in  the  colony.  AVhat  regulations 
the  people  found  applicable,  they  adopted  at  the  request  of  their  gov- 
ernors ;  but  observed  these  on  account  of  their  own  propriety  and 
necessity,  rather  than  as  a  system  of  laws  imposed  on  them  by  British 
legislatore."  ^ 

§  137.  There  was  at  this  period  a  space  of  three  hundred  miles 
between  the  southern  and  northern  settlements  of  Carohna;*  and 
though  the  whole  province  was  owned  by  the  same  proprietaries,  the 
legislation  of  the  two  great  settlements  had  been  hitherto  conducted  by 
separate  and  distinct  assemblies,  sometimes  under  the  same  governor, 
and  sometimes  under  different  governors.  The  legislatures  continued  to 
remain  distinct  down  to  the  period,  when  a  final  surrender  of  the  pro- 
prietary charter  was  made  to  the  crown  in  1729,^  The  respective 
territories  were  designated  by  the  name  of  North  Carolina  and  South 
Carolina,  and  the  laws  of  each  obtained  a  like  appellation.  Cape 
Fear  seems  to  have  been  commonly  deemed,  in  the  commissions  of  the 
governor,  the  boundary  between  the  two  colonies.^ 


1   1  ChttlmcrB's  Annuls,  DJ9;  1  Holmes's  Anoal?,  416. 

*  1  Ilewau's  Soutb  Cnrol,  45. 

>  Dr.  Kiunsav  treats  these  suecessjvc  const ilutions  os  of  no  Buthorily  ivhntsoerer  in 
the  proTince,  ns  it  low  or  r^to  of  govommtnt.  Unl  in  a  lesnl  point  of  view  the  proposi- 
tion is  open  to  mneh  doubt.    2  Itiunsay's  South  Carol.  121  to  124. 

.  1  Williams's  N.  Cur.  155. 

'  Marsh.  Colon,  ch.  a,  p.  246,247;  1  Hcwatt's  Soutli  Carol.  212,318. 

•  1  Wiiiiams's  N.  Cur.  161,  162;  1  Ratiwaj's  South  Carol.  56,  &c.8i?,  95;  1  Henntt's 
Sonth  Carol.  212,313;  I  Habnes'a  Annalu,  523, 525 ;  Morsb.  Colon,  ch.  9,  p.  246. 
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§  138.  By  the  aorrendn-  of  th«  obftrtorj  tiM  irlioh  gflremiaeut  «f 
the  territoiy  was  yestei  in  tbe  onnm ;  (it  had  been  in  fket  ezetOMl 
b;  the  crown  ever  since  Uie  oTerthiowof  Ha  fxopnoiaij  gorenmMH 
in  1720 ;)  and  henceforward  it  became  a  rojal  {Mtmaoe ;  and  «H^ 
goTemed  b;  conunisnon  under  a  form  of  goTsmment  nbrtaatip&f 
like  that  established  in  iba  other  rojral  pronDoeB.*  Tins  chasge  ef 
government  waa  verj  acceptable  to  tiie  peqile,  and  gare  a  new  impdae 
to  their  industry  and  enterprise.  At  a  Htde  later  period  [1T82],  ftr 
tJie  conrenience  of  the  isbaUtaDts,  Uie  proviooe  wm  £nded ;  asd  te 
divisions  were  ^tangiuBhed  by  ttie  naowa  of  K<ntii  Oan&na  and  8(mII| 
Carolina.' 

§  139.  The  form  of  gorerunent  ooofeired  on  Carolina,  when  it 
became  a  royal  province,  was  in  mbatamse  this.  It  consisted  of  a 
governor  and  coimcil  appcunted  by  Hie  crown,  and  an  assembly  chosen 
by  the  people,  and  tiieee  three  braoohes  oonstitated  the  legislature. 
The  Governor  convened,  prorogned,  and  dissolved  the  legislature,  and 
had  a  negative  npon  the  laws,  and  exercised  the  executive  authority.' 
He  possessed  also  the  powers  of  the  court  of  chancery,  of  the  admi- 
T^ty,  of  supreme  ordinary,  and  of  appointmg  ma^strates  and  militia 
officers.  All  laws  were  subject  to  the  royal  approbation  or  dissent ; 
but  were  in  the  mean  time  in  full  force. 

^  140.  On  examimug  the  statutes  of  South  Carolina,  a  close  adher- 
ence to  the  general  policy  of  the  English  laws  is  apparent.  As  early 
as  the  year  1712,  a  large  body  of  the  English  statutes  was,  by  express 
le^lation,  adopted  as  part  of  its  own  code  ;  and  all  Engliah  statutes 
respecliDg  allegiance,  all  the  test  and  supremacy  acta,  and  all  acts 
declaring  the  rights  and  UberBes  of  the  subjects,  or  securing  the  same, 
were  also  declared  to  be  in  force  m  the  province.  All  and  every  part 
of  the  common  law,  not  altered  by  these  acts,  or  inconsistent  with  the 
constitutions,  customs,  and  laws  of  the  province,  waa  also  adopted  as 
part  of  its  jurisprudence.  An  exception  was  made  of  ancient  abolished 
tenures,  and  of  ecclesiastical  matters  inconsistent  with  the  then  church 
establishment  in  the  province.  There  was  also  a  saving  of  the  liberty 
of  conscience,  which  was  allowed  to  be  enjoyed  by  the  charter  from 
the  crown,  and  the  laws  of  the  province.*     This  liberty  of  conscience 

>  Mush.  Colon,  cb.  9,  p.  347. 

I  Marsh.  Colon,  ch.  9,  p.  217  ;  I  Holmes's  Annals,  5U. 

1  a  Hewatt'a  Soath  Car.  cb.  7,  p.  1,  et  seq. ;  I  Ramaaj's  Soath  Cor.  ch.  4,  p.  95. 

*  GrimWa  Sonth  Carolina  Laws,  (1712,)  p.  81,  98,  99,  100. 
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did  not  amouDt  to  a  right  to  deny  the  Trinity.'  The  Church  of  Eng- 
land had  been  previously  eatablisbed  in  the  province  [in  1704]  and  all 
members  of  the  assembly  were  required  to  be  of  that  persuasion.^ 
Fortunately,  Queen  Anne  annulled  these  obnoxious  lavs  ;  and  though 
the  Church  of  England  was  established,  dissenters  obtained  a  tolera-, 
tioD,  and  the  law  respecting  the  reli^oua  qualification  of  assembly- 
men, was  shortly  afterwards  repealed. 

§  141.  Tbe  laws  of  descents  of  intestate  real  estates,  of  wills,  and  of 
uses,  existing  in  England,  aeem  to  have  acquired  a  permanent  founda- 
tion in  the  colony,  and  remaned  undisturbed,  until  after  the  period  of 
the  American  Revolution.^  As  in  tbe  other  colonies,  the  registration 
of  conveyances  of  lands  was  early  provided  for,  in  order  to  suppress 
fraudulent  grants. 

§  142.  In  respect  to  l!^orth  Carolina,  there  was  an  early  declaration 
of  the  legislature  [1715]  conformably  to  tbe  charter,  that  the  common 
law  was,  and  should  be  in  force  in  tbe  colony.  All  statute  laws  for 
maintaining  the  royal  prerogative  and  succession  to  the  crown ;  and  all 
Buch  laws  made  for  tbe  establishment  of  the  church,  and  laws  made 
for  the  indulgence  to  protestant  dissenters ;  and  all  laws  providing  for 
the  privileges  of  the  people,  and  security  of  trade  ;  and  all  laws  for 
the  limitation  of  actions  and  for  preventing  vcxatioua  suits,  and  for 
preventing  immorality  and  fraud,  and  confirming  inheritances  and  titles 
of  land,  were  declared  to  be  in  force  in  tbe  province,*  The  policy 
thus  avowed  was  not  departed  from  down  to  the  period  of  the  Ameri- 
can Revolution ;  and  the  laws  of  descents  and  the  registration  of  con- 
veyances in  both  tbe  Carolinas  were  a  sAent  result  of  their  common 
orig^  and  government. 


's  South  Carol- 166  lo  177. 
>  2  Ramsay's  South  Car,  130,    Thodcscentof  cstiites  was  not  filtered  untU  179 
*  Iredell's  North  Cor.Liiws,  1715,  p.  18,  19, 
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CHAPTER  XV. 


§  t-l-<.  Tn  tlio  snmc  year,  in  vhich  CaroUos  vas  divided  {17S2],  a 
(■n.jot't  was  formed  for  the  sctUementof  a  colony  npon  tbe  unoccui«ed 
Ii'rrilory  Ih'iwoon  the  riven  Sarannah  and  Altunaha.^  The  object  of 
till'  I'liiiiH'ttirs  was  to  strengthen  the  [«>Tince  of  Carolina,  to  provide  a 
itiniiitcuaiifi'  for  tho  snRcring  poor  of  the  mother  country,  and  to  open 
nil  list  liini  fur  tho  iwtsecutcd  protcBtants  in  Enrope ;  and  in  comnum 
villi  111!  till'  otlior  colotues  to  attempt  the  convereion  and  dvilization  of 
tin'  ii;iiivi'H.'^    I'lHHi  application,  George  the  Second  granted  a  charter 

I"" '>"ii';iii_v,(iH>ii3istingof  LordPercival  and  titentv  others,  among 

wliiiin  nils  ili.v  (■.■lolirated  Oglethorpe,)  and  incorporated  them  by  the 
iiniiii'  iif  ilii>  'i'rustoos  for  establishing  the  Colony  of  Georgia  in  Ame^ 
ii'ti.'  'i'lic  cliartLT  conferred  the  usual  powers  of  coqiorations  in  Eng- 
liiml,  mill  aullmmcd  the  trustees  to  hold  any  territories,  jurisdictions, 
Ai',  ill  Aiiii'rica  for  the  better  settling  of  a  colony  there.  The  aShirs 
■il'  111!'  i'iir(ionition  were  to  be  managed  by  the  corporation,  and  by  a 
I'.iiiimini  oiiuncii  of  fifteen  persons  in  the  firat  place,  nominated  by  the 
>'i'"H  II,  iitid  afterwards,  as  vacancies  occurred,  filled  by  the  corporation. 
'I'lii'  iiiimbor  of  common-council  men  might,  with  the  increase  of  the 
i'iir|iiii';ili(iii,  lie  increased  to  twenty-four.  The  charter  further  granted 
t"  llm  riir|ioration  seven  undivided  parts  of  all  the  territories  lying  in 
ibiil.  ]iiirt  of  South  Carolina,  which  lies  from  tho  northern  stream  of  a 
livi'i-,  there  called  the  Savannah,  all  along  the  sea-coast  to  the  south- 
wiiril  iiiito  the  southernmost  stream  of  a  certain  other  great  river, 
I'ulli'd  the  Alataraalui,  and  westward  from  the  heads  of  the  said  rivers 
I'l'ijici; lively  in  direct  lines  to  the  South  seas,  to  be  held  as  of  the 
iiinuiir  of  Hampton  Court  in  Middlesex  in  free  and  common  socage 
and  nut  iit  capite.     It  then  erected  all  the  territory  into  an  indcpond- 


'  1  Ilolnicj's  AniiiiU,  SSBi  Jtawh.  Colonics,  ch.  9,  p.  •2*1  ■.  2  Ifcwiin's  Soutli  Car.  15, 
i6\  t^tdkc's  Mist.  Colonics,  1 1,1. 

•  I  Holmes's  Aunnls,  5,ii  ;  2  Iluwatl'f  Pootli  Car.  15.  iC,  IT. 

*  Charters  ofN,  A,  Provinces,  4lo.  LonJon,  I70G. 
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ent  province  by  the  name  of  Georgia.  It  authorized  the  trustees  for 
the  term  of  twenty-one  years  to  make  laws  for  the  province  "  not 
repugnant  to  the  laws  and  statutes  of  England,  subject  to  the  appro- 
bation or  disallowance  of  the  crown,  and  after  such  approbation  to  be 
valid.  The  afiairs  of  the  corporation  were  ordinarily  to  be  managed 
by  the  common  council.  Il  was  farther  declared,  that  all  persons 
bom  in  the  province  should  enjoy  all  the  privileges  and  immunities  of 
natural  bom  subjects  in  Great  Britan.  Liberty  of  conscience  was 
allowed  to  all  inhabitanta  in  the  worship  of  God,  and  a  free  exercise  of 
rehgion  to  all  persons,  except  papists.  The  corporation  were  also 
an^orized,  for  tJie  term  of  twenty-one  years,  to  erect  courts  of  judi- 
cature for  all  civil  and  criminal  causes,  and  to  appoint  a  governor, 
judges,  and  other  magistrates.  The  registration  of  all  conveyances  of 
the  corporation  was  also  provided  for.  The  governor  was  to  take  aa 
oath  to  observe  all  the  acts  of  parliament,  relating  to  trade  and  navi- 
gation, and  to  obey  all  royal  instructions  pursuant  thereto.  The 
governor  of  South  Carolina  was  to  have  the  chief  command  of  the 
militia  of  the  province  ;  and  goods  were  to  be  imported  and  exported 
without  touching  at  any  port  in  South  Carolina.  At  the  end  of  the 
twenty-one  years  the  crown  was  to  establish  such  form  of  government 
in  the  province,  and  such  method  of  making  laws  therefor,  as  in  its 
pleasure  should  be  deemed  meet ;  and  all  officers  should  be  then 
appointed  by  the  crown. 

§  144.  Such  is  the  substance  of  the  charter,  which  was  obviously 
intended  for  a  temporary  duration  only ;  and  the  first  measures 
adopted  by  the  trustees,  granting  lands  in  tail  male,  to  be  held  by  a 
sort  of  military  service,  and  introducing  other  restrictions,  were  not 
adapted  to  aid  the  original  design,  or  foster  the  growth  of  the  colony.' 
It  continued  to  languish,  until  at  length  the  trustees,  wearied  with 
their  own  labors,  and  the  complaints  of  the  people,  in  June,  1751, 
surrendered  the  charter  to  the  crown, ^  Henceforward  it  was  gov- 
erned as  a  royal  province,  enjoying  the  same  liberties  and  immunities 
as  other  royal  provinces;  and  in  process  of  time  it  began  to  Sourish, 
and  at  the  period  of  the  American  revolution,  it  had  attfuned  con- 
siderable importance  among  the  colonies.* 

1  MorahaU^g  Colon,  ch.  9,  p.  348,  2i%  250 ;  3  UoUnoe'a  Annals,  i  -  45.  2  Hawutt'a 
SoQlli  Ciff.41,42,  43. 

'  2  Holmefl'g  AnDalg,45. 

'  Slok«a'8  But  of  Colonies,  115, 119 ;  a  Hewatt'a  Sondi  Car.  145 ;  3  Holmea'i  Anoalj, 
45,117. 
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§  145.  In  reapect  to  its  ante-revolutifaiuy  jniigprodeDCfl,  a  few 
remarks  may  suffice.  The  British  common  and  statute  law  lay  at  the 
foondatioQ.'  The  same  general  system  preruled  as  in  ihe  Carolinaa, 
firom  which  it  sprung.  Intestate  estates  descended  aocording  to  the 
course  of  the  English  law.  The  re^tration  of  conveyances  was 
provided  for,  at  once  to  secure  tides,  and  to  suppress  frauds ;  sad  the 
general  interests  of  reli^n,  the  ri^ts  of  representation,  of  peisonal 
liberty,  and  of  public  justice,  were  protected  by  ample  colonial  regu- 
lations. 


>  Siokes'i  Hirt.  of  Colon.  US,  196. 
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CHAPTER   XVI. 


GENERAL   REVIEW  OP  THE  COLONIES. 

f 

§  146.  We  have  now  finished  our  survey  of  the  origin  and  political 
history  of  the  colonies ;  and  here  we  may  pause  for  a  short  time  for 
the  purpose  of  some  general  reflections  upon  the  subject. 

^  147.  Flantatioiia  or  colonies  in  distant  conutries  are  either,  snch 
aa  are  acqtured  by  occupying  and  peopling  desert  and  uncnltirated 
re^ons  by  emigrations  from  the  mother  country ;  *  or  Euch  as,  being 
already  cultivated  and  organized,  are  acquired  by  conquest  or  cession 
under  treaties.  There  is,  however,  a  difference  between  these  two 
species  of  colonies  in  respect  to  the  laws,  by  which  they  are  governed, 
at  least  according  to  the  jurisprudence  of  the  common  law.  If  an 
mdnbabited  country  is  discovered  and  planted  by  British  subjects,  the 
English  laws  are  said  to  be  immediately  in  force  there ;  for  the  law  is 
the  birthright  of  every  subject.  So  that  wherever  they  go,  they 
carry  their  laws  with  them ;  and  the  new  found  country  is  governed 
by  them.' 

§  148.  This  proposition,  however,  though  laid  down  in  such  general 
terms  by  very  high  authority,  requires  many  limitations,  and  is  to  be 
understood  with  many  restrictions.  Such  colonists  do  not  carry  with 
tiiem  the  whole  body  of  the  English  laws,  as  they  then  exist ;  for 
many  of  them  must,  from  the  nature  of  the  case,  be  wholly  inappli- 
cable to  their  situation,  and  inconsistent  with  their  comfort  and  pros- 
perity. There  is,  therefore,  this  necessary  limitation  implied,  that  they 
carry  with  them  all  the  laws  applicable  to  their  situation,  and  not 
repugnant  to  the  local  and  political  circumstances,  in  which  they  are 
placed. 

§  149.  Even  as  thus  stated,  the  proposition  is  full  of  vagueness  and 
perplexity ;  for  it  must  still  remain  a  question  of  intrinsic  difSculty 
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to  say,  what  laws  are,  or  are  not  applicable  to  their  atoatioD ;  and 
whether  the;  are  bound  by  a  present  state  of  thin^,  or  are  at  liberty 
to  apply  the  laws  in  future  by  adoption,  aa  the  growth  or  iateresta  at 
the  colony  may  dictate.^  The  English  rules  of  inheritaooe,  and  of 
protection  Crom  personal  injuries,  the  rights  secured  by  Mi^oa  Charta, 
and  the  remedial  course  in  the  administration  of  justice,  are  ezampiM 
as  clear  perhaps  &s  any,  which  can  be  stated,  as  preBumptively  adopted* 
or  applicable.  And  yet  in  the  infancy  of  a  colony  some  of  these  veiy 
rights,  and  prinlcges,  and  remedies,  and  rules,  may  be  in  &ct  inap- 
plicable, or  inconvenient,  and  impolitic.'  It  is  not  perhaps  easy  to 
settle,  what  parts  of  the  English  laws  are,  or  are  not  in  force  in  any 
such  colony,  until  either  by  usage,  or  judicial  determination,  thej 
have  been  recognized  as  of  absolute  force. 

^  150.  In  respect  to  conquered  and  ceded  countriea,  winch  hara 
already  laws  of  their  own,  a  different  rule  prevtuls.  In  such  casea 
the  crown  has  a  right  to  abrogate  tiie  former  laws,  and  institute  new 
ones.  But  until  such  new  laws  are  promulgated,  the  old  laws  and 
customs  of  the  country  remain  in  full  force,  unless  so  far  as  they  ore 
contrary  to  our  religion,  or  enact  any  thing,  that  b  malum  in  ae  ;  for 
in  all  such  cases  the  laws  of  tlic  conquering  or  acquiring  country  shall 
prevtul.  This  qualification  of  the  rule  arises  &om  the  presumption, 
that  the  crown  could  never  intend  to  sanction  laws  contrary  to  rcli^dn 
or  sound  morals.^  But  although  the  king  has  thus  the  power  to 
change  the  laws  of  ceded  and  conquered  countries,  the  power  is  not 
unlimited.  His  legislation  Is  subordinate  to  the  authority  of  parlia- 
ment. He  cannot  make  any  new  change  contrary  to  fundamental 
principles ;  he  cannot  exempt  an  inhabitant  from  that  particular 
dominion,  as  for  instance  from  the  laws  of  trade,  or  from  the  power 
of  parliament ;  and  he  cannot  give  him  privileges  exclusive  of  other 
subjects.* 

^  151.  Mr.  Justice  Blackstone,  in  Ms  Commentaries,  insists,  that 
the  American  colonics  are  principally  to  be  deemed  conquered,  or 


'  1  Bl.  Comni.  107 ;  2  MeriTale,  H.  143,  1S9. 

'  1  Bl.  Comm.  107 ;  1  Tucker'*  Illiuk.  note  E,  379,  .184  ct  seq. ;  4  Burr.  B.  S500; 
SMcrivnlo,  K.  143,  157,  158;  3  Wilson's  Lav  I.«rt.  49  lo  54- 

'  /f/awiarrfv.  I'.Wy,  4Mo(l.  aaa;  S- C  a  Sulk.  411,  412;  2  Tcera  Will.  75;  1  Blwk. 
Comm.  107;  OamjMl  v.  Halt,  Cl>vi\>.  U.  204,  2t«,  ('n/i-in'.i  eciw,  7  Co.  1,  17.  t.;  Cran. 
Dig.  Nnviviilion,  O.  1,3;  1.1.  Ley.  C.  4  Burr.  It.  aaoO;  a  lltrivulo,  K.  143,  157,  158. 
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ceded  coa&triea.  His  language  is,  "  Our  Amencao  Plantations  are 
principally  of  this  latter  sort,  [i.  e.  ceded  or  conquered  countries,] 
being  obtiuned  in  the  last  century  either  by  right  of  coniinest  and 
driving  out  tie  natives,  (with  what  natural  justice  I  shall  not  at 
present  inquire,)  or  by  treaties.  And,  therefore,  the  common  law  of 
England,  as  such,  has  no  allowance  or  authority  there  ;  they  being 
no  part  of  the  mother  country,  but  distinct,  though  dependent  domin- 
ions."* 

§  152.  There  is  great  reason  to  doubt  the  accuracy  of  this  state- 
ment in  a  legal  view.  We  hare  already  seen,  that  the  European 
nations,  by  whom  America  was  colonized,  treated  the  subject  in  a  very 
different  manner.'  They  claimed  an  absolute  dominion  over  the  whole 
territories  afterwards  occupied  by. them,  not  in  virtue  of  any  conquest 
tf,  or  cession  by  the  Indian  natives  ;  hut  as  a  right  acquired  by  dis- 
covery.^ Some  of  them,  indeed,  obtained  a  sort  of  confirmatory 
grant  from  the  papal  authority.  But  as  between  themselves  they 
treated  the  dominion  and  title  of  territory  as  resulting  from  priority 
of  discovery ;  *  and  that  European  power,  which  had  first  discovered 
tiie  country,  and  set  up  marks  of  possession,  was  deemed  to  have 
guned  the  right,  though  it  had  not  yet  formed  a  regular  colony 
tiiere.^  We  have  also  seen,  that  the  title  of  the  Indians  was  not 
treated  as  a  right  of  propriety  and  dominion  ;  but  as  a  mere  right  of 
occupancy.®  As  infidels,  heathen,  and  savages,  they  were  not  allowed 
to  possess  the  prerogatives  belonging  to  absolute,  sovereign,  and  inde- 
pendent nations,'  ITie  territory,  over  which  they  wandered,  and 
which  they  used  for  their  temporary  and  fugitive  purposes,  was,  in 
respect  to  Christians,  deemed,  as  if  it  were  inhabited  only  by  brute 


'  1  Bl.  Comm.  107  ;  Chitty  on  Prcros-  rh.  3,  p.  39, 

'  See  ante,  p.  4  to  20  :  I  Chalm.  Annal",  67fi ;  3  Wilson's  Works,  234 

'  Vattci,B,  l,cl].  18,  (20.1,200,  207,  20!',  209. 

*  Johanm  v.  McfnlosA,  8  Wheat,  R.  543,  576,  595, 

»  Penn  v,  Loril  Baltimore,  1  Vcz.  444,  451 . 

'  3  Kent's  Comm. aoe  to ai-1 ;  1  Clinlm.  Annals,  676,  G77i  4  Jefferson's Corrcsp.  478; 
Worcaterv.  6'«)rjt'D,6  Peter.i'alt.  515. 

^  Todo  but  justice  to  those  times,  it  is  pixtpcr  to  slate,  that  this  pretension  did  not 
obtain  uniTersil  approhaiion.  On  the  contrary,  il  was  opposed  by  some  of  tlio  moat 
enli^itcned  ecclesimliea  nod  philo?opherd  of  those  duyx,  ns  unjust  nnd  nb^unl ;  nnd 
cpetiuUy  by  two  Spaniili  wtitera  of  eminent  worth.  Soto  nnd  Victoria,  Sco  Sit 
James  Jlrlntosh'if  elc^nni  treatise  on  tlio  Proyrcss  of  Ethical  Pliilosophy,  Fliiladclphia 
edit.  1832,  pp,  49,  50, 
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animals.  There  is  not  a  fdngle  grant  from  the  British  crown  from  the 
earliest  of  Elizabeth  down  to  the  latest  of  George  the  Second,  that 
affects  to  look  to  any  titie,  except  that  founded  on  discorer;,  Cod- 
qnost  or  cession  is  not  once  alluded  to.  And  it  is  imposable,  that  it 
should  have  been  ;  for  at  the  time  when  all  the  leading  grants  were 
resjK'ctively  made,  there  had  not  been  any  conquest  or  ceaaon  from 
the  natives  of  tiie  territory  comprehended  in  those  grants.  Even  in 
respect  to  the  territory  of  New  York  and  New  Jersey,  which  alone 
affonl  any  pretence  for  a  dium  by  conquest,  tliey  were  conquered  from 
tUo  Dutch,  and  not  from  the  natives  ;  and  were  ceded  to  England  by 
the  treaty  of  Breda  in  1667,  But  England  churned  this  very  terri- 
tory, not  by  right  of  this  conquest,  but  by  the  prior  riglit  of  discovery.* 
The  original  grant  was  made  to  the  Duke  of  York  in  1664,  founded 
upon  this  right,  and  the  subsequent  confirmation  of  his  title  did  not 
depart  from  the  oiiginal  foundation. 

§  1;33.  The  ludians  could  in  no  just  sense  be  deemed  a  conquered 
people,  who  had  been  stripi>ed  of  their  territorial  possessions  by 
siipcrior  force.  They  were  considered  as  a  people,  not  having  any 
regular  laws,  or  any  organizeil  government;  but  as  mere  wandering 
tribes.^  They  were  never  reduced  into  actual  obedience,  as  dependent 
communities ;  and  no  scheme  of  general  legislation  over  tliem  was 
ever  attempted.  For  many  purposes  they  were  treated  as  independent 
communities,  at  liberty  to  govern  themselves  ;  so  always  that  they  did 
not  intei-fci-o  with  the  paramount  rights  of  tlie  European  discoverers.' 

^  154,  For  the  most  part  at  the  time  of  the  first  grants  of  the  colo- 
nial charters,  there  was  not  any  possession  or  occupation  of  the  terri- 
tory by  any  British  emigrants.  The  main  objects  of  these  charters, 
as  stated  in  the  preliminary  recitals,  was  to  invite  emigrations,  to 
people  the  country,  to  found  colonics,  and  to  christianize  the  natives. 
Even  in  case  of  a  conquered  country,  where  there  are  no  laws  at  all 
e.'sisting,  or  none,  which  are  adapted  to  a  civilized  community;  or 
where  the  laws  are  silent,  or  arc  rejected  and  none  substituted  ;  the 
territory  must  be  governed  according  to  the  rules  of  natural  equity 


1  4  AVIicntoD,  575,  STG,  SSS.    Sm  also  I  Tack.  Bluvk.  Appx.  33S.    I  Cbalm.  Anuiilf. 
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and  right.  And  Englishmen  removing  thither  must  be  deemed  to 
cany  with  them  thoae  rights  and  privileges,  vhich  belong  to  them  in 
their  native  country,^ 

4  155,  The  very  ground,  therefore,  assumed  by  England,  as  the 
foundation  of  its  title  to  America,  and  the  invitations  to  its  own  sub- 
jects to  people  it,  carry  along  with  them  a  necessary  implication,  that 
the  plantations,  subsequently  formed,  were  to  be  deemed  a  part  of  the 
ancient  dominions ;  and  the  subjects  inhabiting  them  to  belong  to  a 
common  country,  and  to  retain  their  former  rights  and  privileges.  The 
govemment  in  its  public  policy  and  arrangements,  as  well  as  in  ita 
charters,  proclaimed,  that  the  colonies  were  established  with  a  view  to 
extend  and  enlarge  the  bonndaries  of  the  empire.  The  colonies,  when 
BO  formed,  became  a  part  of  the  state  equally  with  its  ancient  posses- 
rions,'  It  is  not,  therefore,  without  strong  reason,  that  it  has  been 
said,  that  "  the  colonists,  continuing  as  much  subjects  in  the  new 
establishment,  where  they  had  freely  placed  themselves,  [with  the  con- 
sent of  the  crown,]  as  they  had  been  in  the  old,  carried  with  them 
their  birthright,  tlie  laws  of  their  country  ;  because  the  customs  of  a 
free  people  are  a  part  of  thoit  liberty ;  "  and  that  "  the  jurisprudence 
of  England  became  that  of  the  colonics,  so  far  as  it  was  applicable  to 
tiie  wtuation,  at  which  they  had  newly  arrived,  because  they  were 
Englishmen  residing  within  a  distant  territory  of  the  empire.''  ^  And 
it  may  be  added,  that  as  there  were  no  other  laws  there  to  govern 
them,  the  territory  was  necessarily  treated,  as  a  deserted  and  unoccu- 
pied country,  annexed  by  discovery  to  the  old  empire,  and  composing 
a  part  of  it.^  Moreover,  even  if  wore  possible  to  consider  the  case,  aa 
a  case  of  conquest  from  the  Indians,  it  would  not  follow,  if  the  natives 
did  not  remain  there,  but  deserted  it,  and  left  it  a  vacant  territory, 
that  the  role  as  to  conquests  would  continue  to  apply  to  it.     On  the 
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contrarr,  as  soon  as  the  ciOTn  should  choose  to  fimnd  an  En^Ssh  col- 
ony in  such  vacant  territorj,  the  general  pmunple  of  BetUemeats  in 
desert  countries  nould  gOTem  it.  It  would  cease  to  be  a  conqoeit, 
and  liccome  a  colony ;  and  as  such  be  affected  by  the  Biitish  Isvs. 
Tliiij  il'>ctrinc  is  laid  down  with  great  clearness  and  force  by  Lord 
>Ian.iticl'1,  in  his  celebrated  judgment  in  Sail  v.  Campbell,  (Cowp.  E. 
204,211,  212.)  In  a  still  more  recent  case  it  was  laid  down  by  Lord 
Elteiiborouj^h,  that  the  law  of  England  might  properly  be  recogniied 
by  subjects  of  England  in  a  place  occufaed  temponuit^  by  Bntiah 
troops,  who  would  impliedly  cany  that  law  with  them.' 

§  150.  The  doctrine  of  Mr.  Justice  Blackstone,  therefore,  nay  wcH 
admit  of  serious  doubt  upon  general  principles.  Bnt  it  is  manifestly 
erroneous,  so  far  as  it  is  apphed  to  the  colonies  and  plantations  com- 
posing our  Union.  In  the  charters,  under  which  all  these  coloniei 
were  settled,  with  a  single  exception,^  there  is,  as  has  been  already 
seen,  an  express  declaration,  that  all  subjects  and  their  children  inliab- 
itin^  therein  shall  be  deemed  nat«ra!-bom  subjects,  and  shall  enjoy  all 
the  privileges  and  immunities  thereof.  There  is  also  in  all  of  them  an 
express  restriction  that  no  laws  shall  be  made  repugnant  to  those  of 
England,  or  that  as  near  as  they  may  be  conveniently,  shall  be  conso- 
nant with  and  conformable  thereto  ;  and  either  expressly  or  by  neces- 
sary implication  it  is  provided  that  the  laws  of  England  so  far  as  appli- 
cable shall  bo  in  force  there.  Now  this  declaration,  even  if  the  crown 
previously  possessed  a  right  to  establish  what  laws  it  pleased  over  the 
territory,  as  a  conquest  from  the  natives,  being  a  fundamental  rule  of 
the  ori^nal  settlement  of  the  colonics,  and  before  the  emigrations 
thither,  was  conclusive,  and  could  not  afterwards  be  abrogated  by  the 
crown.  It  was  an  irrevocable  annexation  of  the  colonies  to  Uie  mother 
country,  as  dependencies  governed  by  the  same  laws,  and  entitled  to 
the  same  rights.^ 

^  157.  And  so  has  been  the  uniform  doctrine  in  America  over  since 
the  settlement  of  the  colonies.  The  universal  principle  (and  the  prac- 
tice has  conformed  to  it)  has  been,  that  the  common  law  is  oar  birth- 


'  Itrx  V.  linmptOB,  10  East,  R.  283,  2B8,  i.^fl. 
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right  and  inheritance,  and  that  our  ancestors  brought  hither  with  them 
npon  their  emigration  all  of  it,  which  was  applicable  to  their  situation. 
The  whole  structure  of  oar  present  jurisprudence  stands  upon  the  ori- 
fpnal  foundations  of  the  common  law.' 

§  158.  We  thua  see  in  a  very  clear  light  the  mode  in  which  the 
common  law  was  first  introduced  into  the  colonies ;  as  well  ae  the  true 
reason  of  the  exceptjons  to  it  to  be  found  in  our  colonial  usages  and 
laws.'  It  was  not  introduced  as  of  original  and  universal  obligation 
in  its  utmost  latitude  ;  but  the  limitatioiia  contained  in  the  bosom  of 
the  common  law  itself,  and  indeed  constituting  a  part  of  the  law  of 
■  nations,  were  affirmatively  settled  and  recognized  in  the  respective 
charters  of  settlement.  Thus  Hmited  and  defined,  it  has  become  the 
guardian  of  our  political  and  civil  rights  ;  it  has  protected  our  infant 
liberties  ;  it  has  watched  over  our  maturer  growth  ;  it  has  expanded 
with  our  wants ;  it  has  nurtured  that  spirit  of  independence  which 
checked  the  first  approaches  of  arbitrary  power ;  it  has  enabled  us  to 
triumph  in  the  midst  of  difficulties  and  dangers  threateuing  our  politi- 

■  Katwithslanilin);  tlic  clcorncsg  of  this  doctrine,  both  from  the  lahgasga  of  the  char- 
tars,  and  tLc  whole  course  of  judifinl  decisions,  Mr.  JcBctyon  Ims  ti-ciiicd  it  with  iin  es- 
traordinar;  dej,Tee  of  derisioo,  if  not  of  contempt.  "  J  deride  (says  he)  with  jon  the 
ordinary  doctrine,  that  wc  broa(;ht  nilli  iis  from  Knglnnd  the  common  inw  riglilj.  This 
BOfTOiD  nation  was  a  fiivnritc  in  the  first  moment  of  mllying  to  out  rifiht*  agninst  Great 
Britain.  But  it  was  that  of  men,  who  felt  their  riglii.i,  before  tlicj-  had  ilioiiglit  of  their 
explimation.  The  truth  is,  thnt  we  brought  with  iu  the  rightx  of  men,  of  CNpatriated 
men.  On  onr  arrival  here  the  ijucstion  would  at  once  arise,  hy  what  law  will  we  govern 
onrGelTCa  1  Tbe  resolution  sefJia  to  have  licen,  by  that  system,  with  which  we  arc  faini- 
liar ;  (o  be  altered  hy  ourselves  occujionully,  and  adapted  to  our  new  sitaation."  4  Jef- 
ferson's Corresp.  178. 

How  differently  diil  the  Congress  of  1774  think.  They  uaanimmsly  resolved,  "  That 
the  respective  colonics  are  entitled  to  llm  coiimoa  law  of  Kiiglaiiil,  and  more  cspeciaUy  to 
the  great  and  ine^^tlmable  privilege  of  being  tried  by  their  peers  of  tlie  vicinage  according 
to  the  coarse  of  that  law."  Tliey  further  rfw^ved.  "  tluit  they  were  entitled  to  the  bene- 
fit of  such  of  the  English  statute^*,  m  existed  at  the  lime  of  their  colonization,  and  wliieh 
they  bnve  by  experience  respectively  foand  to  be  npplicable  to  their  several  and  local 
circumstances."  They  also  resolved,  that  their  ancestors  at  ihe  lime  of  their  emigration 
were  "entitled"  (not  to  tbe  rights  of  men,  of  expatriated  men,  but)  "to  all  the  rights, 
liberties,  and  immunities  of  free  and  naturul-bom  subjects  wiihin  the  realm  of  England." 
Journal  ofCongTeis,  Declaration  of  Rights  of  the  Colonics,  Oct  14,  1774,  p.  27  to  31. 

I  Chalm.  Opinion,  302,  220,  295 ;  1  Chnlm.  Annals,  677,  681,  682 ;  1  Tuck.  Black. 
Comm.  -1S5;  I  Kent's  Comm.  323^  Journal  of  Congiess,  1774,  p.  38,  29^  2  Wilson's 
Law  Lcct  48,  4a,  50  i  1  Tuck.  Block.  Comm.  App.  380  to  384  ;  Van  Ness  v.  Packard, 
2  Peter's  .Snp.  It-  137,  144, 

•  2  Wilson's  Law  Lect.  48  to  55  ;  I  Tuck.  Bhtck.  Comm.  App.  3S0  to  384;  I  Chalm. 
Opinions,  220. 
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cal  existence;  And,  by  the  goodness  of  God,  we  are  now  anjo^Dg, 
under  its  bold  and  manl/  principles,  the  blesunga  of  a  &ee,  independ' 
cnt,  and  tiiiitcd  government.' 


>  The  liiicsiion,  whether  (ha  commoit  Uv  i«  applicable  to  the  TTnlted  Stttb 
nnlioiiiil  rlianu'tcr.  rvlalion*,  and  (^Tcrnmunt.  hu  been  mnch  ducuund  a 
ItcrimU  of  tlii-  {rovcninn^iii,  principally,  however,  with  reference  to  tl  ' 
pnniKhincnt  of  common  law  offi-ni-ca  h;  the  courts  of  the  United  Statu.  It  wonld  be  ■ 
nuMt  extmordlnni^'  itate  of  thing*  that  the  common  law  ahonld  be  the  becii  of  the  Jnrii- 
jiruilenre  of  Ihc  Stales  ori^rinally  composing  the  Union,  and  yet  a  goi-emmsnt  engrafted 
upon  tbo  cxislins  i<yi>(em  ihoulil  liara  no  juiispruilence  at  all.  If  inch  be  the  i««il^ 
there  U  no  ^ido  nnil  im  rule  for  ibo  courts  of  the  United  State*,  or,  indixd,  fi>r  aaf^ 
odun'  dfiiarlincnt  of  govomment,  in  the  exercise  of  any  of  the  powen  confided  U>  Ibem, 
oxceiH  Kofiiroii  ('ongrcss  luM  l(id,orBhull  lay  down  a  ndc.  In  the  imtnenie  m«M of 
riidil"  Hint  duties,  of  coiitTocts  and  claims,  growing  out  of  the  conititntion  and  lam  of  As 
Unittil  Stfltw,  {upon  wliich  poaitivu  legislation  has  hitherto  done  little- or  nothing,)  what 
in  tlic  nilc  of  decision,  ami  intcrprcltition,  and  rcstrictian  *  Suppose  the  simpleit  caae  tt 
coiitmrC  M'iih  the  ipvemment  of  the  United  States,  how  ui  it  to  be  constrned!  How  ie 
it  to  be  ciiforccil  f  What  are  its  oMigntious  ?  Take  on  act  of  congrcia  —  how  ia  to  ba 
iiitcrpretcin  Arc  thurnlcsof  thpMitinnunl»w  to  furnish  the  proper  ^do,  oris  crerj 
conn  and  department  to  (rive  it  nny  intcrprctiitiun  it  ni:iy  please,  acrordinp;  lo  its  own 
arhitRUT  will !  ity  desi^  is  not  here  lo  diiicniu  tlio  iinhjci't.  (for  that  would  Tcqnir«  a 
volnitic,)  liut  mtlicr  to  ^uji^'est  Mniic  of  the  itiflii-uhieK  attendant  upon  it.  Those  readen 
who  are  desirous  of  iiiom  ample  infonuntion,  nru  r'fcrred  to  Duponccan  on  tlie  Jurifdic- 
tiuii  of  till'  I~i>iiri-<  of  the  Tnited  t^tnti's;  to  1  Tin  kcr's  Ttloct.  Comm.  App.  note  K,  p. 
riTH;  10  I  Kent's  romm.  r.ei-t.  16,  p.  ;lli  to  "-TJ:  to  thi'  rejjort  of  the  Virniniii  legisla- 
ture of  ]7U!i-lsnn;  to  KiimI,.  ou  llie  Con>iiiuliun,  .h.  :t(i,  p.  25S  ;  to  Ihc  Xorth  Ameri- 
can Kovicw,  Jiik,  Ifi.'- ;  ami  to  Jlr.  Iliiyiiiir*  Siii-tch  In  the  Dtliiiica  on  (he  Juilitjiaiy, 
in  180i,  p.  STS,  Si:.  Some  olh«i'  vrmnrh-i  illiisliiilivc  of  it  will  nccossarily  uriso  in 
(li«cus>in;!  l1'ii>  rli!>Jci'i  of  lmiK.li  Inn  en  l~. 
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^  159.  Is  respect  to  their  interior  polity,  the  colonies  have  been 
Tcry  properly  divided  by  Jlr.  Justice  Blackatonc  into  three  sorts  ; 
namely,  provincial,  projirictary,  and  charter  goveniments.  Firat, 
prorinciat  establishments.  Tlie  constitutions  of  these  depended  on  the 
respective  commissions  issued  by  the  crown  to  the  governors,  and  the 
instructions  ffhieh  usually  accompanied  those  commissions.^  These 
comniissions  were  usually  in  one  fonn,^  apjx)inting  a  governor,  as 
the  king's  rej)resentativc  or  deputy,  who  was  to  be  governed  by  the 
royal  instructions,  and  styling  him  captain-gcncral  and  govcrnor-in- 
chief  over  the  province,  and  chancellor,  vice-admiral,  and  ordinary  of 
the  same.  The  crown  also  appointed  a  council,  who,  hci'i<les  tlieir 
legislative  authority,  were  to  assist  the  governor  in  tlie  discliarge  of 
hia  official  duties;  and  power  was  given  him  to  suspend  tliera  from 
office,  and,  in  case  of  vacancies,  to  appoint  others,  until  tlic  pleasure 
of  the  crown  slioiild  ho  known.  The  commissions  also  contained 
authority  to  convene  a  general  assembly  of  representatives  of  the  free- ' 
holtlers  and  planters ;  ^  and  under  this  authority  provincial  assemblies, 
composed  of  the  governor,  the  council,  and  the  representatives,  were 
constitat«d,  (the  council  being  a  separate  branch  or  upper  house,  and 


<  1  BL  Connn-  \0»;  Stokci'!!  Hist.  Colon.  SO,  23,  149,  1S4,  IS5;  (.'un-pcr'g  H.  2<i;, 
aiS ;  Com.  Dig.  Nnvi^tion,  G.\;2  Doui;.  Sumni.  1G3,  note ;  Id.  351 ;  I  IJoug.  Summ. 
307. 

■  Slokni'l  IBst.  Colon.  14,  23, 149,  ISO,  lGr>,  184.  I.hS,  191,  ISO,  203,  9.17,  23!) ;  I  Rl. 
Comm.  lUS.  Slokcs  hu  givim,  in  liw  Ilidtory  of  llio  Colouic},^!.  4,  p.  143,  &<-.,  a 
copr  of  one  of  these  oontmissions.  A  copj  jii  idso  prelixGil  to  the  I'rovincJiJ  'La.tss^  tit 
iStw  namp^hiro,  edition  of  l'C7.  Rne  2  Ilewntt's  HiEtory  of  South  Caxolina  and 
Gtorpa.  and  Account  of  the  Provinelul  Gov[>mmcnts. 

»  Stotea's  Hist  Colon,  1,15,  H.!",  240,  241,  242,  251  ;  1  I'ilt.  Hist.  7l ;  1  Chalmers's 
Anunk,  6S.1.  See  in  Pu-linmcntary  Debates,  vol.  il,  for  llSb,  {old  adilion,)  in  Appen- 
dis  copies  of  the  Charten  of  the  AmeiicBQ  Cotonicc- 
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Hio  ;:ovenini-  liavinj,'  a  negative  upon  all  their  proceedings,  and  also  the 
viglit  'if  jirorogiiiiig  and  disBclviug  them)  ;  ivliich  assemblies  had  the 
]iiiinT  tit  making  local  laws  and  ordinances,  not  repugnant  to  the  law9 
vl'  f-iiiglaiid,  Ijut  as  near  as  ma;'  he  agreeablo  thereto,  subject  to  the 
ruiilitatioii  and  ilisa])proval  of  the  crown.  Tlie  governors  also  bad 
power,  with  the  advii'e  of  council,  to  establish  courts,  and  to  appoint 
jiid;:i'.4  !ind  other  magistrates  and  officers  for  the  prorince  ;  to  pardon 
i>ireiieu.S,  anil  to  remit  fines  and  forfeiturcfl  ;  to  collate  to  churclieB  mi 
bericfiiTi ;  lu  levy  military  forces  for  defence ;  and  to  execute  martial 
law  in  time  of  invai^ion,  war,  and  rehcllion.'  Ap]>eals  lay  to  the  king 
in  ci'uncil,  from  the  decisiuuB  .of  the  highest  courts  of  judicature  of  the  1 
jiniviijce.  as,  indeed,  they  did  from  all  others  of  the  colonies.  Und«  j 
tliw  funu  of  government,  the  provinces  of  New  Hampshire,  Net 
■^■||^k,  New  Jcraey,  A'irginia,  the  Carolinas,  and  (Seorgia,  were  got' 
ci-ti'.'d  (ii:'  we  have  soeii)  for  a  long  period,  and  some  of  them  from  *" 
early  pciii"!  alter  their  scttlemont.- 

i  liUI.  ,S'.'.v.(,i////,  projirictary  govemmonts.      These   (as  we  lin'^^^ 
sei-ii )  wert'  granted  out  by  the  ci-oivii  ti.i  individuals,  in  the  nature    "* 
i'.;udiitc,iry  ])rinijii)alities,  with  all  the  inferior  I'oyalties  and  suhordinU*** 
jHvwers  of  legi.-;!atiim,  ivhieh  formerly  belonged  to  the  owners  of  coi-**^' 
ties  palatine."     ^'ct  still  thcif  were  these  express  coudltionSj  that  tl^** 
ends  for  which  the  gruut  was  made  slioidd  be  sulistantially  pursuc*3-  » 
and  that  iL'ithiiig  ^huulJ  be  done  or  attempted  which  might  Jeroga'^ 
fl^)nl  the  ^i.ivcrei^'uty  of  the  motlier  country.      In  the  proprietary  g*'*'" 
ernnieiits,  the  guvernois   ivero  ajjpointed  by  the  proprietaries,  ai**^ 
h.';;i.<l!ilive    as.sc'iiihlie.'?    wei-e    convened    under   their    authority  ;    aB*^ 
indeed  all  the  u.siiiil  prerogatives  were  exei-cised  wliieh  in  provmci* 
jjovenimr'iitri  belonged    to  the  crown.'      Three   only   existed  at  th*^ 
period  of  the  .\nierieaii  itevolutioii ;  namely,  the  proprietary  goveH*^ 
nieutj  of  ^laryland,  i'ennivlvuiiia,  and  Delaware*    The  former  had 
this  ]ieeiiliai'ity  in  itd  charter,  that  its  lawB  wei-c  not  subject  to  the 
suiurvii'ioti  and  uimtrol  of  the  crown;    whereas,  in  both  the  latter 
such  a  supervision  and  control  were  expressly  or  impliedly  provided 
for.-^ 


J  1  i;i;iik.  (.'oiiiiii.  101-:  .Sloktss  HM.  IViilnii.  I!l,       '  SfAi'^-i  Hist,  of  ColoD.  23. 
'  I  Ttk.  ilist.  riSi  SlokcsV  liisl.of  fuioii.  HI:  ;;  Douf.  Sniiiui.  »)". 
''  I  t'lMlmiT;"*  Annals,  :iH.1, 1137. 
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§  Irtl.  Thirdly,  Charter  Governments.  Mr.  Justice  Blackstone 
descrilies  them,  (1  Comm.  108,)  as  "in  Uic  nature  of  civil  corpora- 
iJona  with  the  power  of  making  by-laws  for  their  own  internal  regular 
lion,  not  contrary  to  the  laws  of  Englau'i  ;  and  with  such  rights  and 
authorities  za  are  specially  given  them  in  their  several  charters  of 
incorporation.  They  have  a  governor  named  hy  the  king,  (or,  in  90m& 
proprietary  colonies,  !iy  the  proprietor.)  who  is  his  ivprescntative  or 
deputy.  They  have  courts  of  justice  of  their  own,  from  whose  decisions 
on  appeal  lies  to  the  king  and  council  herfJa  England.  Tlieir  general 
assemblies,  which  arc  thuir  house  of  cotmnons,  together  with  tlieir 
council  of  state,  being  their  upper  house,  with  the  concm-rencc  of  the 
king,  or  liis  rcjirescDtative  the  governor,  make  laws  suited  to  their  own 
emergencies,"  This  is  by  ii'i  means  a  just  or  accurate  description  of 
the  charter  governments.  They  could  not  properly  be  considci-cd,  od 
mere  civil  corporations  of  the  i-ealm,  empowered  to  pass  by-laws  ;  IhU 
rather  as  great  political  establishments  or  colonics,  possessing  tlie 
general  [lowera  of  guveniment,  and  rights  of  sovereignty,  dependent, 
indeed,  and  subject  to  the  ivalm  of  England ;  but  still  possessing 
vithin  their  own  territorial  limits  the  general  powers  of  legislation  Jind 
taxation.^  The  only  charter  governments  existing  at  the  period  of  tlio 
American  Revolution  were  those  of  Alassachiisetts,  Khorle  Island,  and 
Connecticut.  The  first  charter  of  ilassaehusetts  might  be  ^ipen  to 
the  o'fjection,  that  it  pi-ovided  only  for  a  civil  corporation  witliin  the, 
realm,  and  did  not  justify  the  assumption  of  the  ext«usivc  executive, 
le^lative,  and  judicial  powers,  which  were  afterwards  exercised  upon 
the  removal  of  that  charter  to  America.  And  a  similar  objection 
nught  be  urged  against  the  charter  of  the  Hyinoutli  colony.  Jlut  the 
charter  of  William  and  Mary,  in  ItJV'l,  was  obviously  \ipon  a  broa<ler 
bondation,  and  was  in  the  strictest  sense  a  charter  for  general  politi- 
c*l  government,  a  constitution  for  a  state,  with  sovereign  powers  and 
prerogatives,  and  not  for  a  mere  municipality.  By  this  last  charter 
the  organization  of  the  different  departments  of  the  government  was, 
in  some  respects,  similar  to  that  in  the  provincial  governments ;  the 
goremor  was  ajipointed  by  the  crown ;  the  council  annually  chosen 
bj  the  general  assembly ;  and  the  house  of  representatives  by  the 


'  i  Cllltl^lG^^'>l  Annals,  27-1,  a7-i,  aa.'i,  BS7 ;  1  Ttitk.  nini^k.  Ciuiini.  A|.[).  3P,i 
ht  108;  I  nuti'li.  Hint.  Ko.  l;t,  \>.  r>£9;  Muss.  Siaio  Pajicn,  33C,  39U,  i 
■okti'a  Hilt,  of  Coloii.  21 ;  1  Duug.  t^unim.  'Mil. 
VOL.   J.  10 
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people.  But  in  Connecticut  and  Rhode  Island,  the  charter  govern- 
ments were  organized  altogether  upon  popular  and  democratical  prin- 
ciples ;  the  governor,  council,  and  assembly  being  annually  chosen  by 
the  freemen  of  the  colony,  and  all  other  officers  appointed  by  their 
authority.!  By  the  statutes  of  7  &  8  William  3,  (ch.  22,  §  6,)  it  was 
indeed  required,  that  all  governors  appointed  in  charter  and  proprie- 
tary governments  should  be  approved  of  by  the  crown,  before  entering 
upon  the  duties  of  their  office ;  but  this  statute  was,  if  at  all,  ill 
observed,  and  seems  to  have  produced  no  essential  change  in  the  colo- 
nial policy  .2 

§  162.  The  circumstances,  in  which  the  colonies  were  generally 
agreed,  notwithstanding  the  diversities  of  their  organization  into  pro- 
vincial, proprietary,  and  charter  governments,  were  the  following : 

§  163.  (1.)  They  enjoyed  the  rights  and  privileges  of  British  bom 
subjects;  and  the  benefit  of  the  common  laws  of  England;  and j^U 
(5  their  laws  were  required  to  be  not  repugnant  unto,  but,  as  near  as 
might  be,  agreeable  to  the  laws  and  statutes  of  England.^  This,  as 
we  have  seen,  was  a  limitation  upon  the  legislative  power  contained  in 
an  express  clause  of  all  the  charters ;  and  could  not  be  transcended 
without  a  clear  breach  of  their  fundamental  conditions.  A  very  lib- 
eral exposition  of  this  clause  seems,  however,  always  to  have  pre- 
vailed, and  to  have  been  acquiesced  in,  if  not  adopted  by  the  crown. 
Practically  speaking,  it  seems  to  have  been  left  to  the  judicial  tribu- 
nals in  the  colonies  to  ascertain  what  part  of  the  common  law  was 
applical)le  to  the  situation  of  the  colonics;*  and  of  course,  from  a 
difference  of  interpretation,  the  common  law,  as  actually  administered, 
was  not  in  any  two  of  the  colonics  exactly  the  same.  The  general 
foundation  of  the  local  jurisprudence  was  confessedly  composed  of  the 
same  materials  ;  but  in  the  actual  superstructure  they  were  variously 
combined  and  modified,  so  as  to  present  neither  a  general  symmetry 
of  design,  nor  a  unity  of  execution. 

§  1(54.  In  regard  to  the  legislative  power,  there  was  a  still  greater 
latitude  allowed ;  for  notwithstanding  the  cautious  reference  in  the 


*  1  Chalmers's  Annnls,  274,  203,  294;  Stokes's  Hist.  Colon.  21,  22,  23. 
«  I  Chiilmers's  Annals,  2I*r> ;  Stokes's  Hist.  Colon.  20. 

J  Com.  Vii;.  Navi^nition,  (J.  1  ;  Id.  Ley.  C;  2  Wilson's  Law  Lect.46,49,50,51,52. 

*  1  Chalm.  Annuls,  677.  678,  687 ;  1  Tucker's  Black.  Comm.  384;  1  Vex.  444,  449; 
2  Wilson's  Law  Lcct.  49  to  545  Mass.  State  Papers,  (Ed.  1818,  375,  390, 391.) 
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charters  to  the  laws  of  England,  tlie  assemblies  actually  exercised  the 
authority  to  abrogate  every  part  of  the  common  law,  except  that, 
which  united  the  colonies  to  the  parent  state  by  the  general  ties  of 
alle^nce  and  dependency  ;  and  every  part  of  the  statute  law,  except 
those  acts  of  Parliament,  which  expressly  prescribed  rules  for  the  colo" 
nies,  and  necessarily  bound  them,  as  integral  parts  of  the  empire,  in  a 
general  systom,  formed  for  all,  and  for  the  interest  of  alU  To  guard 
this  superintending  authority  witli  more  effect,  it  was  enacted  by  Par- 
liament in  7  &  8  William  3,  ch.  22,  "  that  all  laws,  by-lawa,  usages, 
and  customs,  which  should  be  in  practice  in  any  of  the  plantjttiuns, 
repugnant  to  any  law  made,  or  to  be  made  in  this  kingdom  relative  to 
the  said  plantations,  shall  bo  utterly  void,  and  of  none  effect."  ^ 

§  165.  It  was  under  the  consciousness  of  the  full  possession  of  the 
rights,  liberties,  and  immunities  of  British  subjects,  that  the  colonists  .4 
in  almost  all  the  early  legislation  of  their  respective  assemblies  insisted 
upon  a  declaratory  act,  acknowled^ng  and  confirming  them.^    And 
for  the-  most  part  they  thus  succeeded  in  obtaining  a  real  and  effective  . 

magna  charta  of  their  liberties.  The  trial  by  jury  in  all  cases,  civil  tf?  J 
and  criminal,  was  as  firmly,  and  as  universally  established  in  the  colo-  | 
nies,  as  in  t\ir.  mother  country. 

§  IGC.  (2.)  In  all  the  colonics  local  legislatures  were  established, 
one  branch  of  which  consisted  of  representatives  of  the  people 
freely  chosen,  to  represent  and  defend  their  interests,  and  possessing 
a  negative  upon  all  laws.*  We  have  seen,  that  in  the  original  struc- 
ture of  the  charters  of  the  early  colonies,  no  provision  was  made  for 
such  a  legislative  body.  But  accustomed  as  the  colonists  had  been 
to  possess  the  rights  and  privileges  of  Englishmen,  and  valuing  as 
they  did,  above  all  others,  the  right  of  representation  in  Parliament, 
as  the  oidy  real  security  for  their  political  and  civil  liberties,  it  was  J? 
easy  to  foresee,  tliat  they  would  not  long  endure  the  e.^erciBe  of  any 


>  1  ChBlmcn'9  Annuls,  139,  UO,  ti»^,  6S7,  671,  675;  1  Turkcr's  Ulupk.  Comm.  3S4, 
App.;  3\Vil»>n's  LawI*ct.4U,  50;  I  Itoug.  Summ.  213;  1  I'itk.  Hiat.  103;  Mui. 
StMc  I'apen,  345,  34C,  347,  351  to  364,  373, 390 ;  Dummct's  Defence,  1  Amerieim 
Tract*.  C5,  &c. 

'  Stokes'9  Colon. 

'  1  Pitk.  Hint,  S8,  89;  3  Jlutdi.  Coll.  201,  &c.  j  1  Cluilmcrs'i  AmmU,  678;  2  Doug. 
Summ.  193. 

•  1  Doug.  Samm.  213  to  215. 
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ai-Iiiti-ary  poivor;  and  Uiat  the;  would  insist  upon  some  share  in 
frainiii;:  the  laws,  by  which  they  were  to  be  governed.  We  find 
accordingly,  that  at  an  early  period  [ll>19]  a  house  of  burgesses  woa 
forcod  Tipon  tlie  then  proprietors  of  Virginia.^  la  Massachuaetts, 
Connecticut,  Kew  Hampshire,  and  Rhode  Island,  the  same  course  was 
pur.iuod,^  And  Mr.  Hutchinson  has  correctly  observed,  that  all  the 
coltinii's  before  the  reign  of  Charles  the  Second,  (Maryland  alona 
excepted,  whose  charter  contMned  an  express  provision  on  the  sub- 
ject,) settled  a  model  of  government  for  themselves,  in  which  the  peo- 
ple bad  a  Viice,  and  representation  in  framing  the  laws,  and  in  assent- 
.  ing  to  burthens  to  be  imposed  ujion  themselves.  After  the  restoration, 
tliere  was  no  instance  of  a  colony  without  a  representation  of  the  peo- 
ple, nor  any  attempt  to  deprive  the  colonies  of  this  privilege,  except 
during  the  brief  and  arbitrary  reign  of  King  James  the  Second.' 


'  Hnl..Tt™iis  Ammr.-i,B.  !l. 

'  1  TiHkrr'slSlm'k.  Comm.App..%r.. 

'>  I  lltiKh.  JEinI.  Mius.IM.nutui  I  l><)ii^'.!jimitn.  Ul.t.  Mr.IliiIchin!>on'!  rrm:irk3ar<! 
entilU'cl  1(1  fonn'tlim;r  inort-  l]iitii  tLis  hriel'iHitiiT.  mid  a  qiiotntioii  i^  therefore  iniide  of 
tlic  Iniiliii:.'  jiiuisa;,'!-.  "  It  U  oli^crviililr,  rliiil  nil  tlic  colonk-a  In'Torc  Ihe  rel^  of  King 
Cliurlc-^  the  Si'ironil.  Mnirlnnil  e\i-c|>t(tit,  'uiliU-ii  n  nmrlvl  iif  );<)VcniiiicQt  f<>r  rticmsetvcs. 
Vn^iiiiahuillicnii  miinyyearadintTai-tcil  under titi:  t[uvcrntni.-nt  or[ir<»idcnUand  ([O^om- 
OTf,  with  iviiinrilK,  in  whose  noiTiiii:itk>ii  or  rciiioiul  the  ]>cii|>li.'  \itn\  no  Toivu,  until  in 
tlic  vRitr  lli^l  II  liuusu  <if  hiiTVfiisc^  lirukc oul  in  thu  iiiloiiy;  llickiii};  nor  the  »rnnd  i^onit- 
pil  :ii  home  not  liHviiijr  piren  iiny  iioni<rs  or  diiii-tioui:  for  it.  Tliu  gon-ruor  nnd  tft^t- 
nnt4<>r  the  Jlii^s.ic'liujctts  :it  first  intcn<Icil  lonilfthi-  irco]>lc;  nml.  iic  b-c  liiM-ft  olncncd, 
olitiiiiioil  lli.-ir  mnm-nt  for  it,  hiit  thi>i  lii-teil  two  or  thrti-  ycnrii  only ;  mid  uIthou(:h  there 
is  no  r'olor  t'ur  it  in  tlic  I'burttrr,  yet  n  homieofdejiuticii  upiicnred  huildcnly,  in  lr>-?4.  toiha 
siir]ii'i<u  of  tho  inii;n!'tnitc:<,  nml  Ihc  (tisni>]iuiiLinicnt  of  thetr  >rlicinc»  lt>r  povcr.  Con- 
iiwticiit  soon  iifli-r  fullowod  the  |il:m  of  ilii-  >rnssnphns«ls.  Kew  llnvcii,  nlthou^th  the 
|ico|iln  hiid  tlio  hiiilit'st  rti-eren-v  for  tlirir  1ciider<i.  iinil  for  ticnr  thirty  i-oiir»  in  judirial 
j)MH'VvitiliK  snl'mittwi  to  the  mii^i-ilrticy.  |it  mii>t,  howcviT.  I«  ronieinlHircd,  thiit  it  was 
Biinniilly  cleelcil,)  witliout  n  jiivy :  yet  In  iiui1tt;r<  of  le^nnlntioii  tliu  iieOfili:,  from  the 
Iwfriiiiiiiijr,  would  Ituvi-  thi'ir  :ihnra  <>y  tlii-ir  n'tirentntiitivc^.  Ken*  lIiLm|>«hirc  eoinliincd 
logelhi-r  iiniliT  the  ^:nIllu  form  with  Sla!i!,nclui"Ctts.  I.ord  Sny  iLiujiied  the  ]>rini-iiin!  men 
of  tlie  Mii4»ni'haM'tti<,  to  trinkc  llieiii  uiid  thuir  hcirx  noMcii  unil  Hh<ulutc  K°vunnor»  «f  a 
new  rolony ;  hut,  under  iliin  idun,  Ihi'y  I'oulil  liiid  no  jfeoplu  to  follon'  them.  Itnrhadoot 
and  llie  hi'Hiinl  islnmls,  liejriinin  Ifia.'i.stnii.'i.-lcd  nnilcr^ioromori.HndeoiindlSinndcon- 
tcniliii;:  proiirielors  f.ir  iiluiiit  mviily  veiir*-  Xmiiliprs  sntlercl  denlli  hy  llie  iirliitmy 
seiilemi-i  (if  c-oiirl*  martini,  or  oilier  iirts  of  violcnre,  iis  one  fuh:  or  the  oll'cr  hnp- 
peneil  (o  prevail.  At  lenirlli,  in  1114.'>.  llie  inseinlily  wai  eailcd.  ami  no  rciison  civcn  but 
tliis,  y\/.. :  'I'lial.  I.y  ill.'  ^'raiit  in  Ihe  llarl  of  Carli.^le,  llie  iiihahit.ints  we're  to  enjoy  nil  the 
lihenieii,  iirivile^TS,  ami  fnim-liistw  of  ICnirlijh  sulijeila;  nml  tlicrPt'iro.  na  it  h  also 
nxpressly  muntioned  in  llio  gmnt,i'oiilil  not  lejnillyl'clHJiin'l.orcliarfed  liy  any  act  with- 
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§  167.  In  the  proprietary  and  charter  governments,  the  right  of 
the  people  to  be  governed  by  laws  established  by  a  local  legislature, 
ID  vhich  they  were  represented,  was  recognized  as  a  fundamental 
priocipte  of  the  compact.     But  in  the  provincial  governments  it  was  / 
often  a  matter  of  debate,  whether  the  people  had  a  right  to  be  repre-  [ 
sented  in  the  le^lature,  or  whether  it  was  a  privilege  enjoyed  by  the  i 
favor  and  during  the  pleasure  of  &e  crown.     The  former  waa  the   ] 
doctrine  of  the  colonists  ;  the  latter  was  maintained  by  the  crown  and   | 
ite  legal  advisers.     Struggles  took  place  from  time  to  time  on  this 
subject  in  some  of  the  provincial  assemblies ;  and  declarations  of 
rights  were  there  drawn  up,  and  rejected  by  the  crown  as  an  invosioD 
of  its  prerogative.^     The  crown  abo  claimed,  as  within  its  Axclnsive 
competence,  the   right  to  decide,  what  number   of  representatives    i 
should  be  chosen,  and  from  what  places  diey  should  come.*     The 
provincial  assemblies  insisted  upon  an  adverse  claim.     The  crown  also 
insisted  on  the  right  to  continue  the  legislative  assembly  for  an  mdefi- 
nite  period,  at  its  pleasure,  without  a  new  election ;  and  to  dissolve  it 
in  hke  manner.     The  latter  power  was  admitted ;  but  the  former  was 
most  stoutly  resisted,  as  in  effect  a  destruction  of  the  popular  right  of 
representation,  frequent  elections  being  deemed  vital  to  their  political 
safety; — "a  right,"  (as  the  declaration  of  independence  emphat- 
ic^ly  pronounces,)  "  inestimable  to  them,  and  formidable  to  tyrants 
only,"  ^    In  the  colony  of  New  York  the  crown  succeeded  at  last 
[1743]  *  in   establishing  geptennial  assemblies,  in  imitation  of  the 
septennial  parliaments  of  the  parent  country,  which  was  a  measure  so 
oKnsive  to  the  people,  that  it  constituted  one  of  their  grievances 
propounded  at  the  commencement  of  the  American  Revolution.^ 

§  168.  For  all  the  purposes  of  domestic  and  internal  regulation,  the 
colonial  legblajur^s  decme(|  themselves  possessed  of  entire  and  exclu- 


OQt  tbeir  own  conacni.    This  prant,  in  1627,  waa  made  by  Charles  the  First,  a  prince  not 
At  most  tender  of  the  suhjccls'  liberties.    After  the  restoration,  there  is  no  instance  of  a 
colony  settled  without  a  repieeentBlive  of  the  people,  nor  any  attempt  to  deprive  the  co- 
lonics of  tliis  privilege,  except  in  the  arbitrary  reign  of  King  Jamea  the  Second." 
1  1  HUt- lliBt.  85,  86,  87 ;  I  Chalm,  Opin.  189;  2  Dong.  Summ.  251,  &c. 

•  I  Pitt.HisLSSi  1  Chalm.  Opin.  268,272;  2Dong.  Summ.37,3e,  39,  40,  41,  73; 
Chin  J  Pren^.  eh.  3. 

'  1  Pitk.  Histas,  87. 

*  1  Pitk,  Hist.  87,  BB- 

'  In  YirgiDia  aI»o  the  aascmblies  were  seplennisl.    The  Federalist,  No.  SS. 
10* 
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aive  autliority.  One  of  the  earliest  forms,  in  which  the  spirit  of  tiie 
people  exhibited  itself  on  tliia  subject,  waa  the  constant  denial  of  aH 
power  of  taxation,  except  under  laws  passed  hy  themBelvea.  The 
projiricty  of  their  resistance  of  the  claim  of  tLe  croicn  to  tax  them 
seems  not  to  have  been  denied  by  the  moat  Btrenuous  of  their  opponents.' 
It  was  the  object  of  the  latter  to  subject  them  only  Jj  the  undefined 
and  arbitrary  power  of  taxation  hj  parliament.  The  colonists,  with 
a  firmness  and  public  spirit  which  strike  us  with  surprise  and  adminr 
tion,  claimed  for  themselves  and  their  posterity,  a  total  exemption 
from  all  taxation  not  imiwsed  by  their  own  representatives.  A  declar- 
ation to  this  effect  will  be  found  in  some  of  the  earliest  of  colonial 
legislation ;  in  that  of  Plymouth,  of  Massachusetts,  of  Virginia,  of 
Maryland,  of  Rliodo  Island,  of  New  York,  and  indeed  of  moet  of  the 
other  colonies,^  The  general  opinion  held  by  them  was,  that  parlia- 
ment had  no  authority  to  tax  tlicm,  because  they  were  not  repre- 
sented in  parliament,* 

%  IGO.  On  the  other  hand,  the  statute  of  0  Geo.  3,  ch.  12,  con- 
tained an  express  declaration  by  parliament,  that  "  the  colonies  and 
plantations  in  America  have  been,  iirc,  and  of  ri^ht  ought  to  be,  sub- 
ordinate unto  and  dependent  upon  the  imperial  crown  and  parliament 
of  (Jrcat  Britain,"  and  that  the  king,  with  the  advice  and  consent  of 
pariiamcnt,  "  had,  hath,  and  of  ri;ilit  ou^lit  to  have,  full  power  and 
authority  to  make  laws  ami  statutes  of  sufficient  force  and  validity  to 
bind  the  colonics  and  people  of  America  in  all  cases  whatsoever."  * 

^  170.  It  does  not  appear,  that  this  declaratory  act  of  IJ  Oeo,  3, 
met  with  any  general  opposition  among  those  statesmen  in  England, 
who  were  most  friendly  to  America.  Lord  Chatham,  in  a  speech  on 
the  17th  of  December,  17').),  said,  "I  assert  the  authority  of  this 
country  over  the  colonies  to  be  sovereign  and  supreme  in  every  cir- 
cumstance of  government  and  legislation.  But,  (he  added,)  taxa- 
,    tion  is  no  part  of  the  governing  or  legislative  power  —  taxes  are  the 


1  Chtilm.  Aunnl-'.  6,W,  Cfil,  f.iw,  GPfi,  6c;  ;  Sl:it.  fi  Geo.  -1,  vh.  12. 

*  I  Pilkins  HL-t.  89,  !W),  ill  ;  ■>  Hcilmos's  Annals,  133.  131, 1,15  ;  i  Donj;.  Snmin.  2il > 

iDotiv-.  Summ.  ain;  3  iiiiicii.  Toll.  :.ay,  S-Tl, 

'  I  Pitkin,  80,  Sr.  37, 127,  V'<J;  Mursli.  Colun.352,  353;  Appx.4fi9,  470,  472;  CIuJdi. 
AannU,  CI". 

•  6(Jeo.3,  ch,  la;  Stokes's  roloii.  28.29.     See  also  Marshall  oQ  Colon.  cU,  13,  ii.3S3; 
Vanghan,  K.  300, 4t>0;  1  I'itkia'a  IWn.  U3. 
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voluntary  grant  of  the  people  alone."  ^    Mr.  Burke,  who  may  justly  be 
deemed  the  leader  of  tlie  colonial  advocates,  maintained  tho  supremacy 


'  Mr-Bt^c  haa  skcti'1ie<I  with  a  most  muftcrly  hand  the  true  origin  of  tliid  rcsistaiico       O 
to  the  power  of  tnxntion.    The  pudsegc  is  90  full  of  his  best  el04[ucnce,  nnd  [wrtrays 
with  Bnch  strikint;  tidclity  tlic  chanioler  of  the  coloniat^,  tlint  notwithstimdin);  its  kngtb, 
I  am  templed  to  Iny  it  before  the  rcHiler  in  this  note. 

"  In  this  rharancr  of  (he  Ameni'one,  a  love  of  freedom  is  the  prcdominntinf;  fentlire, 
whkh  DiM-ks  and  distiDguislicH  the  wlioEc;  and  as  an  ardent  is  always  a  jealouK  altcrcion, 
TODr  colonics  ticcome  imNpiuiouii.  restive,  and  untroctahlc,  whenever  they  see  llic  Icott 
Bttempt  to  wrest  from  them  b_v  force,  or  shulHo  from  tliem  by  chicane,  what  ilicy  think 
the  only  ailvunta^  worth  living  for.  Tiiis  fierce  spirit  of  liberty  it  stronger  in  the  F.ag- 
liib  colonics  probably  than  in  any  oilier  people  of  ihc  earth ;  and  this  from  a  grcuc  vari- 
ety of  poweriul  rauses ;  which,  to  understand  the  true  temper  of  their  minds,  and  the 
direction  which  thia  spirit  takes,  it  will  not  lie  amiss  tn  lay  ojicn  Homewliot  more  largely. 

"First,  the  people  of  the  colonics  arc  descendants  of  Englislimen.  l^gland,  Sir,  is  a 
nation,  whirh  still,  I  hope,  respeetx,  nnd  formerly  adored,  her  freedom.  Tho  colouiEU 
emigrated  from  you,  when  this  part  of  your  irharacter  was  most  predominant ;  nnd  they 
took  this  bias  and  direction  the  moment  they  parted  from  your  hands.  'Hicy  arc  there- 
fore  not  only  devotc<l  lo  lilicrly,  hut  to  lilicrty  ot'i'onlinc  to  r'n(;lisli  ideas,  nnd  on  F.ag- 
U>h  principles.  Alrttrntt  liberty,  like  other  nicre  nlistraeiions,  is  not  to  Iw  found.  Ub-  fy 
erty  inheres  in  some  sensible  object;  and  every  nation  h,i*  formed  to  itself  some  favorite 
point,  which  liy  way  of  eminence  liecomes  the  criterion  of  their  happincsii.  Jt  liap> 
pened,  you  know,  Sir,  that  tho  great  contests  for  frcniotn  in  this  country  were  from  the 
earliest  times  chiefly  njian  the  question  of  taxinj:.  Most  of  the  contents  in  the  uuciunl 
commonwealths  turned  |irimarily  on  the  rii^ht  of  election  of  ma;:istratcs ;  or  on  tlu; 
balooce  amouE  tbe  sever.d  orders  of  the  st;iie.  The  <|iicslion  of  money  was  not  with 
them  ao  immediate.  But  in  Knplaiid  il  wiis  olhcrwi.w.  <  In  this  point  of  tuxes  ttic  abkit 
pens,  and  most  eloquent  tongues,  have  been  cxen'iscd ;  the  preatcst  spirits  have  ncteil 
and  suffered.  In  order  to  uivo  the  fullest  satisfaclion  cnnccminu  the  importance  of  thin 
point,  it  WHS  not  only  necessary  for  lbo«!.  who  in  utpumcnt  defended  the  excellence  of 
Ike  English  constitution,  to  insist  on  this  privilege  of  i,Tiinting  money  as  a  dry  point  of 
fict,  and  to  prove,  tliut  the  right  had  liecn  acknowledged  in  ancient  pan-hiucnts,  and 
Uind  usages,  to  reside  in  a  certain  body  colled  an  hou^e  of  commons.  Tliey  went  much 
further ;  they  attemptctl  to  prove,  and  they  succccdcil,  ihiit  in  theory  il  ought  to  lie  so, 
from  Iho  particular  nature  of  a  house  of  commons,  os  an  immediate  rcprc<ientiitivc  of  the 
people ;  whether  the  old  record.*  had  delivered  tiiis  oracle  or  not.  They  took  infinite 
poiOH  to  inculeatc,  as  a  fimdamcntal  principle,  that  in  all  monarchies,  tlic  pc(i]>la  man 
in  effect  themselves  mediately  or  immediately  possess  the  power  of  granting  their  own 
money,  or  no  sliadow  of  lilierty  could  subsist.  The  colonics  draw  from  you,  as  with  C 
their  life-blood,  ihcse  ideas  and  principles.  Their  lore  of  lilicrty,  as  with  yen,  lived  and 
■ttachcd  on  tliis  specific  point  of  taxing.  Lilicrly  might  be  safe,  or  might  be  endun^crcd 
in  twenty  other  particulars,  without  thcii  lieing  much  pleased  or  alarmed.  Here  tliey 
felt  its  pulse;  and  as  they  found  that  l>eat,  tliey  tboaght  ibemsch-Gs  sick  or  sound.  I  do 
not  say  whether  they  were  ri(;ht  or  wrong  in  ap))lyinK  your  general  argiimeiils  lo  their 
own  ease.  It  is  not  easy  indeed  lo  make  a  monopoly  of  theorem!)  and  corollaries.  The 
fact  is,  that  they  did  thus  apply  those  general  ai^umenls ;  and  your  mode  of  govemiiig 
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of  parliament  to  tlie  fall  extent  of  the  declarator;  act,  and  as  justly 
incht'lin^  the  power  of  taxation.'    But  be  deemed  the  power  of  taxnr 


them,  wlii'thcr  tlirouith  icnitr  or  indoleDce,  through  wisdom  or  mlaUke,  confinned  tbom 
0  in  ilic  iiiin^'inui ion,  tliuC  they,  as  well  as  3roti,hiidan  ioierMtln  theM  common  priuriple*. 
"  Thi'/  were  fanhBr  ronlirmed  in  tliia  pleaaing  error  hj  the  form  of  Ihejr  provincul 
lci;ii=liiiivij  n»icm1>lica-  Tlicir  gavcmments  ore  populiir  In  an  hi^  degree;  Mma  >n 
niurcly  ]><>]>ii1iiti  in  nil,  tlic  populnr  representative  is  the  moat  ircigh^ ;  and  this  ahBre  of 
the  ]H.-ojilc  in  iheir  onIinar)r  goveiiiincnt,  never  failsto  inspire  them  with  lof^  WDtilaentl, 
itnil  with  u  strong  aversion  from  whntCTCr  lends  to  depiire  them  of  their  chief  import- 

"  If  any  tiling  were  wanting  to  litis  necessary  operation  of  the  form  of  goTcntmnit, 
r(!li;;ion  would  hiivc  given  it  a  rompletc  efl'ctt.  Religion,  always  a  principle  of  enei^, 
in  this  new  jicoptc,  is  no  way  worn  out  or  impurcd ;  and  (heir  mode  of  profuiiiig  it  is 
ulsu  one  m»in  cunse  of  this  tnc  spirit.  The  people  ar«  pioleatanU',  and  of  that  kind, 
which  ht  ihc  moat  oilrcrse  to  all  implicit  submission  of  mind  and  opinion.  This  is  «, 
persiinsion  not  only  fuvonihle  to  lihcrty,  but  bailt  upon  it.  I  do  not  think.  Sir,  th«t  Om 
reason  of  this  arerscncss  in  the  dissenting  churches  from  all  that  looks  like  obsolnts 
govcrnmoiit  i.s  so  much  to  l>o  sought  In  their  religious  tenets,  as  in  Iheir  history.  Every 
one  knows,  that  the  Itomnn  Cntliolic  religion  is  ut  least  coeval  with  most  of  the  ffO'Crc- 
mcnti  where  it  prevails;  that  it  has  geiicrully  gone  hand  in  hand  with  them  ;  and 
received  great  favor  und  every  kind  of  snpport  from  anihorily.  Tlie  Clmrchof  Kngland, 
too.  was  formed  from  her  iTiidIc  uiiiler  tlie  nursing  citrc  of  regular  gOTemnient.  But 
the  dissenting  interests  liavc  sprung  np  in  ilirect  opposition  to  all  the  onlinory  powers  of 
the  worhl ;  and  could  justify  tliat  OI>po^iition  only  on  a  strong  claim  to  natural  liWrly. 
Their  TCrv  existence  depended  on  the  powerful  atid  iinrcmittcil  assertion  of  thai  clnim. 
AH  prolcstnntism,  cTCn  the  most  cold  and  jiiissive,  is  a  sortof  dissent.  Unt  the  religion 
mO!l  ]irevalcnl  in  our  northern  colonics  is  a  relincmcnt  on  the  principle  of  icuainnco ;  it 
is  the  dilHdciice  of  lUssent;  and  the  protcslnniiiim  of  the  protcslnnt religion.  This  reli' 
gion,  under  a  variety  of  denominations,  agreeing  in  nothing  but  in  the  communion  of 
(■  tliG  spirit  of  lilicrtT,  isprcilominantin  most  of  ihe  nonhcni  provinces;  where  tlie  church 
of  Kn;.'hind,  nolwithatanding  its  legal  rigliis.  Is  in  reality  no  more  than  a  sor(  of  private 
seel,  not  composing  most  proluihly  the  tentli  of  tlie  people.  The  colonists  left  Kngland 
when  this  spirit  was  liigh;  and  in  Ihe  emigrants  was  the  highest  of  ull:  and  even  that 
stream  of  foreigners,  which  lias  been  constimtly  flowing  into  these  colonics,  has,  for  the 
greatest  part,  licen  compoflcd  of  dissenters  from  llio  eswhlishmenls  of  tlieir  severul  coun- 
tries, anil  have  brought  with  tlicm  a  temper  and  character  fiir  from  alien  to  that  of  the 
people,  with  whom  they  mixed. 
'  "  Sir,  1  enn  perceive  by  their  manner,  that  some  penilemen  object  to  tho  Intitndc  of 

this  description ;  hwiinse  in  the  southern  colonics  ihe  church  of  England  forms  n  large 
body,  and  has  a  regular  establishment.  It  is  certiiinlv  true.  There  is,  however,  a  cir- 
cumstance attending  these  colonies,  which,  in  my  opinion,  fuUr  connterlialanees  this 
differem'c,  and  makes  the  spirit  of  liberty  still  more  high  iind  haughty  ihaii  in  tliose  of 
tlie  northward.  It  is  that  in  Virginia  and  the  Carolinas,  they  have  a  vast  midtitnde  of 
(laves.     Where  this  is  tho  case  in  imj  part  of  the  world,  ihose,  nlio  are  free,  are  bv  for 

'  Burke's  Speech  on  Tax.ition  of  America  in  1774 ;  Burke's  Spceeb  on  Conciliation 
with  America,  2U  Alarch,  1775.    See  also  bis  Letters  to  theShcntl's  of  Bristol  in  1777. 
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tion  in  paxliament  as  an  iDstrument  of  empire,  and  not  as  a  mcane  of 
supply  ;  and  therefore,  that  it  should  be  resorted  to  only  in  extreme 


(he  most  proud  and  Jealous  of  (heir  freedom.  Freedom  ta  to  them  not  only  an  enjoy- 
ment, bat  a  kind  of  rank  and  privilege.  Not  seeing  (here,  that  freedom,  as  in  conntriei 
where  it  is  a  common  blessing,  and  an  brond  and  geneml  m  the  ojr,  may  bd  oniled  with 
taaeh  abject  toil,  with  great  misery,  with  all  the  exterior  of  servitude,  liberty  looks 
amongst  them,  like  eomething  (hat  is  more  noble  and  liberal.  I  do  not  mean.  Sir,  to 
commend  the  superior  morality  of  this  sentiment,  whieh  has  at  least  as  much  pride  as 
virtDe  in  it;  bat  I  cannot  alter  the  nature  (^  man.  Tbe  fort  is  so  ;  and  lliese  people  of 
the  southern  colonies  are  much  more  strongly,  and  with  an  higher  and  more  stubborn 
spirit,  attached  to  liberty,  than  those  to  the  northward.  Snch  were  all  the  ancient  com- 
XnODireallhs ;  such  wein  oar  Gothic  ancestors;  such  in  Our  days  were  the  I'olcs ;  and 
mnch  wilt  be  all  maatera  of  slaves,  who  arc  not  slaves  themselves.  In  such  a  people  tho 
banghtiQesa  of  domination  comUnes  with  the  spirit  of  freedom,  fortifies  it,  and  renders  it 
Invincible. 

"  Permit  me,  Sir,  to  add  another  circnmslance  in  onr  colonies,  which  (.■oniributei  no 
■neaa  part  towards  the  growth  and  eHect  of  this  nntraeEable  spirit.  I  mean  their  educa- 
'tion.  In  no  country  perluips  in  the  world  is  the  law  so  general  a  study.  The  jjrofcssion  (^ 
itself  is  numerous  and  powerful ;  anil  in  most  provinces  it  takes  tlic  lead.  The  greater 
Vamber  of  the  depulies  sent  to  tlie  ■■ongress  were  lawyers.  But  nil  who  read,  and  most 
tio  read,  endeavor  to  obtain  some  smattering  in  that  science.  I  have  licen  lold  by  an 
eminent  bookseller,  that  in  no  l)ranch  of  his  business,  after  tracts  of  popular  devotion' 
■were  so  many  books  as  thojc  on  (ho  law  exported  to  the  plantations.  The  colonisia 
liave  now  fallen  into  the  way  of  prinOng  them  for  their  Own  use.  I  boar  that  llicy  have 
void  nearly  as  many  of  Blackstono's  Commentaries  in  America,  «s  in  England.  General 
<Jnge  marts  out  this  disposition  very  pnrtipularly  in  a  letter  on  your  table,  lie  suites, 
that  all  the  people  in  his  government  are  lawyers,  or  smatterers  in  law ;  und  that  in 
Soston  they  have  been  enabled,  hy  successful  chicane,  wholly  to  evade  many  parts  of 
one  of  your  capital  penal  constitutions.  The  smartness  of  dclialc  will  say,  that  this 
knowledge  ought  10  teach  them  mors  clearly  ihc  rights  of  Icgiilalurc,  [heir  obligations 
to  ohodienee,  and  the  penalties  of  rebellion.  All  this  is  mighty  well.  But  my  honor- 
able and  learned  friend*  on  the  floor,  who  condescends  to  mark  what  I  say  for  unimad-  (,  ' 
TGTflion,  will  disiloin  that  ground.  Ho  has  hcani,  as  well  ns  I,  that  when  great  lionors 
and  great  emolumcots  do  not  win  over  this  knowledge  to  tlie  service  of  the  state,  it  ia  a  I 

fbrmiilable  adversary  to  govemmont.    If  the  spirit  be  not  tamed  and  broken  by  these  | 

llappy  methods,  it  is  stubborn  and  litigious.     AbeuHl  alaitla  in  morfi.     This  study  renders  \    n    I 
men  acute,  inquisitive,  dexterous,  prompt  in  uttack,  ready  in  defence,  full  of  resources.^  j 

In  other  connlrios,  the  people,  more  simple  anil  of  a  less  mcrAirial  cast,  judge  of  an  ' 

ill  principle  in  government  only  by  an  actual  grievance;  here  they  anticipale  the  evil 
and  judp;  of  the  pressure  of  llio  grievance  by  the  badness  of  liie  principle.    Tliey  augnr  / 

3ni<govemment  at  a  distance ;    and  snuff  Che  ajiproach  of  tyranny  in  every  tainted.   — 

■'  The  last  cause  of  tliis  disolicdient  spirit  in  the  colonies  is  hardly  less  powerful  than 
the  rest,  as  it  is  not  merely  morel,  but  laid  deep  in  the  natural  constitution  of  things. 
Three  thousand  miles  of  ocean  lie  between  you  and  [hem.    No  contrivance  can  prevent 
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cases  for  the  former  purpose.  With  a  view  to  conciliation,  anofiier 
act  was  passed  at  a  lat«  period,  (in  18  Geo.  3,  ch.  12,)  which  declared, 
that  parliament  would  not  impose  any  duty  or  tax  on  the  coloniea, 
^  except  for  the  regulation  of  commerce  ;  and  that  the  net  prodace  of 
such  duty,  or  tax,  should  be  applied  to  the  use  of  the  colony,  in  wluoh 
it  vas  levied.  But  it  fiuled  of  its  object.  The  spirit  of  resistance 
had  then  become  stubhom  and  uncontrollable.  The  coloniata  wen 
awake  to  a  full  sense  of  all  their  rights  ;  and  habit  had  made  &em 
firm,  and  common  sufferings  had  made  them  acute,  as  well  as  indig- 
nant in  the  vindication  pf  their  privileges.  And  thus  the  stmggle 
was  maintained  on  each  ude  with  unabated  zeal,  until  the  American 
Itcvolution.  The  Declaration  of  Independence  emhocUed  in  a  per 
manent  form  a  denial  of  such  parliamentary  authority,  treating  it  aa  a 
gross  and  unconstitutional  usurpation. 

§  171.  The  colonial  legislatures,  with  the  restrictions  necessarily 
arising  from  tlteir  dependency  on  Great  Britain,  were  sovereign  within 


^ , 

tlic  cfTcrl  of  lliia  dislnnri!,  in  wcnkcuing  ^rcrnmcnL  Sens  rail,  aod  monlhi  past* 
bctwoiin  iho  order  and  tlic  pxtciirion  ;  nnd  the  wnnt  of  a  Hpimly  eaplnontion  of  a  fingla 
point,  in  cnougli  to  dt'fcnt  a  whulc  RvsUiii.  You  have,  indeed,  winged  miniftors  of  ven- 
goaniM!,  who  cuiij  your  holts  in  their  pounces  lo  Ihc  lemoteat  verg«  of  llio  eci.  Bnt 
there  a  potrcr  steps  in,  tliut  limits  the  nrrojpinrcof  m^ingpnasions  nnd  furious  clementi, 
and  iaya,  ■  So  tat  nhalt  thoa  po,  nnd  no  forlliur,'  Who  ure  jou,  thai  should  fret  and 
rage,  and  Mto  the  ebnina  of  nature  1  Nothing  vorsc  linppoat  lo  ron,  thiui  does  to  all 
niuiuns,  who  Imvc  cxten^vc  empire ;  and  it  hiipj>cn»  in  all  tlie  forms,  into  whidi  cmjura 
run  lie  thrown.  In  lurKC  liodics  the  circuhition  of  power  must  be  Ic^  vigorous  ai  tba 
cxtrcniiiiea.  Nature  has  Raid  it.  TIiu  Turk  cniinoi  govern  Egypt,  and  Aiubio,  and 
C;inli-^tun.  ag  he  jroixms  Throt'c ;  nor  has  he  tlic  same  dominion  in  Crimea  andAIgicn, 
which  he  has  at  Drusu  and  Siiiynia.  De.'ipoci^in  itself  is  ol>ltj,-ed  to  tmck  and  hockiter. 
The  Sultan  gels  such  □liedieiii.'c  as  he  can.  He  governs  with  a  loose  itio,  that  he  may 
govern  ut  nil ;  and  Iho  whole  of  the  forco  and  vigor  of  hU  anthoiitr  in  his  centre,  ii 
dcrivcil  from  a  pruilcnt  relaxation  in  all  his  horders.  Spain,  in  her  prOTiiicei,  is,  per- 
hnp^  not  ra  wdl  obeyed,  as  you  arc  in  i-uura.  She  eoinplies  too;  sho  sabmita;  sb« 
watehes  times.  Thia  is  the  immutublo  condition;  ihc  eternal  law,  of  cxlcnsivo  aod 
dcinched  empire 

"  Then,  Sir,  from  the«c  six  capital  sources  :  of  Jeseent ;  of  form  of  govoniment ;  of 
reliitiun  in  the  northern  iirovinecs ;  of  manners  in  the  sonihcm;  of  edueation)  of  the 
temotcne's  of  situation  from  the  (lest  mover  of  government ;  from  all  these  uaoaci  a 
iuircc  Hpiril  of  tilicrty  lias  grown  up.  Jt  lias  grown  wicli  the  growth  of  the  people  in 
your  colonies,  and  increaacil  with  tin'  increase  of  their  wealth ;  aspirit,  tlm(  unlmppily 
meeting  with  an  excri'isc  of  power  in  England,  whiih,  however  lawful,  is  not  reconrihi- 
hle  to  any  ideiis  of  lilwrty,  mui'li  le^ij  with  theirs,  has  kindled  this  Sonic,  that  is  ready  lo 
ronsnme  ns."    2  Burke's  Works,  3S-4S. 
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■''■^e  limits  of  their  reapeedve  territories.  But  there  was  thia  difference 
among  tlietii,  that  in  Maryland,  Conaecticut,  and  Rhode  Island,  the  I 
laws  were  not  required  to  be  sent  to  the  king  for  his  approval ;  I 
whereas,  in  all  the  other  colonies,  the  king  possessed  a  power  of  abro- 
gating them,  and  thej  were  not  final  in  their  authority  until  they  bad 
passed  under  his  review.'  In  respect  to  the  mode  of  enacting  laws, 
'i  Uiere  were  some  differences  in  the  organization  of  the  colonial  govcm- 
meats.'  In  Connecticut  and  Hhode  Island  the  governor  had  no  nega- 
tive upon  the  laws ;  in  Pennsylvania  the  council  had  no  negative,  but 
■was  merely  advisory  to  the  executive  ;  in  Massachusetts,  the  council 
was  chosen  by  the  legislature,  and  not  by  the  crown  ;  but  the  governor 
tad  a  negative  on  the  choice. 

§  172.  (3.)  In  all  the  colonies,  the  lands  witiiin  their  limits  were 
fcy  the  very  terms  of  their  original  grants  and  charters  to  be  holden  of 
4be  crown  in  free  and  common  socage,  and  not  in  capite  or  by  knighta 
service.  They  were  all  holden  either,  as  of  the  manor  of  East 
Crreenwich  in  Kent,  or  of  the  manor  of  Hampton  Court  in  Middlesex, 
KiT  of  the  castle  of  Windsor  in  Berkshire.*  All  the  slavish  and  mili- 
"tary  part  of  the  ancient  feudal  tenures  was  thus  effectually  prevented 
^fitnn  taking  root  in  the  American  soil ;  and  the  colonists  escaped  from 
^e  oppressive  burdens,  which  for  a  long  time  affected  the  parent  coun- 
try, sod  were  not  abolished  until  after  the  restoration  of  Charles  the 
Second.*  Our  tenures  thus  acquired  a  universal  simplicity ;  and  it  is 
"believed,  that  none  but  freehold  tenures  in  socage  ever  were  in  use 
among  us.  No  traces  are  to  be  found  of  copyhold,  or  gavel  kind,  or 
burgage  tenures.  In  short,  for  most  purposes,  our  lands  may  be 
deemed  to  be  perfectly  allodial,  or  hold  of  no  superior  at  all ;  though 
many  of  the  distinctions  of  the  feudal  law  have  necessarily  insinuated 
tiiemaelves  into  the  modes  of  acquiring,  transferring,  and  transmitting 
real  estates.  One  of  the  most  remarkable  circumstances  in  our  colo- 
nial history  is  the  almost  total  absence  of  leasehold  estates.  The 
erection  of  manors  with  all  their  attendant  privileges,  was,  indeed, 
provided  for  in  several  of  the  charters.  But  it  was  so  little  congenial 
yi(k  the  feelings,  the  wants,  or  the  interests  of  the  people,  that  after 


■  Chnlmen'n  AniiiJ?,  SU3,  295 ;  1  Doug  Samm.  307,  SOS. 

•  1  Doug.  Suram.  21S. 

'  I  GrahRinc's  Hist.  43,  44. 

*  SUI.  ISCar.  3,  ['h.  S4. 
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tlicir  erection  tlicy  gradually  fell  into  desuetude ;  and  the  few  remHin- 
iug  ill  'jiir  day  arc  but  shadows  of  the  ]>tkit,  the  relics  of  faded  grand- 
eur ill  the  last  steps  of  decav,  enjoying  no  privileges,  and  conferring 

no  piiwcr. 

^  173.  Ill  fiict,  partly  from  the  cheapness  of  land,  and  partly  from 
an  iiiuato  love  of  independence,  few  iigricultural  estates  in  the  whole 
country  \tti\a  at  any  time  been  held  on  lease  for  a  stipulated  rent. 
The  t<.-iiantd  and  occupiers  arc  almost  universally  the  proprietors  of  tbs 
soil  in  fee  simple.  'I'lie  few  estates  of  a  more  limited  duration  are 
princi]'ally  those  arising  from  the  acts  of  the  law,  such  aa  estates  in 
dower,  ami  in  curtesy.  Strictly  speaking,  therefore,  there  has  nerer 
beeii  ill  this  cnuutry  a  dependent  jjeasantry.  The  yeomanry  are  ab- 
solute owners  of  the  soil,  on  whidi  they  tread;  and  their  character 
has  ft'iiui  this  circumstance  been  marked  by  a  more  Jealous  watchfol- 
MGfs  cif  their  i-i^litn,  and  by  a  more  steady  spirit  of  resistance  against 
every  cneroaehment,  than  can  he  found  among  any  other  people, 
wlio^f  liiiMt-;  ami  pur.suits  are  h-ss  homogeneous  and  indejwndent,  less 
influenced  by  persimal  elioico,  and  mure  controlled  by  political  circum- 
stances. 

§  174.  (4.)  Connected  with  this  state  of  things,  and,  indeed,  as  a 
natural  coTirteijUcnco  flowing  fiom  it,  is  the  simiilieity  of  the  system  of 
coiivoyoucci,  Iiy  which  the  titles  to  estates  are  passed,  and  the  noto- 
riety of  the  traiisfei-s  made.  From  a  very  early  period  of  their  setr 
tlcmcut  the  colotiies  adopted  an  almost  uniform  mode  of  conveyance  of 
land,  at  once  simple  and  (iracticalile  and  safe.  The  differences  are  so 
slight,  that  tliey  became  almost  evanescent.  AH  lands  were  conveyed 
hy  a  deed,  eummonly  in  the  form  of  a  feoffment,  or  a  bargain  and  sale, 
or  a  lease  and  release,  attested  by  one  or  more  witnesses,  acknowledged 
or  proved  before  some  court  or  mapstrate,  and  then  registered  in  some 
public  rej;istiT.  When  so  executed,  acknowledged,  and  recorded,  it 
had  full  eft'ect  to  convey  the  estate  ivithout  any  livery  of  seisin,  or  any 
other  act  or  ceremony  whatsoever.  Tliis  mode  of  conveyance  prevail- 
ed, if  not  in  all,  in  nearly  all  the  colonies  from  a  very  early  period  ; 
and  it  lia.^  now  bocomo  absolutely  univei-sal.  It  is  hardly  poaaible  to 
measure  the  beiiefieial  influences  upon  our  titles  arising  from  this 
source,  in  i>oint  of  security,  facility  of  ti-ansfer,  and  marketable  value. 

§  17:'».  (A.)  All  the  colonies  considered  tliomse Ives,  not  as  ]iarcel  of 
the  realm  of  Great  Britain,  but  as  dependencies  of  the  British  crown, 
and  owing  allegiance  thereto,  tlic  king  being  their  supreme  and  sove- 
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reign  lord.^  In  virtue  of  its  general  aaperintendency  the  crown  cod- 
stantly  claimed,  and  exercised  the  right  of  entert^aing  appeals  from 
Ite  courts  of  the  last  resort  in  the  colonies ;  aad  these  appeals  were 
heard  and  finally  adjudged  hj  the  king  in  council.^  This  right  of  ap- 
peal waa  secured  by  express  reservation  in  most  of  the  colonial  char- 
ters. It  was  expressly  provided  for  by  an  early  provincial  law  in  New 
Hampshire,  when  the  matter  in  difference  exceeded  the  true  value  or 
sum  of  X300  sterling.  So,  a  like  colonial  law  of  Bhode  Island  was 
enacted  by  its  local  legislature  in  1719.'  It  was  treated  by  the  crown, 
aa  an  inherent  right  of  the  subject,  independent  of  any  such  reservar 
tion.*  And  so  in  divers  cases  it  was  held  by  the  courts  of  England. 
The  reasons  given  for  the  opinion,  that  writs  of  error  [and  appeals] 
lie  to  all  the  dominions  belonging  to  England  upon  the  ultimate  jud^ 
ments  given  there,  are,  (1.)  That,  otherwise,  the  law  appointed,  or 
permitted  to  such  inferior  dominion  might  be  considerably  changed 
without  the  assent  of  the  superior  dominion  ;  (2.}  Judgments  might 
be  ffven  to  the  disadvantage  or  lessening  of  the  superiority,  or  to 
make  the  superiority  of  the  king  only,  and  not  of  the  crown  of  Eng- 
land ;  and  (3.)  That  the  practice  haa  been  accordingly.^ 

^  176.  Notwithstanding  the  clearness,  with  which  this  appellate 
jnrisdiction  was  asserted,  and  upheld  by  the  principles  of  the  common 
law,  the  exercise  of  it  wils  not  generally  assumed  until  about  1680 ; 
and  it  was  not  Uien  conceded,  as  a  matter  of  right  in  all  the  colonies.' 
On  the  contrary,  Massachusetts  resisted  it  under  her  first  charter,  (the 
right  of  appeal  was  exprosaly  reserved  in  that  of  1C91)  ;  and  Hhode 
Island  and  Connecticut  at  first  denied  it,  as  inconsistent  with,  or  rather 
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684;  ClinMtian  t.  dlrvtr,!  P.  WiU.  It-  329;  Aa.  Gen.  r.  Slanirl,2  Merivale,  B.  143, 
156;  UtiT.  Qwfa,  SBurr.  834,  853,  854,  856;  FabrlgwiT.  Moityn,  Cowp.  174;  1  Dong. 
Snmm.  216;  3  Wilson's  Works,  230;  2  Cbalm.  Opin.  I'T,  223. 

•  CliittyonPrerog.  ch.  3,p.  38,  29;  1  Chalm.  Opin.  323;  1  Pitk.Hiit.  131, 133, 134, 
IS5, 136;  1  Chalm.  Annolfl,  139,140,678;  &  Mou.  Bi»t.  Coll.  139. 
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as  not  provided  for  in  theirs.'  Rhode  Islvid  aoon  afteimrda  mr- 
rcndcrcd  her  opposition.^  But  Connecticut  continued  it  to  a  later 
penoil.^  In  a  prautical  sense,  however,  the  appellate  juiiadictioii  of 
tiic  kin;r  in  council  was  in  full  and  undisturbed  exerrase  throughout  the 
colonics  at  the  time  of  the  American  Revolution ;  and  was  deemed 
rather  a  protection,  than  a  grievance.* 

§  177.  (ti.)  Tliough  mn  colonies  had  a  common  origin,  and  owed 
a  common  allegiance,  and  the  inhabitauts  of  each  were  British  Bubjeds, 
they  had  no  direct  political  connection  Yfith  each  other.  Each  wm 
independent  of  all  the  others  ;  each,  in  a  limited  sense,  was  sovereijp 
within  its  oim  territory.  There  was  neither  alliance  nor  confedenej 
between  them.  The  assembly  of  one  province  could  not  make  laws 
for  another ;  nor  confer  privileges,  which  were  to  be  enjoyed  or  exer- 
cised in  another,  farther  than  they  could  be  in  any  independent  foreiga 
state.  As  colonies,  they  were  also  excluded  from  all  connectiooa  with 
foreign  states.  They  were  known  only  aa  dependencies ;  and  they 
followed  the  fat<3  of  the  parent  country  both  in  peace  and  war,  without 
having  assigned  to  them,  in  the  intercoui-se  or  dijilomacy  of  nations, 
any  distinct  or  independent  existence/'  They  did  not  possess  the 
power  of  forming  any  league  or  treaty  among  themselves,  which 
should  acquire  an  oMigatory  force  without  the  assent  of  the  parent 
state.  And  though  their  mutual  wants  and  necessities  often  induced 
them  t»  associate  for  common  pnriwses  of  defence,  these  confederacies 
were  of  a  casual  and  temixirary  nature,  and  were  allowed  as  an  indul- 
gence, rather  than  as  a  right.     They  made  several  efforts  to  procun 


1  1  Chulm.  AdiiuIa,  i~'.-J»a,  2!>T,  -104,  411,  44n,  4612;  S  Dong.  SnnuQ.  IT4)  3  Hntcb- 
Coll. 330,  418.  im;  2  llnli'li.  lU't. 5.19. 

•  S  I>ou);.  Kuiiilii.  AT;  3  Hutih.  Coll.  413,413. 

>  2  Doag.  Summ.  194  ;  1  PilL  Hist  123  to  125. 

•  I  luivK  in  my  jiosfcspion  a.  printcil  cnse,  TAamai  FonUi/  t.  B'orfiW  Canmngiam, 
Lrou^liC  before  rlic  );ovcrnor  nnd  council  of  Ncir  York  fram  llic  sujjtcme  court  of  that 
proviDcu  itifapiKiil,  iu  1T&4.  Tlio  grcnt  i[UE»tian  wna,  whether  an  appeal  ot  writ  of  error 
la;;  uiid  tlic  juilf^iw  of  the  (aprcme  court,  unil  ihe  conneil  helil,ithat  no  appeal  lav,  lor 
that  would  lie  to  rc-txumine  fiiftn  sctUcd  1ij  the  vcnJict  of  a  jnrj'.  The  licnieonnt-gOT- 
cmor  diiscntcl.  It  wan  ii^rced  onull  hiilc^that  iin  npptnlha  mnttur  of  law  (by  wa;  of 
irrit  of  ciTor}  Inv  to  the  kinj;  in  eoiineil  from  iilt  juilj^cuta  in  tho  colooiea ;  but  not  u 
to  matter,  of  Eii-t  in  suits  nt  iiininion  law.  It  via  nXstt  hell,  that  in  all  the  eoloniec  the 
snlijcrtu  carry  with  them  the  laws  of  KTi);land,  mid  therefore  as  well  lluMe,  wbidl  look 
place  after,  h!i  iIiom,  which  wore  in  fori'e  l>cforc  Mi^.'su  Ghana. 

t  1  CluUm.  AnnalH,  CS6,  C90,  GOO. 
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Ae  establishmeiit  of  some  general  superintending  goremment  over 
them  all ;  bat  their  own  differences  of  opinion,  as  well  a^  the  jealousy 
of  the  crown,  made  these  efforts  aboi^tive.'  These  cfiforts,  however, 
prepared  their  minds  for  the  gradual  reconciliation  of  their  local 
interests,  and  for  the  gradual  development  of  the  principles,  up<m 
which  a  union  ought  to  rest,  rather  than  brought  on  an  immediate  j 
sense  of  the  necessity,  or  the  blessings  of  such  a  general  govemment^^U 

^  178.  But  although  the  colonies  were  independent  of  each  other ^ 
in  respect  to  their  domestic  concerns,  they  were  not  wholly  alien  fau 
each  other.  On  the  contrary,  they  were  fellow  subjects,  and  fon 
many  porposcs  one  people.  Every  colonist  had  a  right  to  inhabit,  i^ 
lie  pleased,  in  any  other  colony  ;  and  as  a  British  subject,  he  waa 
capable  of  inheriting  lands  by  descent  in  every  other  colony.  The 
commennal  intercourse  of  the  colonies,  to9,  waa  regulated  by  th« 
general  laws  of  the  British  empire  ;  and  could  not  be  restrained,  or  | 
obstructed  by  colonial  legislation.  The  remarks  of  Mr.  Chief  Justice  > 
Jay  on  this  subject  are  equally  just  and  striking.  "  All  the  people  j 
of  this  country  were  then  subjects  of  the  king  of  Great  Britain,  and 
owed  allegiance  to  him  ;  and  all  tho  civil  authority  then  existing,  or 
exercised  here,  flowed  from  the  head  of  the  British  empire.  They 
were,  in  a  strict  sense,  fellow  subjects,  and  in  a  variety  of  respects 
one  people.  When  tho  Revolution  commenced,  the  patriots  did  not 
assert,  that  only  the  same  affinity  and  social  connection  subsisted 
between  the  people  of  the  colonies,  which  subsisted  between  the  peo- 
jJe  If  Gaul,  Britain,  and  Spain,  while  Roman  provinces,  to  wit,  only 
Hat  affinity  and  social  connection,  which  result  from  the  mere  circum- 
stance of  being  governed  by  the  same  prince."  Different  ideas  pre- 
vailed, and  gave  occasion  to  the  Congress  of  1774  and  1775.' 

§  1T9.  Having  considered  some  of  the  particulars,  in  which  the 
politico]  organization,  and  public  rights,  and  juridical  policy  of  the  colo- 
nies were  nearly  similar,  it  remains  to  notice  a  few,  in  which  there 
were  important  differences. 

(1.)  As  to  the  course  of  descents  and  distribution  of  intestate 
estates.     And,  here,  the  policy  of  different  colonics  was  in  a  great 


■  1  Pilk.  Hut.  so,  Ml,  U3,  14.1,  144,  145,  146,  439;  3  Haz.   Coll.;  I   Hulh.  Colon. 
Ch.  10,  p.  384i  3  Hatch.  Hint.  21,  22,  23. 
»  CluAoim  T.  State  of  Georgia,  a  Dall.  470. 
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measure  detenDincd  b;  the  natnre  of  their  original  goremments  sod 
]oc?i  positions.  All  the  southern  colonies,  inclading  Virginia,  adhered 
to  the  course  of  descents  at  Uie  common  law  (as  we  hare  had  ocearion 
to  see)  down  to  the  American  Revolution.  As  a  natural  conseqaenM> 
real  property  was  in  these  colomes  generally  held  in  lai^ge  mawes  by 
the  families  of  ancient  proprietors  ;  tlie  yoanger  branches  were  in  a 
great  measure  dependent  upon  the  eldest ;  and  the  latter  assumed, 
and  supported  somewhat  of  the  preeminenee,  which  belonged  to  ba- 
ronial possessions  in  the  parent  country.  Virginia  was  no  tenacioua  rf 
entails,  that  she  would  not  even  endure  the  barring  of  them  by  the 
common  means  of  fines  and  recoveries.  New  York  and  New  Jeney 
silently  adhered  to  the  English  rule  of  descents  nnder  the  goremment 
of  the  crown,  as  royal  provinces.  On  the  otJier  hand,  all  New  Eng- 
land, with  the  exception  of  Rhode  Island,  &om  a  very  early  period  o( 
their  settlements  adopted  the  rule  of  ^viding  the  inheritance  e(jaa]ly 
among  all  the  children,  and  other  next  of  kin,  giving  a  double  share 
to  the  eldest  son.  Maryland,  after  1715,  and  Pennsylvania  almost 
from  its  settlement,  in  like  manner  distributed  the  inheritance  among 
all  the  children  and  other  next  of  kin.  N'ew  Hampshire,  although  a 
royal  province,  steadily  clung  to  the  system  of  Massachusetts,  which 
aho  had  received,  when  she  formed  an  integral  part  of  the  latter. 
But  Rhode  Island  retained  (as  we  have  already  seen)  its  attachment 
to  the  common  law  rule  of  descents  doi^n  almost  to  the  era  of  the 
American  Revolution.* 

§  180.  In  all  the  colonies,  where  the  rule  of  partible  inheriAnce 
prevailed,  estates  were  soon  parcelled  out  into  moderate  plautatioos 
and  farms ;  and  the  general  equality  of  property  introduced  habits  of 
industry  and  economy,  the  eflfects  of  wliich  are  still  visible  in  their 
local  customs,  institutions,  and  public  policy.  The  philosophical  mind 
can  scarcely  fail  to  trace  the  intimate  connection,  which  naturally  sub- 
sists  between  the  general  equality  of  tlie  apportionment  of  property 
among  the  mass  of  a  nation,  and  tlie  popular  form  of  its  govei-nment. 
The  former  can  scarcely  fail,  first  or  last,  to  introduce  the  substance 
of  a  republic  into  the  actual  administration  of  the  government,  though 
its  forms  do  not  bear  such  an  external  impress.  Our  revolutionary 
statesmen  were  not  insensible  to  this  silent  but  potent  influence  ;  and 


'  To  1770,  CorrfncT  T.  Coffins,  2  Pctcn's  Sup.  Ct.  R.  68. 
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die  fact,  QaA  at  th«  present  time  the  law  of  divisible  ioberitanoea  per- 
Tftdes  the  TJiiioD^  is  a  strong  proof  of  the  general  Benso,  not  merely  of 
its  equity,  but  of  its  poUtical  importance. 

§  181.  A  very  curious  question  was  at  one  time '  agitated  before 
the  king  m  council,  upon  an  appeal  from  Connecticut,  how  far  the 
statutes  of  descents  and  distributions,  dividing  the  estate  among  all 
the  children,  was  conformable  to  the  charter  of  that  colony,  which 
required  the  laws  to  be  "  not  contrary  to  the  laws  of  the  realm  of 
England."  It  was  upon  that  occasion  decided,  that  the  lav  of 
dascraits,  ^TiDg  the  female,  as  well  as  the  male  heirs,  &  part  of  the 
real  estate,  was  repugnant  to  the  charter,  and  therefore  void.  This 
determination  created  great  alarm,  not  only  in  Connecticut,  but  else- 
where ;  »nee  it  might  cut  deep  into  the  legislation  of  the  other  colo- 
nies, and  disturb  the  foundation  of  many  titles.  The  decree  of  the 
eoDDcil,  annulling  the  law,  was  npon  the  urgent  application  of  some  of 
the  colonial  agents  revoked,  and  the  law  reinstated  with  its  obligatory 
ftirce.^  At  a  still  later  period  the  same  question  seems  to  have  been 
presented  in  a  somewhat  diiFerent  shape  for  the  consideration  of  the 
law  officers  of  the  crown  ;  and  it  may  now  be  gathered  as  the  rule  of 
construction,  that  even  in  a  colony,  to  which  the  benefit  of  the  laws  of 
England  is  expressly  extended,  the  law  of  descents  of  England  is  not 
to  be  deemed,  as  necessarily  in  force  there,  tf  it  ia  inappUcable  to 
their  situation ;  or  at  least,  that  a  change  of  it  is  not  beyond  the  gen- 
eral competency  of  the  colonial  legislature,* 

5  182.  (2.)  Connected  with  this,  we  may  notice  the  strong  tendency 
of  the  colonies  to  make  lands  liable  to  the  payment  of  debts.  In  some 
of  them,  indeed,  the  English  rule  prev^ed  of  making  lands  liable 
only  to  an  extent  upon  an  elegit.  But  in  by  far  the  greatest  number, 
luids  were  liable  to  be  set  off  upon  appraisement,  or  sold  for  the  pay- 
ment of  debts.  And  lands  were  also  assets,  in  cases  of  a  deficiency 
of  personal  property,  to  be  applied  in  the  course  of  administration  to 
discharge  the  debts  of  the  party  deceased.  This  was  a  natural  result 
of  the  condition  of  the  people  in  a  new  country,  who  possessed  little 
moneyed  capital ;  whose  wants  were  numerous ;  and  whose  desire  of 
credit  was  correspondently  great.     The  true  poUcy  in  such  a  state  of 


"  In  ITS?,  1  1  Pitk.  HiaL  125,  126. 

'  AM.  G«n.v.  Sacari,  3  Meriv.  B.  143,  ISJ,  IS8,  IS9. 
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thinga  was  to  make  land,  in  some  degree,  a  tabotitato  for  money,  hj 
^ving  it  all  the  facilities  of  transfer,  and  all  &o  prompt  appEcilnli^  of 
personal  property.  It  will  be  found,  that  tlie  growUi  of  flie  respeetiTC 
colonics  vas  in  no  email  degree  affected  hj  this  circimutanoe.  Coat- 
plaints  were  made,  and  perhaps  jofltly,  tltat  ondne  prioritaeB  in  pay- 
ment of  debts  were  given  to  the  inhabitants  of  the  colony  orer  dl 
other  creditors  ;  and  tuhat  occaaonal  obstructions  were  thrown  in  die 
iray  of  collecting  debts.^  But  tiie  evil  was  not  general  in  its  opera- 
tion ;  and  the  policy,  wherever  it  was  pursued,  retarded  the  growdi, 
and  stinted  the  means  of  the  settlements.  For  the  purpose,  howerv, 
of  giving  greater  security  to  creditor,  as  well  as  for  a  more  easy 
recovery  of  debts  due  in  the  phmtations  and  colomes  in  America,  tilu 
statute  of  5  George  2,  ch.  7,  [1732,]  among  other  diings  declared, 
tbat  all  houses,  lands,  negroes,  and  other  hereditaments  and  real 
estates  in  the  plantations  should  be  liable  to,  and  chargesble  irith  the 
debts  of  the  proprietor,  and  be  assets  for  the  satisftction  tliereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable,  to  the 
satisfaction  of  debts  due  by  bond  or  other  specialty,  and  aball  be  sub- 
ject to  like  remedies  in  courts  of  law  and  e<[uity,  for  seizing,  extend- 
ing, selling,  and  disposing  of  the  same,  toward  satisfaction  of  such 
debts,  in  like  manner  as  personal  estates  in  any  of  such  plantations  are 
seized,  extended,  sold,  or  disposed  of,  for  satisfaction  of  debts.  TioB 
act  does  not  seem  to  have  been  resisted  on  the  part  of  any  of  the 
colomes  to  whom  it  peculiarly  applied.^  ^ 

§  183.  In  respect  to  the  political  relations  of  the  colomes  with  the 
parent  country,  it  is  not  easy  to  state  the  exact  limits  of  the  depend- 
ency, which  was  admitted,  and  the  extent  of  sovereignty,  which  mif^t 
be  lawfully  exercised  over  thetn,  either  by  the  crown,  or  by  parlia- 
ment. In  regard  to  the  crown,  all  of  the  colonics  admitted,  that  they 
owed  allegiance  to  the  king,  as  their  sovereign  liege  lord,  though  the 
nature  of  the  powers,  which  he  might  exercise,  as  sovereign,  were  slill 
undefined  ,3 

§  184.  In  the  silence  of  express  declarations  we  may  resort  to  the 
doctrines  miuntained  by  the  crown-writers,  as  furnishing,  if  not  an 


>  1  Chalm.  Anoals,  GS2,  693. 
■  Td/air  T.  Sitad,  2  Crancb,  407. 

'«  Colon- ch.  13,  p.  353;  3  WilMD'i  Worlu,  236,  Si 
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exact,  at  least  a  cotnpreheiisive  view  of  the  claimB  of  the  royal  pre- 
rogative over  the  colonial  establishmenta.  They  conaidered  it  not 
necessary  to  muntain,  that  all  the  royal  prerogatives,  exercis^le  in 
England,  were  of  course  exereiaable  in  the  colomee ;  but  only  such 
fimdamental  rights  and  principles,  as  constituted  the  basis  of  the 
tiirone  and  its  authority,  and  without  which  the  king  would  cease  to 
be  sovereign  in  all  his  dominions.  Hence  the  attributes  of  sovereignty, '' 
perfection,  perpetuity,  and  irresponsibility,  which  were  inherent  ia  the 
political  capacity  of  the  king,  belonged  to  him  in  all  the  territories 
subject  to  the  crown,  whatever  was  the  nature  of  their  laws,  and 
government  in  other  respects.  Everywhere  he  was  the  head  of  the 
church,  and  the  fountfun  of  justice ;  everywhere  he  was  entitled  to  a 
share  in  the  legislation,  (except  where  he  had  expressly  renounced 
it)  ;  everywhere  he  was  generalissimo  of  all  forces,  and  entitled  to 
make  peace  or  war.  But  minor  prerogatives  might  be  yielded,  where 
they  were  inconsistont  with  the  laws  or  usages  of  the  place,  or 
were  inapplicable  to  the  condition  of  the  people.  In  every  ques- 
tion, that  respected  the  royal  prerogatives  in  the  colonics,  where 
they  were  not  of  a  strictly  fundamental  nature,  the  first  thing  to 
be  considered  was,  whether  the  charter  of  the  particular  colony 
centred  any  express  provision  on  the  subject.  If  it  did,  that  was 
the  guide.  If  it  was  silent,  then  the  royal  prerogatives  were  in  the 
colony  precisely  the  same,  as  in  the  parent  country ;  for  in  such  cases 
the  common  law  of  England  was  the  common  law  of  the  colonics  for 
■och  purposes.  Hence,  if  the  colonial  charter  contained  no  peculiar 
grant  to  the  contrary,  the  king  might  erect  courts  of  justice  and 
exchequer  therein  ;  and  the  colonial  judicatories,  in  point  of  law,  were 
■  deemed  to  emanato  from  the  crown,  under  the  modifications  made  by 
the  colonial  assemblies  under  their  charters.  The  king  also  might 
extend  the  privilege  of  sending  representatives  to  new  towns  in  the 
colonial  assemblies. '  He  might  control,  and  entor  a  rwlle  prosequi  in 
criminal  prosecutions,  and  pardon  crimes,  and  release  forfeitures.  He 
nught  present  to  vacant  benefices  ;  and  he  was  entitled  to  royal  moneys, 
treasure-trove,  escheats  and  forfeitures.  Ko  colonial  assemblies  had  a 
right  to  enact  laws,  except  with  the  assent  of  the  crown  by  charter,  or 
commission,  or  otherwise ;  and  if  they  exceeded  the  authority  pre- 
scribed by  the  crown,  their  acts  were  void.  The  king  might  alter  the 
constitution  and  form  of  the  government  of  the  colony,  where  there 
was  no  charter,  or  other  c<m&nnat<H7  act  by  the  colonial  assembly, 
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with  the  assent  of  the  crovn ;  and  it  rested  merely  on  tlie  int 
and  commissions  given,  from  time  to  time,  by  the  crown  to  its  goremon. 
The  king  had  poirer  also  to  vest  in  the  royal  governors  in  the  ooloniei^ 
from  time  to  time,  such  of  his  prerogatives,  as  he  shonld  pleue ;  snoh 
as  the  power  to  prorogue,  adjonm,  and  ^ssolve  the  colonial  anembliH ; 
to  continn  acts  and  laws ;  to  pardon  offences ;  to  act  as  captunrgenenl 
of  tlic  public  forces  ;  to  appoint  public  officers ;  to  act  as  chaQCeDor 
and  supreme  ordinary ;  to  sit  in  the  highest  court  of  appeals  and 
errors ;  to  excrcbe  the  duties  of  vice-admiral,  and  to  grant  commil^ 
sions  to  privateers.  These  last,  and  some  other  of  the  prerogatives  of 
the  king,  were  commonly  exercised  by  the  royal  governors  witlioat 
objection. 

§  1^.  The  colonial  assemblies  were  not  considered  as  standing  ob 
the  same  footing,  as  parliament,  in  respect  to  rights,  powers,  and  priv- 
ileges ;  but  ns  deriving  all  their  energies  from  the  crown,  and  limited 
by  the  respective  charters,  or  other  coafirmatory  acts  of  the  crown,  in 
all  their  proceedings.  The  king  might,  in  respect  to  a  colonial  assem- 
bly, assent  to  an  act  of  aasemhly,  before  it  met,  or  ratify  it,  or  dissent 
from  it,  after  the  Bcsaion  was  closed.  Ho  might  accept  a  surrender  of 
a  colonial  charter,  subject  to  tho  rights  of  third  persons  previously 
acquired;  and  give  the  colony  a  new  charter  or  otherwise  institute 
therein  a  new  form  of  government.  And  it  has  been  even  contended, 
that  the  king  might,  in  cases  of  extraordinary  necessity  or  emergency, 
take  away  a  charter,  where  the  defence  or  protection  of  the  infaatut- 
ants  reciuired  it,  leaving  thorn  in  possession  of  their  civil  rights. 

§  186.  Such  are  some  of  the  rayal  prerogatives,  which  were  sup- 
posed to  exist  by  the  crown-writers  in  the  colonial  establishments,  when 
not  restriuned  by  any  positive  charter  or  bill  of  rights.  Or  these, 
many  were  undisputed  ;  but  others  were  resisted  with  pertinacity  and 
effect  in  the  colonial  assemblies.' 

§  187.  In  regard  to  the  authority  of  parliament  to  enact  laws,  which 
should  be  binding  upon  them,  there  was  quite  as  much  obscurity,  and 
still  more  jealousy  spreading  over  the  whole  subject.'     The  govern- 


<  The  reailer  wiU  find  the  Bul>jcct  of  Ihc  rofal  prerocalivc  in  the  coloniea  diiciuKd  at 
large  in  Chitt;  on  the  I'rcrogaiiTCS  of  the  Crown,  ch.  3,  p.  •ibtoW;  in  Stoke*  on  the 
Conslitation  of  the  Colonies,  paaaim;  in  Chalmers's  AnnnU  of  the  Colotiiei;  and  in 
Chn]niers'<i  OpinionB,  2  vols,  p/uiim.    See  also  Com.  Dig.  PrcrogatiTe- 

'  1  Ktk-Hkt.  164  to  169,  186,  198, 199,SO0  tO  20S.   App.  448,  Ko.  9;  Id.  4(9,  453; 


CB.  XTIl]  qeneoal  retisw.  129 

ment  of  Great  Brit^  alw&jr^  mmnttuDed  the  doctrine,  that  the  parliar 
ment  had  authority  to  bind  the  colonies  in  all  cases  ffhatsoever.^  No 
acts  of  parUament,  however,  were  understood  to  bind  the  colonies, 
unless  expressly  named  therein.^  But  in  America,  at  different  times 
and  in  different  colonies,  different  opinions  were  enterttuned  on  the 
subject.^  In  fact,  it  seemed  to  be  the  policy  of  the  colonies,  as  much 
as  possible,  to  withdraw  themselves  from  any  acknowledgment  of  such 
authority,  except  so  fiir  as  their  necesatiea,  from  tdme  to  time,  com- 
pelled them  to  acquiesce  in  the  parliamentary  measures  expressly 
extendmg  to  them.  We  have  already  seen,  that  they  resisted  the  im- 
podtion  of  taxes  upon  them,  without  the  consent  of  their  local  le^sla- 
tores,  from  a  very  early  period.* 

§  1S8.  But  it  was  by  no  means  an  nncommon  opinion  in  some  of 
tiie  colonies,  especially  in  the  proprietary  and  charter  governments, 
that  no  act  of  parliament  whatsoever  could  bind  them  without  their 
own  consent.^  An  extreme  reluctance  was  shown  by  Massachusetts  to 
any  parliamentary  interference  as  early  as  1640  ; '  and  the  famous 
navigation  acts  of  1651  and  1660  were  perpetually  evaded,  even  when 
Hieir  authority  was  no  longer  denied,  throughout  the  whole  of  New 
England.'  Massachusetts,  in  1679,  in  an  address  to  the  crown,  de- 
clared, that  she  "  apprehended  them  to  be  an  invasion  of  the  rights, 
liberties,  and  properties  of  the  subjects  of  his  majesty  in  the  colony, 
they  not  being  represented  in  parliament ;  and,  according  to  the  usual 
saying  of  the  learned  in  the  law,  the  laws  of  England  were  bounded 
inthin  the  four  seas,  and  did  not  reach  America."  ^  However,  Mas- 
sachusetts, as  well  as  the  other  New  England  col(mies,  finally  acqm- 


S  WilaoD'B  Works,  S3S,  239,  240,  24],  S42,  243  ;  2  Wilson's  Works,  M,  55,  58  ;  Mass. 
StAte  Papen,  338,  339, 344,  352  to  364  }  1  Fitk.  Hist.  255. 
>  3  WLkoa'8  Works,  205 ;  1  Cholm.  Annals,  140,  687,  090 ;  Stokes's  Colon.  146. 

•  1  Black.  Comm.  107,  108  ;  Cliitty  on  Prerog.  33. 

■  1  Pitk-  Hist,  19S^  199,  200  lo  205,  206,  209;  MBTshall's  Colon,  ch.  13,  p.  353; 
I  CbittyonPrerog.29i  1  Cbalmcis'a  Opinions,  196  to  225;  1  Pitk.  Hist  ch.  6,  p.  162  to 
212. 

•  Marshall's  Colon,  th.  13,  p.  353;  1  Pitk.  Hist.  S9,  90,  &c.  98;  Id.  164,  174,  179, 
162  to  212  ;  Mass.  Stale  Papeis,  359  to  364. 

'  1  Pitk.  Hist.  91 ;  1  Chalm.  Annals,  443, 

•  3  Winthrop's  Jour.  25. 

'  I  Chalm.  Annals,  277,  280,  407,  440,  443,  448,  4S2,  460,  462,  639,  66B  ;  3  Hntch. 
Con.  496;  Mass.  State  Papers,  [ISIS,]  Inbvdnctioni  Id.  50;  2  Wilson's  Workj,  63. 

•  1  Chalm.  Ann.  407 ;  1  Hutch.  Hist.  322 ;  3  Wilson's  Works,  62,  63. 
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eaccd  in  the  authority  of  parliament  to  regoUta  tnde  and  oonmene ; 
but  denied  it  in  regard  totaxatjon  and  intenuil  ragalation  of  the  colo- 
nies.' As  lato  as  1757,  the  general  court  of  MaBsachusetts  admitted 
the  constitutional  authority  of  pariiament  in  the  following  words :  — 
"  The  authority  of  all  acts  of  parliament,  which  concern  the  colonies, 
and  extend  to  them,ia  oyer  acknowledged  in  all  the  courts  of  law,  and 
made  the  rule  of  all  judicial  proceedings  in  the  province.  There  is 
not  a  member  of  the  general  court,  and  we  know  no  inhabitant  witlun 
the  bounds  of  the  government,  that  ever  questioned  6aa  authority."  * 
And  in  another  address  in  1761,  ^ey  declared,  that  "  every  act  m 
make,  repugnant  to  an  act  of  parliament  extending  to  tlie  plantatums, 
is  ij)»ofaeto  null  and  void."  And  at  a  later  period,  in  1768,  in  a  oit^ 
cular  address  to  the  other  colonies,  they  admitted,  "  that  his  majesty's 
high  court  of  parliament  is  the  supreme  legislative  power  over  the 
whole  empire;"  conten^g,  however,  ttiat  aa  British  sobjects  they 
could  not  be  tased  without  their  own  consent.* 

§  189.  "  III  the  middle  and  southern  provinces,"  (we  are  infbrmod 
by  a  most  respectable  historian,*)  "  no  question  respecting  the  suprem- 
acy of  pariiament  in  matters  of  general  legislation  existed.  The 
authority  of  such  acts  of  internal  regulation,  as  were  made  for  Amei^ 
ica,  as  well  aa  those  for  the  regulation  of  commerce,  even  by  die 
imposition  of  duties,  provided  these  duties  were  imposed  for  the  pur- 
pose of  regulation,  had  been  at  all  times  admitted.  But  these  colo- 
nies, however  they  might  acknowledge  the  supremacy  of  pariiament  in 
other  respects,  denied  the  right  of  that  body  to  tax  them  int«mally." 
If  there  were  any  exceptions  to  the  general  accuracy  of  this  state- 
ment, they  seem  to  have  been  too  few  and  fugitive  to  imptur  the  gen- 


1  1  Pitk.  IIi't.92,  9fl.l91  to 212,  28S,  473,475;  !  Chnlm.  Annaln,  452,  460;  I  Hatch. 
lOsL  323 ;  3  llutrh.  Hist.  23,  24  ;  Dummcr'n  Drfetlcr,  I  Amcnrso  Tracts,  SI ;  Burke't 
Spcci'li  nn  T.ixnlion  in  1774,  nnil  on  CoiK-ilinlion  in  1775. 

*  3  Ilnlrh.  IliiC.  eC;  Moss.  Stale  rajior!).  337. 

»  3  Hutch.  Hist.  92 ;  App,  4fi3  ;  Manholl's  Colon.  No.  5,  p.  472. 

*  M:ir3liaira  Colon,  ch.  13,  p. .171 ;  App.  So.  5,  p,472,  473  ;  I  Pilk.  Hist.  186  ;  App. 448, 
4S0,  453,  45S.  Tliia  wru  tlic  grounil  asMirtcd  in  Mr.  J.  Oiia's  celebrated  pamphlet  on 
the  Itighls  of  the  Colonies.  I  Amcriinn  Tracts,  [l'66.|  i».  :>2,  54,  5G,  59,  66,  73,  99! 
and  alijo  in  Dulany'n  ConsiclorJlions  on  Taxing  the  Colonios,  1  Amcr.  Tracts,  14,  18, 
36,  52.     See  al<io  1  JefTardon's  Correiip.  <i,  7,  la, 

*  Mnrehall's  Colon,  eh.  13,  p.  3.14.  Sec  also  I  Pitk.  Hist.  162  to  312, 355,  275,  ST6; 
1  Jcffenou'a  Corrcsp.  6,  7,  1U4  ;  Id.  117. 
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enl  result.'  In  the  charter  of  Peonsylvania,  \ai  express  reserratimi 
was  made  of  the  power  of  taxation  by  an  act  of  parliament,  though 
tiiis  was  argued  not  to  be  a  sufficient  foandaUon  for  the  exercise  of  it.' 

^  190.  Feiiiaps  the  best  general  sunmiar;  of  the  ri^ts  and  libertieB 
asserted  by  all  the  colonies  U  contiuned  in  the  celebrated  declaration 
drawn  up  by  the  Congress  of  the  Nine  Colomes,  assembled  at  New 
York,  in  October,  1765.^  That  declaration  asserted,  that  the  colo- 
nists "  owe  the  same  alle^ance  to  the  crown  of  <^reat  Britun,  that 
is  owing  from  his  subjects  bom  within  the  realm,  and  all  due  subordi- 
nation to  that  august  body,  the  parliament  of  Great  Bntiun."  That 
the  colonists  "  are  entitled  to  all  the  inherent  rights  and  liberties  of 
his  [the  king's)  natural-bom  subjects  within  the  kingdom  of  Great 
Britain."  "  That  it  is  inseparably  esseuUal  to  the  &eedom  of  a 
people,  and  the  undoubted  right  of  Englishmen,  that  no  taxes  be  im- 
posed on  them,  but  with  their  own  consent,  given  personally,  or  by 
tiieir  represeuta tires."  That  the  people  of  the  "  colonies  are  not,  and 
from  their  local  circumstanceB  cannot  be,  represented  in  the  house  of 
commons  of  Great  Britain.  That  the  only  representatives  of  these 
colonies  are  persons  chosen  therein  by  themselves ;  and  that  no  taxes  | 
ever  haye  been,  or  can  be,  constitutionally  imposed  upon  them,  but  by 
their  respective  legislatures.  That  all  supplies  of  the  crown  being 
free  gifts  from  the  people,  it  ia  unreasonable  and  inconsistent  with  the 
principles  and  spirit  of  the  British  constitution  for  the  people  of  Great 
Britain  to  grant  to  his  majesty  the  property  of  the  colonies.  And 
that  the  trial  by  jury  is  the  inherent  and  invaluable  right  of  every  ■ 
British  subject  in  these  colonies.*^ 

§  191.  We  here  observe,  that  the  superintending  authority  of  par- 
liament is  admitted  in  general  terms ;  and  that  absolute  independ- 
ence of  it  is  not  even  suggested,  although  in  Bubsequeut  clauses  cer- 
tain grievances,  by  the  stamp  act,  and  by  certain  acts  levying  duties 
and  restraining  trade  in  the  colonies,  are  disapproved  of  in  very  strong 
language.^    In  the  report  of  the  committee  of  the  same  body,  on  the 


I  1  Pitk.  Hist.  92,  96,  98,  162  Co  213;  App.  No.  4,  448,  450,  453. 

>  1  Cbalnets's  Aaiutia,  G38,  G5B ;  2  American  TnicU,  Bighu  of  Forlia.  Vind-  S5,  26 ; 
3  Amer.  Tracts,  App.  51 ;  Id,  Fraokliu'a  Esatn.  46. 

'  Tbe  nine  Bums  were  Masaachuaetts,  Uliode  Island,  CoDDecticot,  New  York,  N«w 
Jeney,  Femujlvaiiis,  Dclawnrc,  Maryland,  and  South  Carolina. 

•  Harsh.  Hiat.  Colonies,  ch.  13,  p.  360,  470,471;  1  Fitk.  Uwt  IIS,  179,180,446. 

*  Hanh.  Bitt.  Colon,  p.  471,  note  4. 
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sabject  of  colonial  rights,  drawn  ap  with  great  abflity,  it  was  stated, 
"  it  is  acknowledged,  that  the  parliament,  coUeotiTelj  conmdered,  u 
coneiating  of  king,  lords,  and  commons,  are  tJie  ttgtrane  legitlature  of 
the  whole  empire ;  and,  at  tueh,  have  an  undouUtd  Jurit^etbm  over 
the  whole  colonies,  to  far  a»  it  eontitteni  tnith  our  eueniial  n^A£*,  of 
which  also  they  are  and  moat  be  the  final  judges ;  and  eren  the  ap[^Ga- 
lions  and  petitions  to  the  king  and  parliament,  to  implore  relief  in  onr 
present  difficulties,  will  be  an  ample  recogmtdon  of  our  subjection  to^ 
and  dependence  upon  tilie  leg^ature."'  And  lliey  contended,  tlist 
there  is  a  vast  difference  between  the  exercise  (^  parliamentary  joria- 
diction  in  general  acts  for  the  amendment  of  the  common  law,  or  eren 
in  general  regulations  of  trade  and  commerce  through  the  emfure,  and 
the  actual  ci^ercise  of  that  jurisdiction  in  levying  external  and  internal 
duties  and  taxes  on  the  colonists,  wliile  they  neither  are,  nor  can  be, 
represented  in  parliament." ','  And  in  the-  petition  of  the  same  body 
to  the  house  of  commons,  there  is  the  following  declaration :  "  We 
most  sincerely  recognize  our  alle^ance  to  the  crown,  and  acknowledge 
all  due  subordination  to  the  parliament  of  Great  Britain,  and  shaH 

(  always  retain  tlic  most  grateful  sense  of  their  assistance  and  protec- 
tion."^ But  it  is  added,  tlicre  is  "  a  material  distinction  in  reason 
and  sound  policy  between  tiio  necessary  exercise  of  parliamentary 
jurisdiction  t«  general  acts  for  the  amendment  of  the  common  law,  and 
the  regulation  of  trade  and  commerce  through  the  tchole  empire, 
and  the  exercise  of  that  jurisdiction  by  imposing  taxes  on  the  colo- 

*  nies ; "  *  thus  admitting  the  former  to  be  rightful,  while  denying  the 
latter.'' 

§  192.  But  after  the  passage  of  the  Stamp  Act,  in  1765,  many  of 
tlic  colonies  began  to  examine  this  subject  with  more  care,  and  to  enter- 
tain very  different  opinions  as  to  parliamentary  authority.  The  doc- 
trines mainttuned  in  debate  in  parliament,  as  well  as  the  alamung 
extent  to  which  a  practical  application  of  those  doctrines  might  lead, 
in  drying  up  the  resources  and  prostrating  the  strength  and  prosperity 
of  the  colonies,  drove  them  to  a  more  close  and  narrow  survey  of  the 


<  Plk.  HisI.  448,  450.  *  1  ViCn.  Hist.  4&3,  454. 

°  i  Amcr.  Muaeum,  89.  •  4  Amer.  Mnieum,  89,  90. 

*  Tbe  ccteUralcd  declaration  of  the  rigLl«  of  tbo  colonics,  bj  congTwa,  in  t7T4, 
(ttereifter  dUtl,)  conieiiu  o  eiunmary  not  essonEiulIy  dUTurcut  1  Jonm.  of  CongrcM, 
ST  to  31. 
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foundation  of  parliamentary  supremacy.  Doubts  were  eoon  infused 
into  their  minds,  and  from  doubts  tbe;  passed  by  an  easy  transition  to 
a  demal,  first,  of  the  power  of  taxation,  and  next,  of  all  authority 
whatever  to  bind  them  by  its  laws.^  One  of  the  most  distinguished  of 
our  writers^  during  the  contest  admits,  that  he  entered  upon  the 
inquiry  "  with  a  view  and  expectation  of  bciag  able  to  trace  some  con- 
stitutional line  between  those  cases,  in  which  we  ought,  and  those  in 
which  we  ought  not,  to  acknowledge  the  power  of  parliament  orer  us. 
Jn  the  prosecution  of  his  inquiries,  he  became  fully  convinced,  that 
Boch  a  line  does  not  exist ;  and  that  there  can  be  no  medium  between 
scknowledgiDg  and  denying  that  power  in  all  cases." 

^  193.  If  other  colonies  did  not  immediately  arrive  at  the  same  con- 
clusion, it  was  easy  to  foresee  that  the  struggle  would  ultimately  be 
inuntuned  upon  the  general  ground ;  and  that  a  common  interest  and 
a  common  desire  of  security,  if  not  of  independence,  would  gradually 
bring  all  the  colonies  to  feel  the  absolute  necessity  of  adhering  tojt, 
as  their  truest  and  safest  defence.^  In  1773,  Massachusetts  found  no 
difficulty  in  contending  in  the  broadest  terms  for  an  unlimited  inde- 
pendence of  parliament ;  and  in  a  bold  and  decided  tone  denied  all  its  , 
power  of  legislation  over  them.  A  distinction  was  taken  between  sub- 
jection to  parliament,  and  allegiance  to  the  crown.  The  latter  was 
admitted  ;  but  the  former  was  resolutely  opposed.*  It  is  remarkable, 
that  the  Declaration  of  Independence,  which  sets  forth  our  gricvaneea 
in  such  warm  and  glowing  colors,  does  not  once  mention  parliament, 
or  allude  to  our  connection  with  it ;  but  treats  the  acts  of  oppression 
therein  referred  to,  as  acts  of  the  king,  in  combination  "  with  others," 
for  the  overthrow  of  our  liberties.* 

^  194.  The  colonies  generally  did  not,  however,  at  this  period  con- 
cur in  these  doctrines  of  Massachusetts,  and  some  difficulties  arose 
among  them  in  the  discussions  on  this  subject.     Even  in  the  declara- 


■  I  Jefftmon'i  Coireep.  6,  T,  12,  104  to  116. 

*  3  Wibon'B  Workn.  203 ;  Moks.  Stntc  Papers,  339,  340. 

•  WilBon's  Works,  221,  222,  226,  227,  229,  23",  238  ;  2  Wilaon'g  Works,  54,  55,  58 
toes;  1  Pilk.HisL  342,  243,  246,  248,  249.  250;  Mass.  State  Fnpen,  33 1 ,  333,  337, 
339,  342  to  351,  352  lo  364 ;  4  Dcbrelt's  Pari.  Debates,  251,  &c.,  note ;  Mareb.  Hist. 
Colon,  ch.  14,  p,  412,  483  ;  1  Jeffcraon's  Corresp.  6,  7,  \i,  100,  104  to  116. 

*  Man.  State  Papers,  eait.  ISIS,  p.  342  lo  365,  384  to  396  ;  1  Pitk.  HisL  350,  391, 
453,454. 

•  1  J«fferaon's  Coiresp.  6,  7, 12,  lOO  to  116. 
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tion  of  riglits^  drawn  np  "by  the  continental  congress  in  1774,  and  pre- 
ECnted  to  tbe  world,  as  their  deliberate  opinion  of  colonial  privileges, 
T\'bik'  it  vas  asserted,  that  they  were  entitled  to  a  free  and  exclusive 
l)owcr  of  lejjidlation  in  their  provincial  le^alatures,  in  all  caaes  of  tax- 
ation  and  Internal  i>olicj,  they  admitted  from  the  necessity  of  the  caw, 
and  a  regard  to  the  mutual  interests  of  both  countries,  that  parliament 
might  jKiss  laws  Ih/iiA  fide  for  the  regulation  of  external  commerce, 
thou};h  not  to  raise  a  revenue,  for  the  purpose  of  securing  the  com- 
mercial advantages  of  tiie  whole  empire  to  the  mother  country,  a»d 
tlic  commercial  benefits  of  its  respective  members.^    An  utter  demal 


■  iritk.  IliBt.  ^33,a»<j,540,  344;  Joum.  of  CoiigTwi,lT74,p.  SB,  39  ;  Huah.  Colon- 
I'h.  14,11.41^.483. 

'  An  this  ilonumcn)  is  very  importnm,  and  not  eniilj  faniul,  tbe  mmetiU  cltuucs  will 
In;  hero  cxinictcJ.  After  recitinj,'  maay  arts  of  griovance,  the  DccUnlion  proceed*  m 
follows: 

'■The  Rood  jiMjilc  of  tlie  several  colonics  of  New  HnrapshEre,  Mussochosctt*  Bay, 
Ithoilc  IkIuikI  iiud  rroviJcnix'  I'lnniuilons,  llotineitiriit.  New  York.  Kcw  Jcr^cj,  rcim- 
vylvnnia,  Ncweuttlc.  Kent  uiid  Suswx  on  Dvlavmre.  MaiTlnnd,  Viipnin.  North  Curolino, 
nnd  Scnitfi  Curolino,  ju-itly  alnrmcil  nt  tlicm:  nrliilniry  pToc«ei1in|,ii  of  parliiiinMit  and 
adminifimtion.  \mvo  Hverullj'  clm'tcil,  constitulciV  iind  sjipcuntcil  dcpiiiica  to  meet  and 
rit  iiiKe'ienil  ■■onptiiB,  in  ihu  t'ilvof  l'hit:i<li;l|ihiii,iii  unliT  tooliinin  Mut-h  cstaliliEhnKnt, 
as  that  their  reliKioli,  laws,  nod  lilwrlies  may  uot  lie  siihvcrlcd :  Wliercupon  tlie  dejiutiel 
KO  opjioinli'il  liL-int;  now  niiiicmhleil,  in  a  full  nnd  free  rei>rcscnlntion  of  ilicnc  colonin, 
t»k\ng  into  tiicir  inoxl  i>erlout  conaiilcmtiou  tha  iicsi  mcanii  of  nitoining  the  ends  afore- 
Hiid,  do  in  tliv  lirit  pUuv,  aii  Kn;;lisimien,  their  ani-cntoni,  in  like  coses  tiavc  DsuoIIjr 
done,  for  asscrtini:nuil  vindii'ulhi)!  ihclr  ri^lits  and  lilictlin>,  ukl'i.aue, 

"Tliut  llic  iiilinl'itantsof  theKntrlith  I'OliinicH  in  Korlh  America,  hy  tltc  immnlable 
laws  of  nature,  the  ]irini'iiilei<  uf  the  English  conBtitution,  and  (ho  several  charters  oi 
eompaets,  iinve  liie  followinf;  mfliiTft. 

"  lte90lvi.>l.  N.  C.  I).  1.  Tiiat  ihey  uro  entitled  lolife.  lilicny,  andprojieriT;  nnd  they 
have  never  toled  to  any  soverci^ni  power  whauvcr,  o  titjlii  to  dispose  of  eidier  withont 
their  conicnt. 

■'  lleralvcil,  N.  C.  1>.  i.  Thut  our  nni'eslor?,  who  first  settled  these  cotoniei,  were,  at 
tlic  time  of  their  eiiii;inition  from  tlie  mother  country',  onlillcil  to  all  the  rights,  liberties, 
aiul  inmiiinitics  of  free  and  naturul-born  subjects,  witliiil  tlie  realm  of  Etiftland. 

"  Iksolvcd,  X.  C- 1).  3.  Tliiit  hy  «ui.'h  emi^tralion  they  hy  no  menus  foriciicd,  surren- 
dered, or  lost  any  of  those  rijtiils,  hnt  that  they  were,  nnd  their  dvsrcndanta  now  arc, 
enlitleil  to  ilio  cxercuie  and  enjoyment  of  atl  such  of  them,  as  their  loeut  ond  other 
drcumMnnees  enahio  them  to  cxen'ise  and  ct^oy. 

"  Iteralvcd,  4.  'llial  the  fiiunduliiin  of  Knijlisli  liln'rly  nnd  of  all  free  govetnment  is  s 
right  in  lite  peopl«  to  parii<n]Hiie  in  thi»r  Ic)!»iniivc  coimiil ;  and  as  the  Kn;;lish  nrio- 
oUtM  are  not  rejircscnteil.  and  fmni  thidr  local  ami  oilier  circumstances  cannot  properly 
be  repreMuted  in  tlie  Drili.tli  pnrliuiiient.  they  am  entitled  to  a  free  and  cxrlusive  power 
of  legislation  in  their  ^^:^l■^id  |ii«viiii-iid  Icgislaluves,  where  their  riyht  of  rcpresentstiDu 
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of  all  parliamentary  authority  was  not  generally  maintained  until  after 
independence  was  in  the  full  contemplation  of  most  of  the  colonies. 

§  195.  The  principal  grounds,  on  which  parlismnnt  asserted  the 
right  to  make  laws  to  bind  the  colonies  in  all  cases  whatsoeyer,  were, 
that  the  colonies  were  originally  established  under  charters  from  the 
crown  ;  that  the  territories  were  dependencies  of  the  realm,  and  the 
crown  could  not  by  its  grants  exempt  them  from  the  supreme  le^sla^ 
tiye  power  of  parliament,  which  extended  wherever  the  sovereignty  of 


can  slODG  be  preserved,  En  all  caaea  of  taxation  and  inlerDal  polity,  subject  011I7  to  the 
ne^tiTe  of  their  tovervigti,  in  snch  manner,  as  has  been  heretafore  used  and  accuslomed- 
Bni  from  Ihc  necessil;  of  the  case,  and  a  regard  to  the  matual  interests  of  both  conn- 
nie«,  we  cheerfully  consent  to  the  operation  of  enrh  acts  of  the  British  parliumeni,  m 
an  bond  fide  rcstmined  to  the  regulation  of  our  exlcmal  commerce,  for  the  purpose  of 
Mcnring  the  commercial  adTanlagea  of  the  whole  empire  to  the  mother  eountiy,  and  the 
cunmerdal  benefits  of  its  respective  members  ;  excluding  every  idea  of  laxatioo,  inter- 
nal or  external,  for  raising  a  revenue  on  the  $uhjecl9  in  Amcnca  without  their  consent. 

"Resolved,  N.  C.  D.  5.  That  the  respective  colonies  are  entitled  10  the  common  law 
of  England,  and  more  eapccialiy  to  the  great  and  incHtimoLle  privilege  of  bting  tried  by 
Aeir  peers  of  the  vicinage,  according  10  the  course  of  that  Liw. 

"  Resolved,  E.  That  they  arc  entitled  to  the  l>enelil  of  such  of  the  English  statutes,  as 
existed  at  the  time  of  their  eoloniiatlon ;  and  which  Ihey  have,  by  experience,  respect- 
irely  found  to  be  applicable  lo  their  several  local  and  other  circumstances- 

"Resolved,  N.  C.  D  7.  That  these,  hia  majesty's  colonics,  are  likewise  entitled  to  nil 
die  immunities  anil  privileges  granlcil  and  confirmed  10  them  by  royal  charters,  or 
secured  by  their  several  codes  of  provincial  laws. 

"  Resolved,  N.  C.  D.  8.  That  they  have  a  right  peaceably  (0  assemble,  consider  of 
their  grievances,  and  petition  the  king ;  and  that  all  prosecutions,  prohibitoiy  proclama- 
tions, and  commitments  for  the  same,  arc  illegal. 

"  Resolved,  S.  C.  D.  9,  That  the  keeping  a  standing  army  in  these  colonics,  in  times 
of  peace,  without  (he  consent  of  Uie  legislature  of  tliat  colony,  in  which  such  army  is 
kept,  is  against  law, 

"  Resolved,  N.  C.  D.  10.  It  is  indispensably  necessary  to  good  government  and  ran- 
dereit  essential  by  the  English  constitution,  that  the  constituent  brunches  of  the  tegisla- 
turu  be  independent  of  each  other;  that,  therefore,  the  exercise  of  legislative  power  in 
several  colonics,  by  n  council  appointed,  during  pleasure,  by  the  crown,  is  uneonslitu- 
tional,  dangerous,  and  destructive  to  the  freedom  of  American  legishi^on. 

"  All,  and  each  of  which,  the  aforestud  deputies  in  behalf  of  themselTes,  and  their 
constituents,  do  claim,  demand,  and  insist  on,  as  their  indabitaliie  rights  and  liberties, 
which  cannot  he  legally  token  from  them,  altered,  or  abridged  by  any  power  whatever, 
without  their  own  consent,  by  tlicir  representatives  in  their  several  provincial  legislo' 


The  plan  of  conciliation  proposed  by  the  provincial  convention  of  New  Toikin  1775, 
expliotly  admits,  "  that  from  the  necessity  of  the  cose  Great  Britain  should  regulate  the 
bade  of  (he  whole  empire  for  the  general  benefit  of  the  whole,  but  not  for  the  aeparato 
benefit  of  any  particular  part"    1  Pitit-  Hiat.  ch.  9,  p.  5M. 
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the  crown  extended  ;  that  the  colonists  in  their  new  settlements  oved 
the  same  subjection  and  allegiance  to  the  snpreme  power,  ns  if  tbey 
residcil  in  England,  and  that  the  crown  had  no  authority  to  enter  into 
any  compact  to  impair  it ;  that  Uie  legislatiye  power  over  the  colonies 
is  supreme  and  sovereign ;  that  the  supreme  power  most  be  entire  and 
complete  in  taxation,  as  well  as  in  legislation  ;  that  there  is  no  difier- 
encc  between  a  grant  of  dnties  on  merchandise,  and  a  grant  of  tazea 
and  subsidies ;  that  there  is  no  difference  between  external  and  in- 
ternal taxes,  and  though  different  in  name,  they  are  in  effect  the  same ; 
that  ta.Yation  is  a  part  of  the  aoTereign  power,  and  that  it  may  be 
rightfully  exercised  over  those,  who  are  not  represented.' 

^  I'Jt'i.  The  grottuds,  on  which  the  colonies  resisted  the  right  of 
taxation  by  parliament,  were,  (as  we  have  seen,)  that  they  were  not 
^re])rcsciitcd  in  parliament ;  that  they  were  entitled  ta  all  the  privileges 
and  immunities  of  British  subjects  ;  that  the  latter  could  not  be  taxed 
but  by  their  own  representatives ;  tliat  representation  and  taxatiwt 
were  inseparably  connected :  that  the  principles  of  taxation  were  essen- 
tially distinct  iVoni  those  of  legislation ;  that  there  is  a  wide  differ- 
ence between  the  power  of  internal  and  cxtenial  taxation  ;  that  the 
colonics  had  always  enjoyed  the  solo  right  of  imposing  taxes  upon 
themselves ;  and  that  it  was  essential  ti)  their  freedom.' 

§  197.  The  stamp  act  was  repealed  ;  but  witlun  a  few  years  after- 
wards duties  of  another  sort  were  laid,  the  object  of  which  was  to 
raise  a  revenue  from  importations  into  tlie  colonies.  These  of  course 
became  as  offensive  to  the  colonics  as  the  prior  attempt  at  internal 
taxation ;  and  were  resisted  upon  the  same  grounds  of  uuconstitib 
laonality.^  It  soon  became  obvious,  that  tlie  great  struggle  in  re- 
spect to  coUmial  and  jiarliamcntary  rights  could  scarcely  be  decided 
otlierwisc,  than  by  an  appeal  to  ann.s.  Great  Britain  was  resolutely 
bent  upon  enforcing  her  claims  by  an  open  exercise  of  militfuy 
power ;  and  on  the  otlier  hand,  America  scarcely  saw  any  other 
choice  left  to  her,  but  unconditional  submission,  or  bold  and  unmeaa- 
urod  resistance. 


'  1  lltk.  Hist.  19!',  201.20^.2(11,  205,  20S,  20S.  2(19,  457  ;  Mufb.  Stnlc  rnpcr«.  338, 
S39;  I  C'halm,  Annals,  Ifi,  1»;  2  AViltuii'ii  Law  LcrI.  .'S4  to  K.!  :  Chilty  on.  PrerO;r-  dh. 
.1;  1  Chiilm.  (Vpin.  190  to  23.^. 

•  1  Pitk.  Hist,  mil,  201).  ail.SOS.  20!),  Sll,  219,  a»',  to  2f(S,  311,  44-1.  4*6,  447,  448, 
t5»,  438, 1S9,  4GT  ;  Mnw.  State  Piipfirs,  344,  ;i45,34Bt0.151 ;  4  Dclil^U's  I'nri.  DcliatM, 
251,  uolc,  &c.  1  3  AViliione  Law Lcvt-  S4  to  63. 

1  iFitk.  HuL  SIT,  219,  &?. 
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HISTORY    OF    THE    REVOLUTION  AND    OF    THE 
CONFEDERATION. 


CHAPTER  I. 


■mB     REVOLUTION. 


§  198.  We  have  now  completed  our  survey  of  the  oi'ij;iu  and  polit- 
ical history  of  the  American  colonics  uji  to  the  period  of  tlic  Revolu- 
tion. We  have  examined  the  more  imjiortant  coincidences  and  differ- 
ences in  their  fornas  of  government,  in  their  laws,  and  In  their  political 
inatitntions.  We  have  presented  a  general  outline  of  their  actual 
relations  with  the  parent  country ;  of  the  rights,  which  they  claiaied  ; 
of  the  dependence,  which  they  admitted ;  and  of  the  controversies, 
irhich  emsted  at  this  period,  in  respect  to  sovereign  powers  and  pre- 
rogatives on  one  side,  and  colonial  rights  and  liberties  on  the  other. 

§  199.  .We  are  ne.tt  to  proceed  to  a  historical  review  of  the  origin 
of  that  union  of  the  colonies,  wliich  led  to  the  declaration  of  inde- 
pendence ;  of  the  effecta  of  that  event,  and  of  the  subse([Tient  war 
upon  the  political  character  and  rights  of  the  colonies  ;  of  the  fonn- 
atiwi  and  adoption  of  the  articles  of  confederation  ;  of  the  sovereign 
powers  antecedently  exercised  by  the  continental  congress ;  of  the 
powers  delegated  by  the  confederation  to  the  general  government ;  of 
the  causes  of  the  decline  and  fall  of  the  confederation  ;  and  finally, 
of  the  establishment  of  the  present  constitution  of  the  United  States. 
Having  disposed  of  these  interesting  and  important  topics,  we  shall 
then  be  prepared  to  enter  upon  the  exanunatioQ  of  the  details  of  that 
12* 
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constitution,  wliich  has  justly  been  deemed  one  of  the  most  profoond 
efforts  of  human  wisdom,  and  wliich  (it  is  believed)  will  awaken  oar 
admiration,  and  warm  our  affections  more  and  more,  as  its  excellencies 
arc  unfolded  in  a  minute  and  careful  survey. 

§  '200.  Xo  redress  of  grievances  having  followed  upon  tite  many 
aprienis  made  to  the  king  and  to  parliament,  by  and  in  behalf  of  tlie 
colonics,  either  conjointly  or  sejiarately,  it  became  obvious  to  them, 
that  a  closer  union  and  cooperation  were  necessary  to  vindicate  their 
rights,  and  protect  their  liberties.  If  a  resort  to  arms  should  be  indis- 
pensaMc,  it  was  im|>ossible  to  hope  for  success,  but  in  united  eSbrtB. 
If  pcLtceablc  redress  was  to  be  Bought,  it  was  aa  clear,  that  the  voice  . 
of  the  colonics  must  be  heard,  and  their  power  felt  in  a  naUonal 
organisation.  In  1774.  Massachusetts  recommended  the  assembling  of 
a  continental  congress  to  deliberate  upon  the  state  of  public  aifiun ; 
and  according  to  her  recommendation,  delegates  were  appointed  by 
the  colonics  for  a  congress,  to  be  held  in  Philadelphia  in  the  auttunn 
of  the  same  year.  In  some  of  the  icgialaturcs  of  the  colonies,  which 
were  then  in  session,  delegates  were  appointed  by  the  jwpular,  or 
representative  branch ;  and  in  other  cases  tliey  were  appointed  by 
conventions  of  the  jjcoplc  in  tlio  colonies,^  'J'hc  congress  of  delegates 
(calling  themselves  in  their  more  forinnl  acts  "  the  delegates  ap|)oiiitcd 
by  the  ffood  people  of  these  colonies  ")  asscmhled  on  the  4tli  of  Sep- 
tcm'ter,  1774 ; '  and  having  chosen  officei-s,  they  adopted  certain 
fundamental  rules  for  their  proceedings. 

ij  201.  Thus  was  organizad  under  the  auspices,  and  with  the  consent 
of  the  itcople,  acting  directly  in  their  primary,  soverci^  capacity,  and 
without  the  intervention  of  the  functionaries,  to  whom  the  ordinary 
powers  of  government  were  delegated  in  the  colonies,  the  first  general 
or  national  government,  which  has  been  very  aptly  called  "  the  revo- 
lutionary government,"  since  in  its  origin  and  progress  it  was  wholly 
conducted  upon  revolutionary  principles/^  The  congress,  thus  assem- 
bled, exercised  de  facto  and  dejiire  a  sovereign  authority  ;  not  as  the 
delegated  agents  of  the  governments  de  facto  of  tlie  colonies,  but  in 
virtue  of  original  powers  derived  from  the  people.  The  revolutionary 
government,  thus  formed,  terminated  only,  when  it  was  regularly 


I  1  .louni.  of  Cong.  2,  3,  &<■.  27,  4.1 ;  9  Dane's  Ahriiig.  Apji.  }  5,  p-  IG,  4  10,  p.  21. 
'  All  the  Sealer  were  rE[)^p^!Clllcd,  csotjit  Gcorvin. 
*  9  Dona's  Abridg.App.  1>.  1,  i  9, p.  IG,  i  13,  p.  23. 


/ 
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superseded  by  the  confederated  government  under  the  ardclea  finally 
ratified,  as  we  shall  hereafter  aee,  in  1781.^^ 

I  ^  202.  The  firstand  moat  important  of  their  acts  waa  a  declaration, 
'  that  in  detennining  qucstiona  in  this  congreas,  each  colony  or  province 
>  should  have  one  vote  ;  and  thta  became  the  established  course  during 
the  revolution.  They  proposed  a  general  congress  to  be  held  at  the 
same  place  in  May,  in  the  next  year.  They  appointed  committees  to 
take  into  consideration  their  righta  and  grievances.  They  passed 
resolutions,  that  "  after  the  1st  of  December,  1774,  there  shall  be  no 
importation  into  British  America  from  Great  Britain  or  Ireland  of  any 
goods,  &c.  or  from  any  other  place,  of  any  such  goods,  as  shall  have 
been  exported  from  Great  Britain  or  Ireland ; "  that  "  after  the  10th 
of  September,  1775,  the  exportation  of  all  merchandise,  ko.  to  Great 
Britain,  Ireland,  and  the  AVest  Indies  ought  to  ceaso,  unless  the 
grievances  of  America  are  redressed  before  that  time."^  They 
adopted  a  declaration  of  rights,  not  differing  in  substance  from  that  of 
the  congress  of  17(i5,^  and  affirming,  that  the  respective  colonies  are 
entitled  to  the  common  law  of  England  and  the  benefit  of  such  Eng- 
lish statutes,  as  existed  at  the  time  of  their  colonization,  and  which 
they  have  by  experience  respectively  found  to  be  ap])licablc  to  their 
local  and  other  circumstances.  They  also,  in  behalf  of  themselves 
and  their  constituents,  adopted  and  signed  certain  articles  of  associa- 
tion, containing  an  agreement  of  non-importation,  non-exportation,  and 
non-consumption  in  order  to  carry  into  effect  the  preceding  resolves ; 
and  also  an  agreement  to  discontinue  the  slave-trade.  They  also 
adopted  addresses  to  the  people  of  England,  to  the  neighboring  British 
colonies,  and  to  the  king,  expliuning  their  grievances,  and  recjucstjng 
ud  and  redress. 

§  203.  In  May,  1775,  a  second  congress  of  delegates  met  fi-om  all 
the  states.*  These  delegates  were  chosen,  as  the  preceding  had  been, 
partly  by  the  popular  branch  of  the  state  legislatures,  when  in  session ; 
but  principally  by  conventions  of  the  people  in  the  various  states.'' 


I  Sei^eftnt  on  Connt.  Introd.  7,  8,  (2d  cd.) 

•  1  Jour,  of  Cong.  21.  •  Seo  ante,  nolo,  p.  179, 

'  Oeorgift  did  Dot  send  delegntcs  nnlil  the  15th  of  3a\y,  1775,  who  did  not  take  lb 
seals  until  Iho  Idtli  of  September, 

*  See  PenhalUjiB  v.  Doaae,  3  Dnll.  54,  and  porlit^lacly  the  opinions  of  Iredell  J.  a 
BUir  J.  on  this  point.    Journals  of  IT75,  p.  73  to  79.  % 
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In  a  few  instonccs  the  choice  by  the  legislative  bodj  wag  confinned 
by  that  of  a  convention,  and  e  eonverso.^  They  immecUately  adopted 
a  resolution,  proliibiting  all  exportations  to  Quebec,  Nova  Scotia,  St 
Johns,  Newfoundland,  Georgia,  except  St.  John's  Parish,  and  East 
and  West  Florida.^  This  was  followed  up  by  a  resolution,  that  the 
colonies  be  immediately  put  into  a  state  of  defence.  They  prohibited 
the  receipt  and  negotiation  of  any  British  government  bills,  and  the 
supply  of  any  provisions  or  necessaries  for  the  British  army  and  navj 
in  Massachusetts,  or  transports  in  their  service.^  They  recommended 
to  Massachusetts  to  consider  the  offices  of  governor  and  lieutenant- 
governor  of  that  province  vacant,  and  to  make  choice  of  a  council  by 
the  representatives  in  assembly,  by  whom  the  powers  of  government 
should  be  exercised,  until  a  governor  of  the  king's  appointment  should 
consent  to  govern  tlic  colony  according  to  its  charter.  They  anthor- 
ized  the  raising  of  continental  troops,  and  appointed  General  Wadung- 
toTi  commander-in-chief,  to  whom  they  gave  a  commission  in  the  name 
of  the  delegates  of  the  united  colonies.  They  had  previously  author- 
ized certain  military  measures,  and  especially  the  anning  of  the  militia 
of  New  York,  and  the  occupation  of  Crown  Point  and  Ticonderoga. 
They  authorized  the  emission  of  two  millions  of  dollars  in  biUs  o 
credit,  pledging  the  colonies  to  the  redemption  thereof.  They  framed 
rules  for  the  government  of  the  army.  They  published  a  solemn 
declaration  of  the  causes  of  their  taking  up  arms,  an  address  to  the 
king,  entreating  a  change  of  measures,  and  an  address  to  the  ])eople 
of  Great  Britain,  requesting  their  aid,  and  admonishing  them  of  the 
threatening  evils  of  a  se})aration.  They  erected  a  general  post-office, 
and  organized  the  dej>artment  for  all  the  colonies.  They  apportioned 
the  quota,  that  each  colony  should  pay  of  the  bills  emitted  by  con- 
gress.* 

§  204.  At  a  subsequent  adjournment,  they  autliorized  the  equip- 
ment of  armed  vessels  to  intercept  supplies  to  the  British,  and  the 
organization  of  a  marine  corps.  They  prohibited  all  exportadons, 
except  from  colony  to  colony  under  the  inspection  of  committees. 
They  recommended  to  New  Hampshire,  Virginia,  and  South  Carolina 


1  Journuls  of  Conj^'ress  of  1775,  p.  73  to  79. 
-  Jounials  of  (/oiijn*css  of  1775,  p.  10.3. 
3  Journals  of  Conpross  of  1775,  p.  115. 
*  Journals  of  Congress  of  1775,  p.  177. 
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to  call  conrentionB  of  the  people  to  establish  u  form  of  govenunent.^ 
They  authorized  the  grant  of  commissions  to  capture  anue^  vesaels 
and  transports  in  the  British  service  ;  and  recommended  the  creation 
of  prize  courts  in  each  colony,  reserving  a  right  of  appeal  to  congress." 
They  adopted  rules  for  the  regulation  of  the  navy,  and  for  the  dlvi^on 
of  prizes  and  prize  money .^  They  denounced,  as  enemies,  all,  who 
should  obstruct  or  discourage  the  circulation  of  bills  of  credit.  They 
authorized  further  emissions  of  bills  of  credit,  and  created  two  military 
departments  for  tbe  middle  and  southern  colonies.  They  authorized 
general  reprisals,  and  the  equipment  of  private  onncd  vessels  agunst 
British  vessels  and  property.*  They  organized  a  general  treasury 
department.  They  authorized  the  exportation  and  importation  of  all 
gooda  to  and  from  foreign  countries,  not  subject  to  Great  Britain,  with 
certain  exceptions  ;  and  prohibited  the  importation  of  slaves ;  and 
declared  a  forfeiture  of  all  prohibited  gooda."  They  recommended  to 
the  respective  assemblies  and  conventions  of  the  colonies,  where  no 
goremment,  sufficient  to  the  e:tigen[icies,  had  been  established,  to 
adopt  such  government,  as  in  the  ipinion  of  the  representatives  should 
best  conduce  to  the  happiness  anJ  safety  of  their  constitutents  in  pa^ 
ticular,  and  America  in  i^ener.al^toul  adopted  a  preamble,  which  stated, 
'*  that  the  exercise  of  evei^^^^  of  authority  under  tho  crown  of 
Great  Britain  should  be  t^^^^^me^ed."  ^ 

^  20.5.  These  measun^^^^^^Bich  progressively  pointed  to  a 
separation  from  tbc  motl^^^HK  and  evinced  a  determinaUon  to 
uuntttin,  at  everv  hazai^^mi  liberties  of  the  colonies,  were  soon 
followed  by  magmf^mM  si^^.  On  the  7th  of  June,  1776,  certwn 
resolutions  res^TtingHidepenJency  were  moved,  which  were  referred 
to  a  committee  of  the  whole.  On  the  10th  of  June  it  was  rcsulvod, 
that  a  committee  be  appointed  to  prepare  a  declaration,  "  that  these 
um^d  colonies  are,  and  of  right  ought  to  be,  free^nd  independent 
states ;  that  they  are  absolved  from  al!  allegiance  to  the  British  crown ; 
and  that  all  political  connection  between  them  and  tho  state  of  Great 


'  JouttibIs  of  Con^ss  of  1775,  p.  231,  S3S,  2T9. 
>  Jonnmkof  Cob^tc^s  of  177S,p.  SSS,  S60,  &c. 
'  Joomals  of  Con^p^sa  of  1TT6,  p.  13. 

*  Journals  of  CoDgresB  of  1776,  p,  lOB,  107,  118, 1 
'  Jonrnats  of  Congress  of  1776,  p.  122,  123. 

*  Joumala  of  Congren  of  1776,  p.  166, 1T4. 
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Ilri:.i::i  U,  and  lu^iit  to  he. -UssolvcJ."*  Ctn  the  11th  of  June  a 
C'-:ii'.:.' '.'•:':  -Kx-i  a; j-jiiitcl  to  jirefare  anl  diiest  the  fonn  of  a  coufed- 
eviiti--!;  t'j  bi!  cnterfr.l  into  between  the  colonies,  and  aUo  a  committee 
t'/  \-r-.'.  :ir<:  a  jilari  <-f  treaties  to  bo  [iroposefl  to  foreign  powers.*  On 
ti!'.'  :!~[!i  of  Jiiii';  ii-.e  committee  apji'tintod  to  frepare  a  declaration 
of  i;i!';ii--!ileiice  l;r)U;f!it  in  a  ilraft.  On  tlie  2d  of  JuIt.  coDgresa 
!iiij".';'l  the  rf;s')lii:iou  for  indept-ndcncc  ;  and  on  the  4th  of  Julv  they 
a'loj.f'jil  tlic  declaration  of  iiiilci«mlcnee  ;  and  thereby  solemnly  pnb- 
li.Oi'/'l  and  declam-il,  "That  these  united  colonies  are,  and  of  ri^t 
oii;;rit  to  Ijo,  free  ami  independent  states  ;  that  they  are  absolred  &om 
all  :il!c-;nancc  to  the  Itritish  crovn  :  and  that  all  political  connection 
bet'-'.".'u!i  them  and  the  state  of  Great  Briton  is,  and  ought  to  be, 
totally  dissolved  ;  and  that,  oa  free  and  independent  states,  they  hare 
full  ptwer  to  levy  war,  conclude  peace,  contract  alliances,  estabhsh 
coi^ini>;ree,  and  to  do  all  other  acts  and  things,  vMch  independent 
Stat''-!  may  of  ri;rlit  do." 

§  J')*;.  TliOK'  mimttc  details  Have  been  given,  not  merely,  hecanse 
tliey  iircs-'tit  au  liistorical  view  «f  t}ft  actual  aiid  slow  progress  towards 


iiidfpi.'ndencc  ;  but  fiecause   tli 
C'Ti  side  rat  iinn  rcsiiecting  the  [luli 
scvr;ral  colunie.-i,  and  of  the 
fornicd  by  the  pcoiilo  of  the  u 
§  207,  In  the    first  jAico, 
pciidi-rioi',  iiono  of  the  colonics 
slati-s,  in  the  soiisi;,  in  whiirh  tl)i 
ai-jrlicd  to  statiLi.-!    The  tt 
in  'lilTerciit  soriHu?,  which  ofton  loads  to 
tinv;:)  to   vary  mi^icbievdiis  ami  luifum 


aovcral  very  impoi*tant 
:hts  and  sovereignty  of  the 

was  thus  BponiaLCOusI^" 

the  declaration  of  inde — 

■tended  to  be  sovereigcm 

IB   sometime^ 

ignty  "  is  usec=^ 

Ideas,  and  som^E* 

■oneVisions.     Bv  "  aov^' 


rei.L^nty  "  in  its  lai-;zeHt  synsc  is  meant  supreme,  absolute,  uncontrollable^ 
powvr,  tho  _}'((((  miiii'iii  impirii,^  the  absolute  right  to  govern.  A  ^t^ 
or  natinu  is  a  body  [wlitic,  or  socii-ty  of  men,  unitdl  together  for  th^ 
pnri-o.ii'  of  promoting  thoir  mutual  safety  and  advantage^by  thei*' 
coiiiliincd  strciigtli."     I!y  the  very  act  of  civil  and  political  association  9 


•  J<.iiniiiU  of  C 
".rminiiil.of  (' 

'  -MIM-W 
<  I   111,  1 '01 


..^fif  I77r,,p.ai>.-., -jiir,. 


a  Uiill- 1  III,  y.-i-  ISlair  J. :  !l  l)iiiiii\  .Vliri.l^',  A[ipx,  A 
I   m,C.,miii.4;i;  ■->Diill.4ri.    ^VrJiivC.J. 
Vadd,  II.  I,  cli.  I,  i  1  i  a  Dull.  4.'..V    i'a  WUson  J. 
t 


l)iiiiii\  .\liri.l^',  A[ipx,  A  2,  p.  Ui,  i  3,  p.  12,  4  5.  p.  1»  - 
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each  citizen  subjects  liiinself  to  the  authority  of  tho  Tvhole  ;  and  the 
authority  of  all  over  each  member  essentially  belongs  to  the  body  jioli- 
tic'  A  state  which  possesBcs  this  absolute  power,  without  any  depend- 
ence upon  any  foreign  jiower  or  state,  is  in  the  largest  sense  a  sove- 
reign stato.*  And  it  k  ivholly  immatcj;ial,  what  ia  the  form  of  the 
government,  or  by  whose  liands  this  absolute  authority  is  exercised. 
It  may  be  exercised  by  the  jjcople  at  large,  as  in  a'  pure  democracy  ; 
or  by  a  select  few,  as  in  an  absolute  aristocracy  ;  or  by  a  single  per- 
son, as  in  an  absolute  monarchy.''  liut  "  sovereignty  "  is  often  used 
in  a  far  more  limited  sense,  than  that,  of  which  we  have  spoken,  to 
de8l;jnatc  such  political  powers,  as  in  the  actual  organization  of  the 
particular  state  or  nation  are  to  be  exclusively  exercised  by  certain 
public  functjonaries,  without  the  control  of  any  superior  authority.  It 
is  in  this  sense,  that  IMaclcstonc  cmiiloys  it,  when  he  says,  that  it  is  of 
"  the  very  essence  of  a  law,  that  it  is  made  by  the  supremo  power. 
Sovereignty  and  Icfiislature  are,  indeed,  convertible  terms  ;  one  can 
not  subsist  without  the  other,"  *  Now,  in  every  fimited  govcriyncnt 
tiie  power  of  legislation  is,  or  at  least  may  be,  limited  at  the  will  of  tlia 
Qatiun  ;  and  therefore  the  legislature  ia  not  in  an  absolute  sense  aovc-  _ 
t^ign.  It  is  in  the  same  sense,  that  lilaclc-tone  says,  "  the  law 
ascribes  to  the  king  of  England  the  attribute  of  sovereignty  or  pre- ' 
eminence,"  ''  because,  in  respect  tn  the  powers  confided  to  him,  he  ia 
de])enileut  on  no  man,  and  accountable  to  no  man,  and  subjected  to  no 
Bu]>erior  juri^ictiou.  Yet  the  king  uf  Knglaud  cannot  make  a  law  ; 
and  Iiis  acts,  beyond  the  powers  assigned  to  him  by  the  constitution, 
*  are  utterly  void, 

§  208.  In  like  manner  the  wonl  "  state  "  is  used  in  various  senses. 
In  its  most  enlarged  sense  it  means  the  jieoplo  eomjiosing  a  particular 
xiation  or  community.  In  tliiti  sense  the  state  means  the  wliole  people, 
vuited  into  one  Imdy  ]ioHtic  ;  and  tlie  state,  and  the  people  of  the 
stfttc,  ore  equivalent  expressions.''     Mr.  Justice  Wilson,  in  lib  Law 


'  Vattel.B.  l,cli.  1,  *  2. 

'  a  Hall.  *as,  *S7.    Per  WiUon  J. 

*  Vuttol,  n.  1,  c)i.  I,  S  %  3- 

*  1  lil. Comm.  46,    Sm  uI^o  l  Tucker'^  Dlack-  Comin.  App.  nulc  A.,  a  commcntar; 
'  'IliK  rlsiire  of  Ilic  author'^  text, 

I    JBl.Comni.34i. 

J>aAallaa  \.  Doom,  1  I'vters's  Cond.  R.  37,38, 30 i  3  Dull. It.93, S4.    Perlreden  J.Ji 
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Lcctiii'CH,  uses  the  ^onl  "  state  "  in  its  broadest  eenae.  "  In  free 
statc.a,"  nAvs  lie  "  the  jjeoplc  form  an  artificial  person,  or  body  politic, 
the  lii^licrtt  anil  noblest,  thot  can  be  known.  They  form  that  moral 
pors'in,  which  in  one  of  my  former  lectures,^  I  described,  aa  a  com- 
plete 'jinly  of  free,  natural  persons,  united  together  for  their  commoa 
beiieiiC ;  as  liaving  an  understanding  and  a  will ;  as  deliberating,  and 
rcsult'iii;;,  and  acting ;  as  possessed  of  interests,  which  it  ought  to 
mannire  ;  as  cnjojiiig  rights,  which  it  ought  to  muntain  ;  and  as  lying 
undor  obligations,  which  it  ought  to  perform.  To  this  moral  person, 
we  afsij;n,  by  way  of  eminence,  the  dignified  appellation  of  btatb."  ' 
But  tlicre  is  a  more  limited  sense,  iu  whieh  tlie  word  is  oAen  used, 
where  it  expresses  merely  the  positive  or  actual  orgaoization  of  the 
Icgishitive,  executive,  or  judicial  jwwers,^  Thus,  the  actual  gorem- 
mciit  I'f  a  state  is  frequently  designated  by  the  name  of  the  ttate. 
W'c  siiy,  the  state  han  power  to  do  this  or  that ;  the  state  has  passed  a 
law,  or  prohibited  an  act,  meaning  no  more  tlian,  that  the  proper  fimo- 
tioiiaritv,  org;miKOil  for  that  purjiose,  have  power  to  do  the  act,  or  have 
passed  tlie  law,  or  piohibitcd  the  particular  action.  Tlie  sovei-eignty 
of  a  iiati'iu  <•!•  staLf,  cousidcrod  with  I'sferuiicc  to  its  association,  as  a 
l>o(ly  ]iolitic,  may  ho  absolute  and  uneoutrollabJc  in  all  respects,  except 
the  limitalinns,  which  it  cbiwscs  to  iiiiixjse  iijion  itself.*  Uut  the  sove- 
reignty of  the  goveniment,  organized  witliin  the  state,  may  be  of  a 
very  limited  nature.  It  may  extend  ti>  few,  or  to  many  objects.  It 
may  be  uulJTuitL'd,  as  to  some  ;  it  may  be  restrained,  aa  to  others.  To 
the  cxti.iit  of  the  power  given,  the  government  may  be  sovereign,  and 
its  aeB  may  be  deemed  tlic  sovereign  acte  of  the  state.     Kay  the  atato. 


Chifh-lm  V.  (;.ir.ii.i,  2  Itall,  4.-..i. 
son's  l.i'c't.  1^1) ;  i>aDi:'«  A|>]ix.  ^  at 

p.  ir.:\. 

'  1  WilJCiii's  I*Pt.  304,  .105. 

*  2  Wilsons  lA-t't.  lao.  lil. 
'  Mr.  MiuliMiii.  Id  Iiis  eliibonitc  report  in  tlio  Vir^inin 

wlrcrN  til  till'  difffrviit  wnSf.'->,  in  wliidi  tlir  wont  -tu 

iniliuMi  tniiT,  lliHt  tiiv  ti'nii  "#titti'«''  is  iioniotimi'!'  used  in  u  vultiic  nennQ,  and 

in  diiriimnt  M-nxvs,  acvfinlini;  tu  th<'  xnlijcct,  to  whii-li  ii  i;  npplicd.    TLm  it 

incniii> thu  wjMimie  wit'mna  of  tcrritorv.  iHimpicil  liy  ihu  poliriml  KineiieH  "illiin  tarh  ; 

■oniciinii-s  ilic  particular  i^i'vrnMi n'o  pitnliUslicd  hy  tlios*  swiulice;  Minutimoa  ihoM 

Bix^iTtir^,  an  nr^mtiiMrd  into  tlio4C  ii]irtlrukr  eoienimcntii ;  uiiil  lustlv,  it  iiicuna  tAe  pf^^ 

I'omprjsitii;  tliose  |ioli[icnl  *oriL-ti''i  in  tlieir  liinhcst  jiivorcijjn  capadly." 

•  a  Dull.  .133 ;  In-lUll  J.    111.  4J5,  436.    Tor  Wilson  J. 
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\>y  vhicli  wo  mean  the  people  composing  the  state,  may  divide  Its 
sovereign  powers  amon<;  various  functionaries,  and  each  in  the  limited 
sense  would  be  sovereign  in  respect  to  the  lowers  confided  to  each ;  ■ 
and  dependent  in  all  other  cases.'  Strictly  speaking,  in  our  republi- 
can forms  of  government,  the  absolute  sovereignty  of  the  nation  is  in 
Hio  people  of  the  nation  ;  and  the  residuary  sovereignty  of  each  state, 
sot  granted  to  any  of  its  public  functionaries,  is  in  the  people  of  the 
state.* 

§  209.  There  is  another  mode,  in  wliich  we  speak  of  a  state  as  sor- 
ereign,  and  that  is  in  reference  to  foreign  states.  Whatever  may  be 
the  internal  organization  of  the  government  of  any  state,  if  it  has  the 
sole  power  of  governing  itself  and  is  not  dependent  upon  any  foreign 
state,  it  is  called  a  lovere'ujn  state  ;  that  is,  it  is  a  state  having  the 
same  rights,  privileges,  and  powers,  as  otlier  iridejwndcnt  states.  It  la 
ID  this  sense,  tliat  the  term  is  generally  used  iu  treatises  and  discus- 
uons  on  the  law  of  imtioiia.  A  full  consideration  of  this  subject  will 
more  properly  find  place  iu  some  future  page,' 


'  3  ])flll.  9;!.    IVrlrwlcHJ,    2  Dull- 455,  457.    Per  Wilson  J. 

■  S  Uall  471 , 472,    Per .Iii.v  ('.  J. 

Mr.  J.,11.  Adiims,  inhuomtioti  011  the  4lh  of  July,  l?.'!l,  jiul'lisliwl  after  thn  ]irc|)!ira- 
tionoT  thunc  Commcnlnrics,  uses  tin:  following;  liiii['iiii;;fi :  ■■It  is  nut  true,  tiitit  there 
■niut  raniilc  in  all  "Ovcmmciiis  1111  iili^oliito,  iiin-oiitroilulilc.  irn'5ii>iiblc,  kihI  i1c>|iorie 
power;  [Kir  »  surIi  juircr  in  iiiiy  ninimur  uNwnii.tl  to  isovcrti^nt;.  Utit'oiitrutlalih) 
pow«r  exiM<i  in  no  f.'ovenimvnr  on  I'orili.  11ic  !itcmcFt  itcsjiolisnis  in  any  niaon  iiihI  ib 
ever;  age  of  the  worl<1,  nrc  ami  liave  liL't'ii  uiiilcr  iirn"^'''"'  •'ontrul-  Unliniltvl  jwwer 
bdonjcs  not  to  man;  nml  rotlcii  will  lie  tlH'  funiiil.ition  of  I'vi'ry  ;:urcniini:n(,  Iciining 
npoB  luchamnxim  for  it»  Bn]>|ion.  I.<^ni:t  of  nil  i-un  it  lir  pntlii'atcil  of  n  pivrrnmont, 
prafeMin);  to  lie  fbnmlFil  ii|>on  an  ori-iinnl  comiiuct.  The  fircicnre  of  an  nlinoliitc,  irrc- 
ristit^,  despotic  power,  exiitini;  in  vverr  ^^vvniiiiciit  suniewhcre,  is  incoraimtililc  with 
the  first  prjiiciplc»  of  nuuial  ri^'lit." 

»  Dr.  Hiwh.  in  »  poliliral  TOniiimnirfltioii.  in  lT"n.  u."p.i  the  term  "eovtrcisniv"  m 
aoothor,  and  HOmcnhal  more  iimitiil  senw.'  Ho  s;iy*,  '■  The  piKiple  of  jVmiTii>;i  hiivo 
mistaken  tlie  meaning  of  tlic  wonl '  HovcrciKnti .'  Ileni-c  c:u'h  Ktalc  prcipi]'l-<  to  tie 
topcmigm.  In  Earo])«  it  is  nppliifl  in  iIiom:  stalvt,  which  jioescs!!  the  power  uf  muking 
war  und  puuee,  of  forming-  tnuilirii,  aiiil  the  lilu'.  A*  tliii<  power  liclonj^  only  to  eon- 
grefs,  they  nre  the  oiilv  suvcrei;:!!  power  in  lliu  ITniieil  Stniex.  Wo  enmmit  u  simihir 
miftakt  in  mir  idcu*  of  the  wonl  *  i]i<le)H-ndcDl.'  >i'o  individiul  Mute,  mi  Kuch,  luu  unj 
ckim  10  independents.  She  ii<  indejienilcnt  only  in  a  union  with  liertiitersiuicibi 
coDtfref*."  Dr.  Ilnrlon,  on  the  otlier  liund.  in  a  similar  eswiy,  explnin.i  the  o|>erntlon  of 
the  lystcm  of  the  i-onfciIi-riLtiiin  in  tliu  innitucr  wliieh  \m»  liecn  given  in  the  text.t 

•  1  Anu?T.  Miuouiii,  >,  0.  11  AuKT.  .UoKiia,  Vi,  H. 
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§  lilO,  Now  it  is  a]iparcnt,  tliat  iiDne  of  the  colonics  licfore  the 
lii.>\-iiliiti»n  were,  iti  the  most  liirj^o  and  general  sense,  icde pendent, 
or  s'ULToijin  ciiniiinniities.     Tliey  were  all  oriipiially  settled  under, 
an'l  suliieeie'l  to  tlie  ]>i-iii«h  cr-nvn.'     Their  ]iowers  and  authorities 
wire  ilerived  I'mm,  iiiul  limited  by  their  n-sjioetive  charters.     All,  or 
nearly  ull,  ol'  thi-;e  ehiirters  eoiiliiiUfd  their  leHiplntiun  by  [irohibiting 
them  frmti  making;  laws  i-ei)u;;iiaut,  or  coiitrai  y  to  those  of  England. 
Tlie  etoivn,  in  mauy  nf  tlicm,  ))ossos.sed  a  negative  npon  tlieir  logisla- 
tinu,  us  well  as  tin-  exeliisive  ajiiioinlment  of  their  superior  officers; 
and  ji  lijfht  of  revision,  liy  way  of  a|hiieal;  of  the  jnd^enta  of  th«r 
ci'iirl^.-     In  thi-ir  most  i<olemii  deelardt'ions  of  rights,  they  admitted 
thems'-hcA  hound,  as  Itritish  siihjects,  to  ulk'ginnce  to  tlie  British 
cnwi] :  ainl  as  sudi,  they  elahiiud  to  he  entitled  to  all  the  ri^^hts, 
lihfi'lii's,  and  iuimiiiiitics  of  frue  burn  British  !*uhjcci3.     They  denied 
all  ]iouL-r  of  taxiiiii'ii,  e.xeojit  by  tliuii-  own  coloiJal  le^pslaturea ;  bnt 
at  the  sami!  time  they  adnnttt.-d   themselves  hound  by  acta  of  the 
British  (larliament  fm-  (In.-  rujiiilution  of  external  eonunorce,  m  as  to 
secure  tbe  ti>ntiiieri;iiil  ailvanla-i-s  of  tlie  v.lioie  eni].ire  to  the  mother 
country,  ami  the  oiuiun-rvial  '"Urfus  t.f  its  re.-j ■relive  inember.s."     So 
far,  asres|,..-ets  t;.n-i-u  states,  ihe  eoLmi.'s  wei-e  not.  in  the  j^ensc  of 
tlie   hiiv.s   of   iiaiii.iis.  .-■verei^n    ptate* ;    hut    mere    iloiieuden-.'ic3  t»C 
Oreat  ISriiaiu.     They  n^uld  uiake  n..  trealy.  deehii-e  no  war,  send  iiO 
ambai-sailors.  re^;ii;aie  no  iiii.'RMurse  or  eonuiieree,  nor  in  niiyothtr'* 
slmiie  act,  us  .soverei^jiis,  in  (he  nep'-lialiims  usual  between  indejiendei"*- 
8tai'-s.     In  ri-sjiect  to  eueb  other.  i!i-.;y  stond  in  tiie  eonimun  relatic*-' 
of  Urilish  -utiji^'W  ;  ihf  le^'islaii^'U  of  neither  couM  be  controlled  1:^ 
any  other;  hiii  ii,-iv  was  a  fi.!n;,i.i!i  sii1iieeti>.>ii  to  the  British  crowi»- 
If  in  any  sieiisi?  ih-y  mi;;ln  elaiui  ihe  aitrihutes  of  (-overeignty.  it  w^* 
only  ill  that  sulH.niiiiate  sense,  to  wbieh  we  ]mvc  alluded,  as  exereiBii  -"" 
■within  a  liuiit-.-l  r\l- i.t  eiriain  usual  ].uwers  of  wvcreij^nty.     Th(=: 
di.l  not  ev.'ii  aSec:  to  u'.aini  a  loe;.l  alle-iaiite.'' 

^  lill.  Jn  the  next  j.laee,  the  eo!:^uies  ili.l  n..t  severally  act  f^ 


;  Miii-.-li,  Colouli-!",  App.  So, 
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tlieiaiclves,  antl  proclaim  tlieir  o\n\  iiidcpoiiik'uce.     It  is  true,  tliat 
some  of  tlie  states  luiil  jireviouslj"  fiirnicil  iiici]iimit  j;ovoriimoiitd  for 
thciQgclvbs  ;  but  it.wu^  dune  in  ciim|jliuTicc  witli  the  rociniinicndutions 
of  coiLgrcsi*.'     Vir;^iiiia,  on  tliu  iil'tli  of  Juno,  ITTii,  by  a  conn'ntion 
of  lU'Icyatus,  (leclartil  "  tlio  govtrnnicnt  of  tliis  wuiitry,  aa  formerly 
cxcroispil  uudi-r  ttio  crown  of  (iit-at  Britain,  totally  dissolved;''  and 
proci.'L'dt'd  tit  furni  a  new  conatitution  of  ^^ov  cm  in  cut.     Now  Ilamjy- 
sliire  also  formed  a  yoverimient,  in  Deccmlii/r,  IiT'j,  which  was  miini- 
fcstly  intended  to  be  tcmiwrary,  "  duiin^:  (a^i  thoy  said)  the  unhiipfiy 
and  uniiatTiral  contest  widi  flreat  IJritiiin."'  ^     Xcw  Jersey,  too,  estab- 
lished a  frame  of  ^ovei-nment,  nn  ihc  id  of  July,  17 "ti;  hut  it  was 
expressly  declared,  that  it  should  be  void  u])On  a  reconciliation  with 
Great  Ijrituin.''     And   South  Carohna,  in  ^[arcli,  1T7<>,  adujited  a 
constitntion  of  j^ovummtint ;  but  this  was,  in  like  manner, "  established 
until  an  accomni'jdation  ljc;t»een  (ireat  liritain  and  America  could  be 
obtained."  ^     Jlut  the  dechtraiiou  of  the  indeitemleuce  of  ail  the  oolo- 
mes  was  tlio  united  act  of  all.     It  was  "  a,  deelaiittion  'jjf  the  ropre- 
Beutativi'S  of  the  United  F-tates  of  America  in  con^iivss  assembled  ;"" 
"  by  the  delegates  appointed  by  the  trmid  iieo]>le  of  iho  colonies,"  as 
in  a  prior  dochiratlon  of  ri;ihts  they  were  called,''     It  was  nut  an  act 
<lonc  by  the  state  ;^f>vernments  then  organiKcil :  nor  by  pei-suns  choseu 
l»y  them.     It  was  cmphatieally  the  act  of  the  whulu  jii-"/,li:  of  tho 
iinited  colonies,  by  the  instvmnentality  of  tlieir  j'epresentativcs,  chosen 
^r  that,  amtin,'^  other  jiui-iwsos."    It  was  an  act  not  coniietcnt  to  tiro 
state  jy>vcmments,  or  any  of  them,  as  or;;iinizcd  under  ilioir  charters, 
to     adopt.      Tlmsc  cli.irters  neither  coiiteuL|il;tteil  tlic  case,  nor  pro* 
virl«ij  for  it.     It  was  im  act  of  ori,::inal,  inherent  S'lvereijrnty  by  tho 
Pi^ople  themselves,  re^ultuig  iram  llieir  right  to  change  tlie  form  of 
So'v-emment,  and  to  institute  a  new  one,  whenever  necessary  for  their 
•a-fV^ty  and  Iiajipincss.     So  llie  declaration  of  indepemlencQ  treats  it. 
^  <^    state  had  presumed  of  itsi'lf  to  fonn  a  new  j^uvernment,  or  to  pro- 


-7anrnnl  of  Coii;.tc*^  i;7fl,  j..  IliS,  asi.  a.t.V  27»:  I  Pitk.  Hist. -ISl,  .ir>r>;  Mixrelt 
^<:>B.i-h.  14, 11.441.447;  ■)  )Iuumi^',  Klnt.  IIJ,  IIH;  ;t  Dune's  Al.ri.li-.  A].|i.  4  5,  p.  Ifi, 
'     S*  Belt  N.  Haini-.  -Ii. :;:.:  ]>.  3i«,  srw.  3ls;  I  llik.  [tj&i.  331,  ;i.j:.^ 

Sjtdkes's  Ilict.  Colon.  SI.  ':•. 
^      SlokcM's  lEist.  folon.  Hi:i ;  1  Pilfc.  llitt.  33.1. 
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-  til'!  'xi_^■;l';■.J  of  t!i-?  tini-;*.  wiiii-.iit  consulting  congress  on 
i-'t :  iiii-l  ttii'-ii  aiiv  actt'l.  it  was  in  pursuance  of  the  rccom- 
"11  'if  f'iii_'ri'*=.  It  was,  th'?rof>ro.  the  acliievcmeiit  of  the 
>r  di'-  L'-iiifit  of  till;  wiv.lf.  Tlic  I'l'ojle  of  the  unitiil  colonies 
1-  ui)iri-'l  (.•'il'itiii'ri  frcf  ami  iu'lejiundein  states,  and  absolved 
'iiii  iill  JLlli-;.'i.iiiPO  to  tlio  IJriti^h  crown,  llic  doflaralion  of 
■U-tiri--  lia-!  it'.c'jhliii;;!/  always  been  treated,  as  an  act  of  para- 
mil  H<ivor''-i;.'ii  antliority,  cfuniilete  and  [lerfeet  jut  le.  and  lyiw 
■ikiii'.'  III!  futiro  <li-<»)liuiiin  of  all  political  connection  with  and 
(■('  (<>  (iivjii  liiititiii.  Anil  this,  not  merely  as  a  practice 
I  ill  :i  li-;!;i]  iinil  cnmititutiuTial  vicw  of  the  mnttcr  bv  courts  of 


.  il'  ii  «j- 


ill  the  Smith  Carolina  legislature,  in  JiiniiAi;, 
i|.ii('ty  iif  cnllin;;  a  convention  of  the  people 

i-iiiiiiiiiii,  !i  dir;tin;;iiished  statesman^  nsed  the 
i\<  :iiliiiii-;iMi;  nianlfi'i^tu  (tluit  is,  the  declara- 
lll.'i.-mly  i-.-1'iiti's  lliL'  .Wtrino  <if  tJif  individual 
li'ii.--  .'I'  (In-  ni'vcral  litaten.     En  tluit  declara- 

■  ill  .  !■!  i-ii  fiiiimcratod ;  but,  after  reciting  iu 
I  i-''iiiiiiriii_'ar;jiiiiieiits. our  right  i<>  indopond- 
11.  li  .■.•iii|'i''U-il  lis  tv  a-Jsert  it,  the  declaration 
"■■id-.:  ■  \V.',  tlii'iTf'ire,  the  repiv'?ent.itivc& 

■  ,  >1 ..  Il  ill,'  iiii'ii,-.  ^ic.  of  the  j;oc«l  people 
!■.  1  ii'>!;<!i,  \i'.,  ihat  thrse  united  culojjics  art?  ^ 
,  II.,-  :■,:■,!  i  .di-!  ou.lcnt  states.'  The  sepurat-C: 
I. Iii.it  .- n.  i-.-!^:i;_v  •■(  till'  several  states  wei-  " 
.-di  lii.'ii.-d  ^-.L-.A  i-r  p:vlri.>t3  who  framed  th»- 
1  'Uit'"^  .iw  ii't  evi'ii  nn'ntioned  by  name  i_ 
.'iidi-.l  1. 1  iiii|-n.-.-s  till'  maxim  on  America,  thc^^ 
lii'M'O  ii;'ii-'i>  fr.iin  I'-.if  imi'.iii,  and  that  withot:^ — 
!■  or  itiilv.-i.i>ii'h-.ii.  J.-.'t  us  then  c-msidcr  a — ■ 
iiiiiuti,  by  maiiitauiiu;^  that  each  state  is  scps^ 
iiil.-]i'iid,'iil.  as  a  •^I'l-cii's  of  politifid  heres^^ 
I  \[^.  Imt  iiiav  brill;;  ■jii  iw  the  most  serioc:— 


•  IVlKit.-s  ill  Soiilli  (^iniliiii 
I.    Mr.  A-iuiiiH,  ill  liw  oralilil 


:irli'^  Cili'i' worth  Pinokncy. 
1    i:.  Millrr,  ('iiurlcrtoii,  IS.II.  p.  * 
l^sl.  wliii-li  is  vjluaUe  for  iu;  vict 
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§  215.  In  the  next  ])lace,  we  liavo  seen,  tliat  tlic  power  to  do  this  1 
act  ttiig  not  rloriveil  from  the  state  governments,  nur  was  it  done  gene- 
rally with  their  cuiiiicvation.     Tlic  ijucstion  tlien  iiatui-ally  presents 
itself,  if  it  is  to  be  enusidercd  as  a  iiiitiuunl  act,  in  vilmt  manner  did 
the  colonies  become  a  nation,  and  in  what  manner  did  congress  become 
j  possessed  of  this  national  power  ¥  The  true  answer  must  be,  tliat  as  soon  i 
I   as  congress  iissiimed  ]>iiwers  and  passed  mL'a:iiires  which  were  In  tlieir  \ 
/   nature  national,  to  that  extent  the  people,  from  whose  acquiesccuce  [ 
I    and  consent  they  toi>k  effect,  must  bo  considered  as  agreeing  to  form  a  I 
f     nation.'     The  congress  of  1774,  looking  at  the  general  terms  of  the 
.     comraiiislons  midor  wliicli  the  delegates  were  appointed,  sccnAo  have      ^ 
possessed  the  jiower  of  concerting  such  measures,  as  they  deemed  best,  J^|4 
to  redress  the  grievaneea,  and  preserve  the  rights  and  liberties  of  all 
the  colonics.    Tlicir  duties  seem  to  have  been  principally  of  an  advisory 
nature  ;  but  the  exigences  of  the  times  led  them  rather  to  follow  out 
tlie  wishes  and  objects  of  their  constituents,  than  s;:rii]ndously  to  ex- 
amine the  word.-i  in  whicli  their  autlmrity  l^■^.s  cummunieated.^    The 
congress  of  177">  and  177*)  were  clothed  with  more  amjilc  powers,  and 
tiie  language  of  tlu-ir  coiiniiii.<io]is  geiier:illy  wjis  snlJieiently  bi-oud  to 
emliraee  the  riglit  to  pass  meusuves  of  a  national  chfiraetcr  and  ohliga- 
.      tion.      Tin;  caution  necessary  at  thac  period  of  the  revolutionary 
struggle  reiulen-d  tliat  language  more  guarded,  tliriu  the  object.-i  n^ally 
in  view  woul'l  j'-'^ti!y  ;  but  it  wa.*  foreseei],  that  the  ;-:pirit  of  the  people 

of  ron-itifutioniil  |iriiiri]il(:=,    iii'i'ts   ii]i'.ni  tlii^   ."itiiift   doc-lriiii!   ill    poii.iiikrnlili!  Icnf;th. 

Xliou'^li  it  hiw  \kxu  [.nhli'lnnX  ^ill■'c  tlii:  oriuiiinl  iirrpaniliim  i>f  (liCfu  Iii-tiinL",  f  sfuHlf 

aii~iii]  myself  of  iiii  i)j<i>t>rtuiiii.v  I'l  wn  liiii  uiit]ioril,i  in  ■■urrolmniti'ii]  uT  llie  Ninic  ttcm. 

"  The  union  of  Ilic  I'olnnii'H  tiait  |in<cf!ilnt  Ilii*  dvrlnnitkin,  |nf  hiilciii>n(IinKi>,|  anil  rm^ 
Iliv  comnmwmnoiit  of  llir  wnr.     Tim  iliTlaralion  wua  juint,  tlint  rho  anitcd  colonic! 
wt^R  tux  nnil  iiii|c|iciiili.'iit  ''Ihil':^,  Im  iini  ili.it  Miiy  uiii'  ••!'  ilicm  viha  n  freo  mid  inilr|Hind- 
untHbitr,  KCiMTntc  rrcini  llip  ri'si."    "'I'lir  'li^liir.iliun  of  imU'iit-mli'iicc  was  a  wtiul  ''OWt  ^ 
pRrtJir  which  ihowholi'  pi''i]il.'  I'Oviiiiiiilfil  iviili  rn.'U  fitiK(n.  iiml  i-a'^h  cilizon  nilh  Iho^      1 
^«^liolepw)pln,  rluit  til"  tiiiiicil  I'lilmiii-.i  wi'ir.  miil  ofri;;bl  ou^lil  ici  l)r,  Irtc  uml  in'lepcnd-  f 

eiit-  rtaWi.  ^.'o  ihis  (■oiijt""''.  ui'iu"  «n«  as  viiul  as  frcHoin  or  inJqieiuk'iu-c."  "  The 
<l<:c-larati<in  oT  icicTto't^ik'ncc  nti'iomuvil  tlic  h-vltiukv  of  tlv  IhirtAn  imitcil  coloiiii* 
*''"t>tn  lire  f^  of*l*  liiiti-li  fninir.7.  unit  the  txiitt^nrr  of  their  iiconic,  (torn  that  dny 
•"rth  n»  an'iiul'^iM^n<)cni  nalioii.  Tiip  ytrypin  of  nil  ihe  roloniej,  iipoiikin;;  l.v  ihcir  rcpre- 
"''"iiHiriw,  fWHiituti'il  thcmsi'lvM  one  moral  jxirson  licfora  the  fure  of  iJiHr  fclioir-mcD.'' 
t')i«  d«(:!nration  "f  iiiili:|iriti1t.i)rc  wiut  not  n  ilcrliinition  of  liberty  merely  luxiulrd,  net 

*'''*  it  a  form  rtf  soi'cniiiii'nt.    The  jicdtiIc  of  tlic  ■■olonii'S  wrro  iiln-iidy  free,  nml  ilioir 

''*'tdm  of  (rovinisnuiit  Wfrc  viii'ioii'-.    Tlicy  were  dl  colonies  of  a  cionan-l.T.    The  tins 

**f  Orcni  BriWin  wa-;  [h-'ir  .roinmoii  povtreipi." 

VaDall.  H.80,S1,3'J,  Ul,  lOU,  110,  III,  117.  '  aDfJl,  11.  91. 
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■:  i  'r.-'.-rr  ir.e^=ir'>  ftlr;e-l  :■>  firher  a  ^cnenl 
:  1.-1--.-- -!■■;  r{r::-li^-'i;j.#.  Thec:-njr?*s  <-f  1775 
1  .;•.  ■■!.■:'■  I'w  T.e  i  y-':  '^czi)  die  ex^rcUe  of  some 
.  -/.!.-  ■,:'  =:'.-r7ei_T.T",  T:;'i7  '•>:■*  n^eis'ires  for 
:,  i  r-.-:-:.iri-;:  x'..-r:  :"■'.! -.we.!  up  Jie  rr->hi'>:iioii9 
■r-Mtir-.-  ■i'.-.-.  I  irv'i:  ]!rl-iilii ;  :*.■.•/  raUed  a  oaTnual 
r.A  i,n:i.  ri/M  ;;:J:.:.l  i,a:l..iial  Y.^stUUie*  a-ainst 
■■■  ra:-/'i  v.i 'u-:y.  i--ii.;::.'.l  }-\Wi  of  ere  Jit.  and  con- 
:.:i-i':iul  ■■i'^':-' v.i'. :  th-v  L-i.i'ilUh-j'l  a  national  po3t- 
r.],<rT  ti'it'i'-'Hz'J  Mirir'.-s  anl  Cvadomnation  of 
.:■:-.  witji  ft-r<«?rvc  of.  ajpeliatf    jurisdictioQ  to 


l-lv.  ill  \~~|^.  t.-'k  UA>\yr  step*,  and  exerted 
!i  ii'j  otii' r  i!iuiiri'>r  In'  j'l-nified  or  accounted  for, 
:>i'-ii.  t!jut  a  uatioiul  uuiou  f--r  national  purposes 

tliiit  ill!'  (•■■riL'pv-i^  Mil?  iuve-ited  witli  sovereign 

'■111'-:  T'.r  tb','  iMi'i  IS..'  fif  iTi-^Tvin^  t!ie  common 

!'  :.|1.       T'l  ■  -  ;■'■■■  •r!:',i-'I .-  riUtli'Tizod  ,;:i.TnM-ill  ll09- 

'  r-...-  :,  ,1  I  i-.'.,-;-v  ..;■  r.vitiJii  !-\i'i,ivPt:i  ;  tlicy 
.-,,,. ,...  ,-,.,.  v;!;  !V.r(i^'i|  r-.>iiii;n..-i.  re;;iiliititi5  the 
;.jrt.-  -.mA  >-:-ii-Y:- :  ih-y  ,iii;!,.ii-i/ed  the  furnia- 
iji"iit-i  in  ti,"  C'>!'ii!!<-.-:  jml  ritinlly  tlicv  e.xer^ 
jji:itiji;itn,._(,rj;;^^viii;i.ilifi  allegiance  of  all 
'I'lic  Ciili'lity  i.f  tli'.-jc  iicis  was  never 
yi:'>:-'.i:  t  Iti  \]i(-  ■.■.I'.m-ary.  they  Iiecami?  the 
h  Ui.;  -^iii  ■■.■.^•rui.-Miv  ■■f  tin*  lihertics  and  inde- 
ed ^l;ili\-!  l:n  'ici.'U  ii('eti;d.  ■\Vli:ilfV0i'.  tliCn, 
r  iji^i'iiimi-i  iinjii  nil  t!m  sii'.ji:i-t.  it  is  historically 
iliThiriiti'rti  •■\'  iiidi-iK'UiU-iiri.'  itKse  colonies  were 
ciiai-,  s.)v.,'iTi;rn  ;(tari>;i:  tliiit  that  event  did  not 
'111  suL-li  ;  Iriit  tli;it  :it  ih'^  iimnicnt  of  their  ecpa- 
''ihu  doiiiiiiir.ii  of  a  sii[;i'ri'it'  eo:m-olliii.s  national 
WITS  WIT"  vr--.t(.'d  ill  ami  fSfiTised  !ty  the  gen- 
L-'i!i.rriit  'if  t'nr  [ii-iij  '..■  of  all  the  states,' 


Ij.Til    111'  ll;i     l.:iw  -  :   :<lA   lllliny  lit*  lil!^    vii'U'   n>iliri'l(>  with  OiOIH' 

•  «lii.li-  of  tUiil  Ai-|K.-iiili\  i-  v,-.trtl..v  i.r  tl.r  [u-ra'n\  of  evfry  i-ou- 
I  llwiyli  lie-  iiii^lit  -liirijr  fi-uiii  -•.■iiic  of  llii'  ■■oiicJa-iions  of  the 


en.  I.]  IlISTOUT   OF  THE  REVOLUTION.  ,     1.51 

^  'llii.  From  tlic  moment  of  the  declaration  of  imlcpondence,  if  not 
for  most  purjiosea  at  an  autoectlent  perinil,  the  uniicil  colonioa  must  bo 
con-si tl I? ri'd  .18  bciii;^  t\  nation  d-.  fa-.i'i,  Iiaving  a  general  government 
oviT  it  created,  and  actin;;  liy  the  general  consent  of  the  peojile  of  uU 
the  c<i1(inie3.  Tlie  iiowera  of  that  govgrmnont  wore  not,  and  tndeol 
could  not  ho  WL'll  defined.  IJut  still  its  Dxelusivo  sovereignty,  in  many 
cases,  was  fii-ndy  estahlislied ;  and  ita  controlling  power  uvor  the 
states  was  in  iiio.it,  if  not  in  all  natitniiil  measures,  univcraally  ailmit- 
ted.*  The  articles  of  confederation,  of  whicti  .wo  sliall  have  occasion 
to  speak  more  hereafter,  were  not  prepared  or  adojitcd  by  congress 
until  Xovemhcr,  1777  ;  ^  they  were  aioE  signed  or  mtified  by  any  of 
the  states  until  July,  I77t(;  and  they  were  nut  ratified,  su  as  to 
hccoine  obligatory  npon  all  the  states,  nntil  March,  17sl. 
iiitennediate  time,e'ingross  cuntimied  to  e.vei-eise  the  [towers  ( 
eral  f;ovfninicnt,  whose  acts  were  l/mdiiig  on  all  tho  states.  And*' 
thou,;;h  they  constantly  admitted  tJie  states  to  be  "  sovereign  and  indo- 
jwndent  comiiiuiiitie* ;  "  '■  yet  it  inflst  hi-  ohvioiis,  that  the  teriii^  were 
used  in  the  suhordiiiate  ami  limited  sense  ali-Cinly  alhidcd  to ;  for  it 

states  coidd  by  tln'ir  piihlic   acE^  in  cmigruss  cuntrol  and  hitid  the 
minority.     Amung  tlie  e\ehi--ive  ]'i>wer.^  exercised  by  congiess,  were     i 
the  iMiwer  toiU'cliiiv  «;ir  and  niahv  peace  ;  tu  aiitliori/u  captures  :*0 
institute  ajipcllato  prixi-  citurL-:  ;  to  diivct  and  C!)nti-iil  all  iiuliDiiul,  mil-   / 
Itary,  and  naval  'iperaiimis  ;  to  form  .alliance;*,  and  inahe  treaties  ;  to  , 
contract  debts,  and  is-iiic  bills  of  credit  ujntn  nafioual  account,     In[ 


•as  to 
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pnUii.'  iiiiluri',  wliirli  luis  iii>t  liit1ii<rtr>  Imi-ii  |>n-<r:il'it  in  »  ifiiuli-U'^cil  or  iui-iiTHt«  hliiijw. 

Souio  intertiitfiii;  ticwr  iit  llii-i  >ulji<i'i  :in:  iJ>o  iin-Mutiil  in  [>ri.»ib1i.-iit  .MuiinM-'.''  ^^r)• 
fBttu  oil  Inlcmiii  lin|>n>n'iiu<iLt-i.  on  ilu:  4ili  iif  Mny,  M>ia,  njiiH-nilcil  lo  lii*  Mi.-i-'u;,i- 
iMpurtin;;  ihc  riuiilaTlmiil  Kikh).    Sci-.  efpncinllr,  jinf.'Cii  K  innl  <J. 

\n«-Q  Mr.  Cliirf  Jii-ii.-.-  .Marslii.ll,  fii  fApfrn  v.  tiilAmn,  (;i  WlirJt  K.  1":.)  Oilraits, 
Ihnt  llie  autR'.  l>efon-  tlu'  furitmriuii  of  (be  iwn^tiiuiinn.  vnrrt:  «ivi-ici^  nnd  iii<lp]H:itii<.-nt, 
Aivl  wen:  coiinurK'l  wiili  uiu'li  oIIht  oiilv  l>y  a  Icii^ik*!  it  if  luimirt-si,  lliut  hp  uf*  flic 
wMil  '-wiTCtvi^.ti''  tun  very  T<.-<iri(-lvil  iviisc-  I'n-litr  tin: miifinlvnition  iLcrcwvrc  maaj 
limitatiunx  ii|Hni  llic  |ion-crs  iir  tlic  *taKi. 

>  Sw  Ptntallf^r  v.  /*-im,  .1  ]>»]|.  ]{.  54,;  H".<n  v.  JI^I-^i,  3  Dull.  193.  \X!T  Cliiuo  J. 
SmAw  Cin-ulur  Ultcr  iif  (■.ni;3v.-is,  l.m  Kopl.  177'J;  :.  Juur.  Cinig..14l, -■1-1n,.tj;i. 

'  Jour,  of  Cimt'.  TT77,  ji-  r,ii± 

'  Sec  Ix-tiLT  of  i:t!i  Xov.  !777.  Itv  CoiiijrC'ii.riwiiuntiiJiii^  tliuiuliuitsoftonftikiii- 
iion;  Jininiul  uf  177T.  p.  3I.%  Iil-1. 
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respect  to  forfigii  s^vcmments,  we  were  iwlitically  known  as  the  Uni- 
tcil  ^'tiU'.-s  oiih' ;  nii'l  it  was  in  uur  national  capacity,  as  such,  that 
wc  ^rtit  mill  ro'JL'ived  anibassailui-s,  enti'red  into  treaties  and  alliances, 
1  and  wtTo  udmittcd  intn  the  gonei-al  comrnnnity  of  nations,  who  might 
j  cscrt-i.-'c  iho  ivht  "f  bt'lltycrcnls,  and  claim  an  eiiuality  of  Bovereign 
pcuvfi-fi  anil  pr(.'ii»;;ativei.' 

§  i I ii.   In  cuniirmiiliun  of  these  views,  it  may  not  be  withont  use  t^ 
rcfor  t-i  ilic  oi'inl'iiH  of  some  of  our  most  eminent  judges,  dolivereo* 
(in  (nva^ions,  wliicii  reijiiircd  an  exact  examination  of  tlie  subject.     la, 
ChUI.-.lm'i'  r.x-;mi->f^  v.  T/h-  State  of  Georgia,  (3  Dall.  419,  iTO.'jT, 
Jlr.  Cliirf  Jii:^ti!.c  Jay,  who  was  eiiually  distinguished  as  a  revolutiofri 
ary  s!at.'sinan  iinl  a  ;;'.'rieral  jui'i,-t,  cxjireased  himself  to  tho  foliowmg^ 
elTeet :  ■■  The  revntiuion,  or  rather  the  declaration  of  independence,! 
founil  the  I'roj.U-  already  unitcl  for  general  purposes,  and  at  the  sam^i 
tiini'  pri'viirm,;^  for  thi;ir  more  doioeiilie  concerns  by  state  conveutionsJJ 
anil  t'tiicr  teniimrjiry  arrangements.     Fi-om  the  crown  of  Great  BritaiiTt 
tlie  i^ovfreigiily  I'L'  tln'ir  tfJiiutry  ]'a,-sed  to  the  j-e-jni:  of  it ;  and  it  wa^» 
then  n"t  ;ui  uiicuniniiiu  iii.iiiinii,  iliat  ih'j  »'.ia;.>]n-oi'riat<'i1  \nn'U  which, 
belonged   to  that  eroivn,  i^li^sl'iI,  m.t  t-<  liie  [nMjile  of  the  ciilr.ny  or* 
states,  wi!hi!i  whoso  limit.J  tliey  vri\-  sitiuitud,  liiit  ^nJlic  idadf.;  Jlt'^le^t 
On  wiiacevor  iinneiilo  this  oj-inim  restdl,  ii  did  not  give  way  to  the! 
otfcer  ;  r.nd  l/u'rt,  ni  aoi-.rriniit^if  were  e-nfti'Iei-.-d  as  emerging  from  tlie*< 
prineij'U-s  of  the  levcInlUm,  cmii'iiiu-'l  hy  Im-jd  eoiivenience  and  cou- 
fideraiiiinH.     The  [ii'irlc,   nev.'rth'Ors^,   eonliuiied  to  consider  them- 
selves, in  a  ii!i;i'in:d  jinint  of  view.  ■'^J''"j/""'/-'^tV  •'"'■'  'hey  toutinupd 
without  interniiiii.ju  to  manage  iheir  nujload  amcai-n5j,ceor(lin;'ir." 
In  renJi'd.-.'  V.  />■■'>,„;  (:j'  Dail.  U.    r>A-'-)    Mr.  JnstiL:«   I'lUtcrson 
(who  was  also  a  revi-hitionary  statesman)  ^aid,  «i.>eakin  ;  n!'  the  period 
before  the  ratificatii:".!  oi'  the  eou:'i'i!ei'atiou  ;  "  The  pov.t-rs  nf  ci-ugrcss 
were  ri-vohulonary  :;i  their  natni-o,  ai-i.sing  out  of  events  adequate  to 
every  national  enier/eucy,  and  eojxtensivo   with  the  ohjoct  to   be 
attamcd.     tVu'^rcss  was  the  ;r';:ieral.  fuijuvnie,  and  controlling  council 
of  the  nafioii,  the  cenl"e  of  fiiree.  a:id  t'ie  >!i:i  of  the  ]-oliticaI  system. 
Congress  raisc^l  armifJ.  fitli.'-!  out  a  n:i\y,  and  i-re-erihed  rules  for 
their  govcrnmont,  &e.  i>;c,     The.-e  high  acts  of  so.vcreigiify  were  sub- 
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mittcil  to,  acquiesced  in,  and  approved  of  by  the  jn-oph  of  America, 
&c.  ic.  The  danf;er  being  iminiiient  and  common,  it  became  nccea- 
sary  for  tlie  jieople  or  colonies  to  coalcaco  and  act  in  concei-t,  in  order 
to  divert,  or  break  the  violence  of  tbe  gatherin;^  storm.  They  aecord- 
'"n'y  fji'ew  into  union,  and  fiimeil  one  great  jiulitieal  body,  of  which 
j  congroM  was  the  directing  princtijle  and  soul,  ke.  kc.  The  truth  is,*. 
I  tliat  the  states,  jutlj  vidu ally ,  were  not  known,  nor  recognized  as  sove- 
\rcijn  by  foi-eitrn  niitions,  nor  are  tlicv  now.  The  states  collectively 
\undcr  coiigrc?a,  as  their  connecting  point  or  head,  were  acknowledged 
by  fLirciffn  powers,  as  sovereign,  partienlarly  in  that  acceptation  of  the 
tenn,  which  is  applicable  to  all  great  national  concerns,  and  in  the 
exercise  of  which  other  sovereigns  would  bo  more  immediately  inter- 
ested."  In  ir-ov  v.  Hfflloi),  (3  Dall.  199,')  Mr.  Justice  Chase, 
(himself  jjso  a  revtilulionarj  statesman)  said  :  "  It  has  been  imiiiircd, 
what  [lowers  cnngrcss  possessed  from  the  first  meeting  in  Soptembcrt 
1TT4,  until  the  rutifieation  of  the  confederation  on  the  1st  of  March, 
ITSt.  It  appe.irs  to  me,  that  the  powers  of  congress  during  that 
whole  period  were  dcrivcii  from  ihc  j'lyjili:  tiicy  rc'iresenteil,  expressly 
^vcn  tliryugh  the  medium  of  their  state  convontinns  or  state  legisla- 
tnres  ;  or,  that  after  they  were  exerciseil,  tJicy  were  impliedly  ratified 
by  the  acipiiescence  and  obedience  of  t\iQ  j'fjj'fe,  kc.  The  powers  of 
congress  originated  from  necessity,  and  arose  out  nf  it,  and  were  only 
limited  by  events ;  or,  in  otiier  words,  tbey  were  revolutionary  in  their 
nature.  Tiieir  extent  depended  on  tlio  exigences  and  necessi[ie3  of 
public  affiiirs.  I  entertain  tliis  general  idea,  that  the  several  states 
retained  all  intei'nal  sovereignty  ;  and  that  congress  properly  [possessed 
the  rights  of  external  sovereignty.  In  deciding  on  the  powers  of  con- 
gress, and  of  tlie  several  states  bcfijre  tlie  confoderation,  I  see  but  one 
safe  rule,  namely,  —  that  all  the  powers  aetnally  cxorciseil  by  congress 
before  that  period  were  rightfully  exercised  on  the  |ircsuin[itiun  not  to 
be  controverted,  that  they  were  so  authorized  by  the  jieojJc  tbey  repre- 
Bented,  by  an  express  or  implied  grant ;  and  that  all  the  i^owers 
exercised  by  the  state  conventions  or  state  le^slatnres  were  also 
rightfully  exercised,  on  the  same  presumption  of  authority  from  the 
people."  '^  ^ 

_  ^^ 

'  S.  C.  1  I'tfcrV  Coii'i.  1!.  nn.  *^ 

*  Sep  also  1  Kent,  Cuinni.  IiiM^t.  10.  p.  19G;  I*n.'si'lcat  Munroc'i;  Expooillon  and  Mci- 
n^,  4th  of  Muy,  IS:>S,  p.  S,  9, 10,  11. 
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^  217.  In  respect  to  the  ponrctl  of  the  continental  congress  ezer- 
ciscil  tieforc  the  ndoption  of  the  articlea  of  confederation,  feir  questioiu 
trci'c  juilicially  discussed  during  the  revolutionary  contest;  for  men 
Iiail  iKit  k-isure  in  the  heat  of  war  nicely  to  scrutinize  or  weigh  sdcIl 
Eiibjccts  :  titter  anna  silent  Jet/es.  The  people  relying  on  Uie  wisdom 
and  imtrioti^iu  of  congress,  silently  aci{iuesccd  in  whatorer  aothotit^ 
they  us^jiimed.  But  soon  after  the  organization  of  the  present  govenb 
nicnt,  ihc  ciuostion  was  most  elaborately  discussed  before  the  supreme 
court  of  the  United  States,  in  a  case  calling  for  an  exposition  of  tiie 
iipjW-Iliitc  jurisdiction  of  congress  in  prize  ca&sea  before  the  ratifip^ 
tion  (if  the  confederation.'  The  result  of  that  examination  vaa,  as  the 
o]iiiii'<iiv  Eilready  cited  indicate,  that  congress,  before  the  confederation, 
jKi.'4>ti's.-«!<l,  by  tliG  consent  of  tlie  people  of  the  United  States,  son- 
rri;;ti  iiuil  rtujireinn  jH>wera  for  national  purposes  ;  and  among  otlierat 
the  sii|ii'i-iiii'  iHiwei-8  of  pcaco  and  war,  and,  as  an  incident,  the  ri^ 
dl'  I'litiriiiliiiii;;  iiiipeals  in  the  last  resort  in  prize  causes,  even  In  oppo- 
»iii"ii  In  shitu  li'^jisliiLion.     And  that  the  actual  powers  exei-cisod  by 

r'.ii^.^ri'--*'',  iti  ri-;*| t  to  imti'Uial  olijcct:),  fumishod  the  best  cx|Ki3idon 

III'  il«  I'litislihiiiiiiiiit  iiiitli'iHty,  Miice  they  emanated  from  tho  rcpresent- 
JilivcH  iif  till!  iii'i)]i|r.,  ami  wero  ac'iuicsced  v.i  by  tho  people. 


[lli.lil,'J4,  lU!t,  no,  lit,  113, 117;  Joiuiuk 
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CHAPTER    II. 

ORIOIN    OF   TIIK    COSFEPBKATIOS. 

§  218.  The  union,  tluis  formed,  grow  out  of  tlic  exigences  of  tlie 
times  ;  Jiml  from  its  nature  ami  olijects  might  be  deemed  temporary, 
extending  only  to  tlie  maiiiteuunce  of  tlie  common  liberties  and  inde- 
pendence of  the  states,  and  to  terminate  with  the  return  of  [icaec  with 
Great  IJritain,  and  the  aceomiilishnicnt  of  the  ends  of  tlie  revolution- 
ary contest.  It  was  obvious  ti)  reflecting  minds,  that  such  a  future 
separation  of  the  states  into  nbsohite,  inde]ieni.leiit  communities  with 
no  mutual  ties,  or  controlliug  national  government,  would  he  fraught 
with  tliR  most  imminent  il.Tu;^frs  to  their  common  safety  and  ]waca, 
ami  exjifwc  them  not  only  to  thi'  chLinee  of  re-comjuest  by  Orcat 
Britain,  after  such  se{)nruUon  iu  del;icheil  coute^^ts,  but  also  to  all  the 
bazar<ls  of  internal  wiivfuro  and  civil  di(-,ie(isions.  Po.  that  those,  who 
had  stood  side  by  side  in  the  common  cause,  agau^t  (jreut  llritnin, 
might  then,  by  the  intrigues  of  their  enemies,  and  the  jealousies  always 
incident  to  neighboring  nations,  become  iiistnimcnts,  in  the  handa  of 
the  ambitious  abroad,  or  the  eornqit  at  homo,  to  aid  iu  the  mutual 
destruction  of  each  other ;  and  tliiis  all  successively  fall,  the  victims 
of  a  domestic  or  foreign  tyranny,  i^ueh  con  side  ratioiH  eoiild  not  but 
have  great  weight  with  all  honest  and  ]iatriotie  citizens,  independent 
of  tlie  real  blessings,  which  a  permanent  union  coutd  not  fad  to  sccnro 
throughout  all  the  states. 

§  21  y.  It  is  not  surprising,  therefore,  that  a  project,  which,  oven  in 
their  colonial  state,  had  been  so  of^eii  attempted  by  some  of  them  to 
guard  themselves  ngahist  the  evils  incident  to  their  political  weakness 
and  thoir  distance  from  the  mother  country,  and  which  had  been 
80  often  defeated  by  the  jealousy  of  the  ci-own,  or  of  the  colonies,' 
should  at  a  very  early  period,  have  occurred  to  the  great  and  wise  men 
who  assembled  in  the  Continental  Congress. 


)  AoniilSjuS  and  note  i  Manhall,  CiAQo.Stii, 
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§  '220.  It  will  be  an  instructive  and  usefal  lesson  to  ub  to  trace  histo- 
rically the  steps,  ^bicli  led  to  the  formation  and  final  adoptioii  of  tlie 
ai'tk'li'd  of  confederation  and  perpetual  union  between  the  United 
StiitL'R.  It  will  be  iiidtructiTC,  by  disclosing  the  real  difficulliea  attend- 
dnnt  upon  such  a  plan,  even  in  timca,  when  the  necessity  of  it  ma 
forcdl  uiHiu  the  minds  of  men  not  only  by  common  dangers,  but  by 
comin<jii  protection,  by  common  feelings  of  affection,  and  by  common 
efiiirt:*  of  defence.  It  will  be  useful,  by  moderating  the  ardor  of  inex- 
pcriciiced  luinds,  which  arc  apt  to  imagine,  that  the  theory  of  go?em- 
mcut  i.s  too  plain,  and  the  principles,  on  which  it  should  be  formed, 
too  obvious,  to  leavo  much  doubt  for  the  exercise  of  the  wisdom  of 
statcsmL'n,  or  tlio  ingenuity  of  spccuktists.  Nothing  is  indeed  more 
diHiL'iilt  to  foresee,  than  the  practical  operation  of  gjven  powers,  unlen 
it  be  the  practical  o]icration  of  restrictions,  intended  to  control  those 
powtrs.  It  is  a  mortifying  truth,  that  if  the  possesion  of  power 
sonii^tiiLius  leads  to  mischievous  abuses,  the  absence  of  it  also  som» 
time.s  produces  a  political  debility,  quite  as  ruinous  in  its  consequences 
to  the  f^ivat  objects  of  civil  government. 

§  '2-2\.  It  is  proposed,  thci-cfore,  to  go  into  a  historical  review  of 
the  niiiuiicr  of  the  furniiition  and  adojilion  of  the  articles  of  confedera- 
tion. This  will  bo  followed  by  an  exposition  of  the  general  provisions 
and  distributions  of  jxiHcr  under  it.  And  this  will  naturally  lead  us 
to  a  consideration  of  the  causes  of  its  decline  and  fall;  and  thus  pre- 
pare the  wiiy  to  a  consideration  of  the  measures,  which  led  to  the 
origin  and  fnuil  adoption  of  the  present  constitution  of  the  United 
States.i 

§  222.  On  the  lltb  of  June,  ITT'i,  the  same  day,  on  which  the 
comuiittoe  for  prepai'inj;;  the  declaration  of  independence  was  appointed, 
congress  i-esolved,  that  "  a  committee  be  appointed  to  prepare  and 
digeiit  the  form  of  a  confederation  to  be  entered  into  between  these 
colonies ;  "  and  on  the  next  day  a  committee  was  accordingly  appointed, 
consisting  of  a  mem'  cr  from  each  colony.-    Nearly  a  year  before  tills 


■  The  rir>t  volume  of  ihc  Viiitcd  Stata  f^n-^,  puMi-liol  livUiorcn  &]luani<,  contaiM 
H  nuiiiinnry  vk-w  of  tlii'  ]ir(ii'»oiliu;,-x  in  Cun;rrC44  hir  tlin  i-iitiiblisliniiiit  of  Ihe  rniitelcta- 
tlon,  dihI  4iiubor-t)io  (^nviiitiiiTi  fur  tlic  cstnliliHiinicnl  uf  tht  I'uni.titulion  of  tliu  United 
Ktntc^.  Anil  ilic  wIiuIe  priKiLilings  lire  jrivpii  !it  Ijirirc  in  tbc  first  voluiin!  of  the  Seoff 
Jouninlii,  piiMishi'il  liy  Con^•n■sS  in  ISai.  p.  :ie3  el  seii- 

*  Joumaii^  of  ITTG,  p.  2(J7. 
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period,  (viz.  oa  the  21st  of  Jal;,  1115,')  Dr.  Franklin  had  snbimtted  to 
congress  a  sketch  of  articles  of  confederation,  which  does  not,  how- 
ever, appear  to  have  been  acted  on.  These  articles  contemplated  a 
union,  until  a  reconciliation  with  Great  Britain,  and  on  fulure  thereof, 
tlie  confederation  to  be  perpetual. 

§  223.  On  the  12th  of  July,  17T6,  the  committee,  appointed  to 
prepare  articles  of  confederation,  presented  a  draft,^  which  was  in  the 
handwriting  of  Mr.  Dickenson,  one  of  the  committee,  and  a  delegate 
from  Pennsylvania.  The  draft,  so  reported,  was  debated  from  the  22d 
to  the  31st  of  July,  and  on  several  days  between  the  5th  and  20th  of 
August,  1T76.  On  this  last  day,  congress,  in  committee  of  the  whole, 
reported  a  new  draft,  which  was  ordered  to  be  printed  for  the  use  of 
the  members.' 

§  224.  The  subject  seems  not  agfun  to  have  been  touched  until  the 
8th  of  April,  17TT,  and  the  articles  were  debated  at  several  times 
between  that  time  and  the  15th  of  November  of  the  same  year.  On 
this  last  day  the  articles  were  reported  with  sundry  amendmenta,  and 
finally  adopted  by  congress.  A  committee  was  then  appointed  to 
draft,  and  they  accordingly  drafted,  a  circular  letter,  requesting  the 
states  respectively  to  authorize  their  delegates  in  congress  to  subscribe 
the  same  in  behalf  of  the  state.  The  committee  remark  in  that  letter, 
"  that  to  form  a  permanent  union,  accommodated  to  the  opinions  and 
wishes  of  the  delegates  of  so  many  states,  differing  in  habits,  produce, 
commerce,  and  internal  police,  was  found  to  be  a  work,  which  nothing 
but  time  and  reflection,  conspiring  -Hith  a  dispcfflition  to  conciliate, 
could  mature  and  accomplish.  Hardly  is  it  to  be  expected,  that  any 
plan,  in  the  variety  of  provisions  essential  to  our  union,  should  exactly 
correspond  with  the  maxims  and  political  views  of  every  particular 
state.  Let  it  be  remarked,  that  after  the  most  careful  inquiry,  and 
the  fullest  information,  tiiis  is  proposed,  as  the  best,  w^ch  could  be 
adapted  to  the  circumstances  of  all,  and  as  that  alone,  which  afforda 
any  tolerable  prospect  of  general  ratification.  Permit  us,  then,  (add 
Qie  comimttee,)  earnestly  to  recommend  these  articles  to  the  immedi- 


■  Tht  draft  of  Dt  Fnuiblin,  and  this  draft,  nndontood  to  tto  b;  Mr.  Dickenson,  were 
fter  printed,  tmtQ  the  publirncion  of  the  Secret  JonmoU  by  order  of  CongieM  in  1821, 
Imre  thej  will  be  found  under  pagtt  283  and  290.  .^HH 

'  Secret  Jonrnab,  17TG,  p.  304.  'j^^H 
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ate  and  dJEpaesiooate  attenUon  of  the  legisLatores  of  the  respective 
states.  Let  them  be  can^dlj  reviewed  under  a  sense  of  the  difficulty 
of  combining,  in  one  general  system,  the  various  sentiments  aad 
interests  of  a  continent,  divided  into  so  man;  sovereign  and  independ- 
ent communities,  under  a  conviction  of  the  absolute  necessity  of  uni- 
ting all  our  councils,  and  all  our  strength,  to  maintain  and  defend  oar 
common  liberties.  Let  them  be  examined  vith  a  liberality  becoming 
brethren  and  fellow  citizens,  surrounded  by  the  same  imminent  dan- 
gers, contending  for  the  same  illustiious  prize,  and  deeply  interested  in 
being  for  ever  bound,  wid  connected  together,  by  ties  the  most  inti- 
mate and  indissoluble.  And  finally,  let  them  be  adjusted  with  the 
temper  and  the  magnanimity  of  wise  and  patriotic  legislators,  who, 
while  they  are  concerned  for  the  prosperity  of  their  own  more  imme- 
diate circle,  are  capable  of  rising  superior  to  local  attachments,  when 
thuy  may  be  incompatible  with  the  safety,  hapinness,  and  glory  of  die 
general  confederacy." 

§  225.  Such  was  the  strong  and  eloquent  appeal  made  to  the  states. 
It  carried,  however,  very  slowly  conviction  to  tlie  miuda  of  the  local 
legislatures.  Many  objections  were  stated ;  and  many  amendments 
were  proposed.  All  of  tliom,  however,  were  rejected  by  congress,  not 
probably  because  they  were  all  deemed  inexpedient  or  improper  in 
themselves ;  but  from  the  danger  of  sending  the  instrument  back  again 
to  all  the  states,  for  reconsideration.  Accordingly,  on  the  2t)th  of 
June,  1TT8,  a  copy,  engrossed  for  ratification,  was  prepared,  and  the 
ratification  be;;un  on  the  9ili  day  of  July  following.  It  was  ratified 
by  all  the  states,  except  Delaware  and  Maryland,  in  1778  ;  by  Dela- 
ware ui  ITtO,  and  by  Maryland  on  the  first  of  March,  1781,  from 
which  last  date  its  final  ratification  took  efibct,  and  was  joj-fuUy 
announced  l)y  congress.' 

■  ^  22G.  In  reviewing  the  objections,  taken  by  the  various  states  to 
tho  adoption  of  the  confederation  in  the  form  in  which  it  was  presented 
to  them,  at  least  so  far  as  those  objections  can  be  gathered  from  the 
ollicial  acts  of  those  states,  or  their  delegates  in  congress,  some  of 
tlicra  will  appear  to  be  founded  upon  a  desire  for  verbal  amendments 
conducing  to  greater  accui-aey  and  certainty ;  and  some  of  them, 
upon  considerations  of  a  more  large  and  important  bearing,  upon  the 


■  Sccrvi  Journals,  4U1,41S,  433,  424,  42Gi  3  Kent's  Contm.  lyG,  197. 


CH.  n.]  ORIGIN   OP  THE   CONFEDERATION'.  159 

interests  of  the  states  respectively,  or  of  the  Union. ^  Among  the 
latter  were  the  objections  taken,  and  alterations  proposed  in  respect  to 
the  apportionment  of  taxes,  and  of  the  quota  of  public  forces  to  be 
rused  among  the  states,  by  Massachusetts,  Conuecticnt,  Neir-Jersey, 
and  Pennaylvania.^  There  was  also  an  abundance  of  jealousy  of  the 
power  to  keep  up  a  standing  army  in  time  of  peace.^ 

^  227.  But  that,  which  seemed  to  be  of  paramount  importance,  and 
which,  indeed,  protract«d  the  ratification  of  the  confederation  to  so 
late  a  period,  was  the  alarming  controversy  in  respect  to  the  bounda- 
ries of  some  of  the  states,  and  the  public  lands,  held  by  the  crown, 
irithin  these  reputed  boundaries.  On  the  one  hand,  the  great  states 
coDtended,  that  each  of  them  had  an  exclusive  title  to  alt  the  lands  of 
the  crown  within  its  boundaries ;  and  these  boundaries,  by  the  claims 
under  some  of  the  charters,  extended  to  the  South  Sea,  or  to  an  indefi- 
"  luta  extent  into  the  uncultivated  western  wilderness.  On  tho  other 
hand,  the  other  states  as  atjCbuously  contended,  that  the  territory, 
misettled  at  the  commencement  of  the  war,  and  claimed  by  the  British 
crown,  which  was  ceded  to  it  by  the  treaty  of  Paris  of  lTC-5,  if 
wrested  from  the  common  enemy  by  the  blood  and  treasure  of  the 
thirteen  states,  ought  to  be  deemed  a  common  property,  subject  to  the 
disposition  of  congress  for  the  general  good.*  Rhode  Island,  Dela- 
ware, iSew-Jersey,  and  Maryland  insisted  upon  some  provision  for 
establishing  the  western  boundaries  of  the  states ;  and  for  the  recog- 
nition of  the  unsettled  western  territory,  as  the  property  of  the  Union. 

§  228.  The  subject  was  one  of  a  perpetually  recurring  interest  and 
irritation ;  and  threatened  a  dissolution  of  the  confederacy.  New 
York,  at  length,  in  February,  1780,  passed  an  act,  authorizing  a  sur- 
render of  a  part  of  the  western  territory  claimed  by  her.  Congress 
embraced  the  opportunity,  thus  afforded,  to  address  the  states  on  the 
subject  of  ceding  the  territory,  reminding  them,  "  how  indispensably 
necessary  it  is  to  establish  the  federal  union  on  a  fixed  and  permanent 
basis,  and  on  principles,  acceptable  to  all  its  respective  members ;  how 
essential  to  public  credit  and  confidence,  to  the  support  of  our  army, 


■  2Pitk.Hist.ch.  ll,p.ia  ta36;  I  Kent's  Comm.  197,  198. 
'  S«cret  JoumalH,  .171,  373,  376,  379,  381 ;  2  Piti.  Hist.  oh.  II,  p.  19  tc 
'  Sci'ret  Journals,  373,  376, 3S3;  2  Fitk.  Hiat.  di.  11,  p.  19  to  32. 
'  2  DnU.  R.  470,  pec  Jay  C.  J. ;  2  Klk.  Hiit.  ch.  11,  p.  19  to  36. 
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to  the  vigor  of  our  cooncila,  and  Qte  success  of  our  meaaiiKS ;  to  oar 
traiKiuillity  at  home,  our  repntadoB  abroad ;  to  oar  Tflry  ezistdnce,  ii 
a  free,  sovereign,  and  independent  people."  They  recommeBded, 
with  earnestness,  a  cesdon  of  the  western  tenitaiy ;  and  at  Gne  sanw 
time,  tfaej  as  earnestly  recommended  to  Maryland  to  iuhscriba  tha 
articles  of  confederation.'  A  cession  was  accordingly  made  by  tlu 
delegates  of  New  York  on  the  Ist  of  March,  1781,  the  very  day  on 
which  Maryland  acceded  to  the  confederation.  .Yirj^nia  had  -pn- 
viously  acted  upon  the  reconmiendatioD  of  congresB ;  and  by  buImb- 
quent  cessions  from  her,  and  from  the  states  of  MasBachnsette,  Coo- 
necticiit,  South  Carolina,  and  Geor^,  at  still  later  periodi,  ffaia  grMi 
source  of  national  dissension  was  at  last  dried  op.'  '  v  . 


>  Scrrot  Journola,  6  Sept-  1780,  p.  441;  I  EenA  Cdmm.  IBT,  198;  9  Fltk.  Hl^t. 
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.  19  to  an. 
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*  The  history  of  these  ressioni  mil  be  fbnnil  in 'the  Introdnctioii  to 
tbe  Unileil  States,  (iniKcd  by  onlcr  of  Congress  in  ISIO,  1817,  and  1S28;  and  in  (be 
fint  volume  of  the  Lhwb  of  the  United  Stales,  jjiiutcd  by  Biorcn  and  Dnaoe  in  IBIS, 
p.  4Sa,  &C. 
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CHAPTER  III. 

ANALYSIS   OF  THE  ARTICLES  OP  COSFB DERATION. 

^  229.  Ix  pursuance  of  the  design  already  announced,  it  is  now 
proposed  to  give  an  analysis  of  the  articles  of  confederation,  or,  as 
they  are  denominated  in  the  instrument  itself,  the  "  Articles  of  Confed- 
eratioD  And  Perpetual  Union  betnecn  the  States,"  as  they  were  finally 
adopted  by  the  thirteen  states  in  17S1. 

^  230.  The  style  of  tho  confederacy  was  by  the  firet  article, 
declared  to  be,  "The  United  States  of  America."  The  second 
article  declared,  that  each  state  retained  its  sovereignty,  freedom,  ' 
and  independence,  and  every  power,  jurisdiction,  and  right,  which  : 
"was  not  by  this  confederation  ex-premsh/  delegated  to  the  United 
States,  in  congress  assembled.  Tho  tljiti  urticli;  declared,  that  tho 
states  severally  entered  into  a  firm  league  of  frieiidsliip  with  each 
other,  for  their  common  defence,  the  security  of  their  libei-ties,  and  ' 
their  mutual  and  general  welfare  ;  binding  themselves  to  assist  each 
other  against  all  force  offered  to,  or  attiicks  made  upon  them,  or  any 
of  them,  on  account  of  religion,  sovereignty,  trade,  or  any  other 
pretence  whatever.  The  fourth  article  declared,  that  the  free  inhabit- 
ants of  each  of  the  states  (vagabonds  and  fugitives  from  justice 
excepted)  should  be  entitled  to  all  the  privileges  of  free  citizens  in 
the  several  states ;  that  the  people  of  each  state  shoaid  have  free 
ingresft  and  regress  to  and  from  any  other  state,  and  should  enjoy  all 
the  privileges  of  trade  and  commerce,  subject  to  the  same  duties  and 
restrictions  as  the  inlialiitants ;  that  fugitives  from  justice  should,  upon 
demand  of  the  executive.  "F  tbn  attitp.  from  which  they  fled,  be  deliv- 
er^ up  ;  and  that  full  fait li  and  credit  should  be  given  in  each  of  the 
states,  to  the  records,  acts,  and  judicial  proceedings  of  the  courts  and 
magistrates  of  every  other  state. 

^  231.  Having  thus  provided  for  the  security  and  intercourse  of 
the  states,  the  next  article  (5th)  provided  for  the  orgaiuzation  of  a 
general  congress,  declaring  that  delegates  should  be  chosen  in  sacli 
manner,  as  the  legislature  of  each  state  should  direct ;  to  meet  ajfl 
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congress  on  the  first  Monday  in  every  year,  vith  a  power,  reserved 
to  end)  state,  to  recall  any  or  all  of  the  d^cgates,  and  to  Bend  otlien 
in  tlieir  stead.  2Io  state  was  to  be  represented  in  congress  by  less 
thiiii  two,  nor  more  tlinu  seven  members.  No  delegate  was  eligible 
for  more  than  three,  in  any  term  of  sis  years ;  and  no  delegate  was 
caiiaMc  of  holding  any  office  of  emolument  under  the  United  States. 
/•Epch  atatc  was  f^  pi^jntjiin  itaowu  deleffltcs;  and  in  4fft«niumng 
questions  in  congress,  was  to  have  one  vote!     Froodom  of  speech  and 


dcliiite  in  congress  was  not  to  be  impeached  or  questioned  in  any  other 
pliicc ;  and  the  members  were  to  be  protected  from  arrest  and  impiu- 
nnmont,  dming  the  time  of  tbeir  going  to  and  from,  and  attendance 
OTi  congress,  except  for  treason,. felony,  or  breach  of  the  peace. 

^  2"1.  By  subsei^uent  articles,  congress  was  invested  with  the  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war, 
unle::.s  in  case  of  an  invasion  of  a  state  by  enemies,  or  an  imminent 
danger  of  an  invasion  by  Indians ;  of  sending  and  receiving  I 
dors ;  ciitenng  ii^to  treaties  and  alliances,  under  certain  li 
to  tri'atics  uf  commerce  ;'  of  estublishing  rules  for  deciding  all  cases 
of  ciijiturc  on  Innd  and  water,  and  for  the  division  and  appropriation 
of  jri/.es  taken  by  tin;  land  oi'  naval  forces,  in  the  service  of  the 
United  States  ;  of  granting  letters  of  martjue  and  reprisal  in  timca  of 

I  peace ;  of  a]ij)oiuting  eourtf;  for  the  trial  of  piracies  and  felonies  com- 
initt<rd  on  the  high  seas ;  and  of  e.'st.'ililishing  courts  for  receiving  and 

■  finally  determining  appeals  in  all  cases  of  cajttures. 

k  -33.  Congres,^  was  also  invested  with  power  to  decide  in  the  last 
resort,  on  appeal,  all  dis]iiites  and  differences  between  two  or  more 
states  concerning  bonmlary,  juri:=niction,  or  auy  other  cause  what- 
soever ;  and  the  mode  of  exercising  that  authority  was  specially  pre- 
scribed. And  all  controversies  concennng  the  private  right  of  soil, 
claimed  under  different  grants  of  two  or  more  states  before  the  settle- 
ment of  their  jurisdiction,  ivero  to  be  finally  determined  in  the  same 
maimer,  upon  the  petition  of  cither  of  the  grantees.  But  no  state 
was  to  he  deprived  of  territory  f'?r  the  benefit  of  the  United  States. 


f 


'  "  Ko  treaty  of  conmicrei'  rnuW  Iip  niit'lc.  whorcliy  ilie  legislative  poircr  of  the  MatM 
wiii  In  1)c  rc»truiiitil  fniiii  iiii]'U>ini:  -ucli  iiii|iu»lA  mid  clutic^  on  forci>nii'r«,  at  lliuir  omi 
peofh  wcra  i^ul jccti'tl  li>,  or  pruliiliiiiiy  the  i:x[ionalioii  ur  ini|iorliitiou  of  uny  spccicB  0/ 
ffxttU  or  cODunoditics  wliutcvcr.'' 
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§  234.  Congress  was  also  invested  witti  the  sole  and  exclusive  right 
and  power  of  regulating  the  alloy  and  value  of  coin  struck  by  their 
own  authority,  or  that  of  the  United  States ;  of  fixing  the  standard  of 
yci^lita  and  measures  throughout  the  United  States ;  of  regulating 
the  trade  anH  m;inaging~air  afTiirs  ^ith  the  Indians,  not  members  of 
any  of  the  states,  provided,  that  the  le^slative  right  of  any  state 
irithin  its  onn  limits  should  not  be  infringed  or  violated ;  of  establish- 
ing and  regidating  post-offices  from  one  state  to  another,  and  exacting 
postage  to  defray  the  expenses ;  of  ap]Joiuting  all  oflicers  of  the  land ) 
forces  in  the  service  of  the  United  States,  except  regimental  officers , 


of  appoiuting  all  officers  of  the  naval  forces,  and  commissioning  all 
ofiicci'S  whatsoever  in  the  service  of  the  United  States  ;  and  of  mak- 
ing rules  for  the  government  and  regulation  of  the  land  and  naval 
forces,  and  directing  their  operations.    ^ 

§  235.  Congress  was  also  invested  witii  authority  to  appoint  a  com- 
mittee of  tlio  states  to  sit  in  the  recess  of  congress,  and  to  consist  ol 
one  delegate  from  each  state,  and  other  committees  and  civil  afficcrs, 
to  manage  the  general  affairs  under  their  direction  ;  to  appoint  one  ol 
their  number  to  preside,  but  no  person  was  to  serve  in  the  oflice  ol 
president  more  than  one  year  in  the  term  of  three  years ;  to  ascertain 
&e  nceewary  sums  fi»r  the  public  service,  and  to  appropriate  the  same 
fOT  defraying  the  public  expenses ;  to  borrow  money,  and  emit  bills  on 
credit  of  the  United  States;  to  build  and  enuip  a  navy ;  to  agree 
ajjon  the  number  of  land  forces  and  make  reijui^itlons  upon  each  state 
for  its  quota,  in  proportion  to  the  number  of  white  inhabitants  in  such 
state.  The  legislature  of  each  stiite  were  to  apjwint  the  regimental 
officers,  raise  the  men,  and  clothe,  arm,  aud  e(iuip  them  at  the  espouse 
of  tlic  United  States. 

k  2:J0.  Congress  was  also  invested  with  power  to  adjourn  for  any 
tjme  not  exceeding  six  montlis,  and  to  any  place  witliin  the  United 
States  ;  and  provision  was  made  for  tlio  publication  of  its  journal,  and 
for  entering  the  yeas  and  nays  thereon,  when  desired  by  any  delegate. 

§  207.  Such  were  the  powers  confided  in  congress.  But  even 
these  were  greatly  restricted  in  their  exercise ;  for  it  was  oxpi-essly 
provided,  that  cougross  should  never  engage  in  a  war  ;  nor  grant  let- 
ters of  manpic  or  reprisnl  in  time  of  peace  ;  nor  enter  into  any  trea- 
ties or  alliances  :  nor  coin  money,  or  regulate  the  value  thereof ;  nor 
aBCcrt:un  the  sums  or  expenses  necessary  for  the  defence  and  welfare 
of  the  United  States ;  nor  emit  bills  ;  nor  borrow  money  <m  the  credit 
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of  tlic  United  Stites ;  oor  appropriate  mone; ;  nor  agree  upon  the 
numlicr  i>f  vessels  of  war  to  be  huilt,  or  purchased  ;  or  the  number  of 
laud  <ir  SL>a  forces  to  Ite  raised ;  nor  appoint  a  commaDdepiQ-chJef  of 
the  finny  or  luivy  :  itnfeig  nine  stitten  ihould  atltnt  to  the  tame.  And 
no  (juD.siion  on  any  otlier  point,  except  for  adjourning  from  day  to  day, 
was  to  tie  determined,  except  by  tlie  vote  of  a  majority  of  the  states. 

§  j:>>^.  The  committee  of  the  states,  or  any  nine  of  them,  vera 
auth'^ri^tod  in  the  recess  of  congrc^  to  exercise  such  powcis,  as  con- 
gresiJ,  with  the  nsscnt  of  nine  states,  should  think  it  expedient  to  vest 
tlnni  witli,  excejit  such  powers,  for  the  exercise  of  which,  hy  the  arti- 
cle:; of  confederation,  the  assent  of  nine  states  was  required,  which 
co\ilii  not  be  thus  delegated. 

§  :i:!'.t.  It  was  furtlier  provided,  that  all  bills  of  credit,  moneys  bor- 
niwi'd,  and  debts  contracted  hy  or  under  the  authority  of  congress 
bcfnn-  the  confederation,  should  he  a  charge  against  the  United  States ; 
that  wlien  land  forces  were  raised  by  any  state  for  the  common  defence, 
all  I'llicers  of  or  iiiider  tlie  rank  of  colonel  should  he  appointed  by  the 
k\!;i<hi(ui-c  of  the  sitiite,  or  in  such  manner  a^  tJio  state  should  direct ; 
and  ilII  vacanrics  kIkiuM  lie  filled  up  in  tlie  same  manner ;  that  all 
charj^cs  nf  war,  and  ail  other  cxj.en^ies  for  the  common  defence  or  gen- 
eral ui'liarr,  sliould  b<'  defiiiyed  out  of  a  common  treasury,  which 
tilhiidd  he  sujijilied  liy  the  jieveral  states,  in  proportion  to  tlie  value  of 
Ihi'  iiinil  wilhiii  earli  .-tnte  •rvanti-d  .ji-  surveyed,  and  the  buildings  and 
iiiipr.m'iiii'nt^  IhiTcm,  to  be  ciitunatcd  accoixling  to  the  mode  pre- 
HciiliiMi  by  I'lin^-ri's.-i ;  and  the  taws  foi-  that  pi-oportion  were  to  be  laid 
and  li'vird  hy  tlu'  b-p^ihitures  of  the  states  within  the  time  agreed 

§  ill'l,  Ccrtnin  ]>riihiliitioti!;  were  laid  upon  the  exercise  of  powers 
by  thi'  rcspei-tive  stales.  Ni>  si:ite,  without  the  consent  of  the  United 
SliUi's,  (Muld  scud  an  eni'iassy  tn,  or  i-eeeivc  an  embassy  from,  or  enter 
intii,  any  treaty  with  any  kini:.  ]pri(ice,  or  state  ;  nor  couid  any  person 
holdin;;  any  office  under  the  rnited  Stales,  or  any  of  them,  accept 
any  present,  eniolumeiit,  oilice,  or  title,  from  any  forci^pi  king,  prince, 
or  state ;  nor  could  congress  itself  grant  any  title  of  nobility.  No  two 
states  could  enter  into  any  treaty,  coiifederaticin,  or  alliance  with  each 
other,  without  the  consent  of  congres.?.  No  state  could  lay  any 
imposts  or  duties,  which  might  intertVi-c  with  any  then  proposed  treaties. 
No  vessels  of  war  were  to  he  kejit  uji  hy  any  state  in  time  of  peace, 
except  deemed  necessary  hy  congress  for  its  defence,  or  trade,  nor  any 
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body  of  forces,  except  such,  as  should  be  deemed  requisite  by  congreaa 
to  garrison'  its  forts,  and  necessary  foi*  its  defence.  But  every  state 
Tis  required  always  to  keep  up  a  well  regulated  aud  disciplined  mili- 
tia, sufficiently  armed  and  accoutred,  and  to  be  provided  with  aaitablo 
■]iicee3,  and  tents,  and  arms,  and  ammunition,  and  camp-equipage. 
No  state  could  engage  in  war  witliout  the  consent  of  congress,  unless 
actually  invaded  by  enemies,  or  in  danger  of  invasion  by  the  Indians. 
Nor  could  any  state  grant  commissions  to  any  ships  of  war,  nor 
letters  of  man:|ue  and  reprisal,  except  after  a  declaration  of  war 
by  congress,  unless  such  state  were  infested  by  pirates,  and  thea 
subject  to  the  determination  of  congress.  No  state  could  prevent  the 
removal  of  any  property  imported  into  any  state  to  any  other  state,  of 
which  the  ovnier  was  an  inhabitant.  And  no  imposition,  dutiea,  or 
restriction  could  be  laid  by  any  state  on  the  property  of  the  United 
States  or  of  either  of  thera. 

^  241.  There  was  also  provision  made  for  the  admission  of  Canada 
into  tlio  union,  and  of  other  colonics  with  the  assent  of  nine  states. 
And  it  was  finally  declared,  that  every  state  should  abide  by  the 
dctcnninations  of  congress  on  all  questions  submitted  to  it  by  the  con- 
federation ;  that  the  articles  abould  be  -inviolably  observed  by  every 
state  ;  that  ike  union  a/iould  be  perpetual;  and  that  no  alterations  l 
should  bo  made  in  any  of  the  articles,  unless  agreed  to  by  congress,  I 
and  confirmed  by  the  legislature!  of  every  state.  \ 

A  242.  Such  is  the  substance' of  this  celebrated  instrument,  under 
wVich  the  treaty  of  peace,  acknowledging  our  independence,  was  nego- 
tiated, the  war  of  the  revolution  concluded,  and  the  union  of  the  states 
maiatained  uatjl  the  adoption  of  the  prosoat  conatitution. 
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CliAPTER    I\' . 

DECLIXE    AND    FALL   OF   THE   COSFEDERATIOH. 

§  --i-'t,  AxY  survey,  howovop  slight,  of  the  oonfederation  will 
imjirc^s  tlie  mind  with  the  intrinsic  difficulties,  which  attended  die 
fonuiitiun  of  its  [iriiiclpal  features.  It  is  well  knon-n,  that  npon  three 
iinjiui'tant  jioiiits,  touching  tlio  coininon  rights  and  iDterests  of  the 
!>i.'M'riil  states,  much  divci'sity  of  opinion  prevailed,  and  many  nTiim«t»J 
tlisi<iissini]s  touk  ^ilace.  The  first  was,  as  to  the  mode  of  voting  in 
con;.'i-efi*,  whether  it  should  he  hy  states,  or  according  to  wealth,  or 
jiujiuhilittn.  'I'lie  second,  as  to  tin;  rule,  hy  which  the  Qxpenscs  of  the 
I'mon  should  ln'  ;,i  i">rtiouod  umnii^  the  wtnti-.s.  And  the  third,  as  has 
heeii  ulrciiily  soon,  ri.'l;itive  to  iho  disjio^ial  of  the  vacant  and  unappro 
]uiLiti;d  hinils  in  tlie  western  torritury.' 

§  244,  But  that,  ivhich  strikes  us  witli  most  force,  is  the  unceasing 
jealousy  and  watchfulness  evcryiviicrc  hctrayed  in  respect  to  the  pn- 
ci-s  to  he  confided  ty  the  ;;eneral  j^ovennucnt.  For  this,  several 
causes  may  he  assi;;i(cd.  'J'lie  colnuie?  Iiad  Ijeen  long  engaged  in 
afrugglcfl  a^^iinst  the  superintend  in.;:  authority  of  the  crown,  and  hid 
practically  felt  tlie  incunvonienccs  of  the  restrictive  legislation  of  the 
parent  country.  Tlie.se  stru;.'t;les  had  naturally  led  to  a.  general  feel- 
ing of  resisUnce  of  all  external  authority  ;  and  these  inconveniences 
to  extreme  douhts,  if  not  to  dread  of  any  legislation,  not  exclusively 
ori;:inating  in  tlunr  domestic  asscmhlies.  They  had,  as  yet,  not  felt 
tlie  impor'tancc  or  neccjisity  of  union  among  themselves,  lia^ing  been 
hitherto  coiim^ctod  ivith  the  Itritish  si.ivercignty  in  all  their  foreign  rela- 
tions. "What  would  lie  their  fate,  ai  sejiarate  and  independent  com- 
luuuities ;  how  far  their  iuterests  would  coincide  or  vary  from  each 
(itluT  ns  such  ;  what  would  he  the  eft'octs  of  the  union  upon  their 
domestic  peace,  their  territorial  intei-esls,  tlieir  external  commerce. 
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their  potiticaisccurity,  or  their  civil  liberty,  were  points  to  them  wholly 
of  a  speculative  character,  in  regard  to  which  various  opinions  might 
be  entertained,  and  various,  and  even  opposite  conjectures  formed  upon 
grounds,  apparently  of  et|ual  plausihility,  Tliey  were  smarting,  too, 
under  the  severe  sufferings  of  war ;  and  hardly  had  time  to  look  for- 
ward to  the  future  events  of  a  peace  ;  or  if  they  did,  it  would  he  obvi- 
ously a  period  for  more  trant^uil  discnsslong,  and  for  a  better  under- 
standing of  their  mutual  iiiterests.  Tlicy  were  suddenly  btouglit 
together,  not  so  much  by  any  dehbei-ute  choice  of  a  permanent  unio 
as  by  the  necessity  of  mutual  cooperation  and  support  in  resistance 
the  measures  of  (Ireat  Britain.  They  found  themselves,  after  having 
assembled  a  general  congress  for  mutual  advice  and  encouragement,-' 
compelled  by  the  course  of  events  to  clothe  that  body  with  sovereign 
pgwersin  the  most  irregular  and  summary  manner,  and  to  permit 
them  to  assert  the  general  prerogatives  of  peace  and  war,  without  any 
previous  compact,  and  sanctioned  only  by  tlie  silent  acquiescence  of 
_  the  people.  Vnder  such  circumstances  each  state  felt,  that  it  was  the 
true  path  of  safety  to  retain  all  sovereign  jwwers  within  its  own  con- 
trol, the  surrender  of  which  was  not  clearly  seen,  under  existing  cir- 
cumstances, to  be  demanded  by  an  imjicrious  pul)Iic  necessity.' 

§  2io.  Notwithstaiiding  the  declaration  of  the  articles,  that  the 
union  of  the  states  was  to  be  pcrpetuid,  an  examination  of  the  imiwci-s 
confided  to  the  general  govermncnt  would  easily  satisfy  us,  that  they 
looked  principally  to  the  existing  revolutionary  state  of  things.  The 
principal  powers  respected  the  operations  of  war,  and  would  be  doi*- 
mant  in  times  of  peace.  In  short,  congress  in  jicace  was  possessed  of 
but  a  delusive  and  shadowy  sovereignty,  with  little  more  than  the 
empty  pageantry  of  nIHce.  They  were  indeed  clothed  with  tlic  au- 
thority of  sending  and  receiving  ainl)as3ador3  ;  of  entering  mto,  treaties 


■  Dr.  Ba«h.  in  u|>olo^ziii(;  tbr  the  dcfcrts  of  tlio  confbleraticm,  bus  o)<srrrud,  — ''  The 
confedPRitioa,  tOKvtIier  with  itioit  ot  our  slalc  coiistitulioiu,  tras  fbrmcil  unilur  vory 
Vfifavonlile  cirrnmitnnrc!i.  Wu  liud  just  cmoi^d  from  a  corniptvd  iliODur^hy. 
Althoii<:U  wc  undentooil  iicrfvctlv  tliu  iiriiKriples  uf  liheitf,  yet  most  of  n:i  wurr  ipionint 
of  the  fotms  and  combinaiioiis  of  power  in  rcpulilics.  Ad<t  to  Itiis  the  Ilritish  nrmy  in 
thchenrt  of  ooTcoantrj.  spraudini;  de^'olaibn  nhereTcril  weot.'"*  Tlie  North  Ameri- 
can Kcvicir,  for  Oct.  li^ST.  TOiiluins  a  aummiiry  of  EOmo  of  the  jirominent  defects^  t}ic 
confuilcnuion.    Art.  I-  p-  24il,  &r.   t 

'  I  AiBtr.  MiiKum,  8.    So:  nU",  1  ADWr.  MuhUin,  iTO. 


cxcrci.-i'  iIm'  asst'iit  ol'  njiu'  >t;it<'s.     jjm  thoy  ])<)>: 
to  j^a':-<'   -•iiiy  rcvciun',  to  lf\v_jiiL^i-_  tax,  to  nitorci 
:inv_i-i;iUr,  toj^-j^'uhiiL'  ;mv  tn'.vl<',  ^r  cv-n  [\\r  juot' 
iiiaii'.]aii_  iiit'iiiis  t«i  jiav   ii>  nun  iii'ini>:i  rs~al   a  it) 
couM  cniitriTct  (k-l>t.s  ilTui  tiiev  wore  without  means 
They  could  pledge  the   public   faith  ;    but  they 
redeeming  it.     They  couhl  enter  into  treaties  ;  bui 
union  might  disobey  them  with  impunity.     They 
I  ances  ;  but  could  not  command  men  or  money  tc 
\  Thoy  could  institute  courts  for  piracies  and  felonies 
■  but  they  had  no  means  to  pay  either  the  judges,  c 
short,  all  powgrSj^whifili^did  not  execute  them3elvesj_ 
\  of  the  states,  and  miglitbc  tram]jed\iponjiL^iU  ^ 
Hie  of^our  leadmg  writers  addresseoTlu 
language  to  the  public :  ^  "By  this  political  compact 
m  congress  have  exclusive  power  for  the  following 
being  able  to  execute  one  of  them.     They  may  mt 
treaties ;  but  can  only  recommend  the  observance 
may  appoint  ambassadors;  but  cannot  defray  even 
their  tables.     They  may  borrow  money  in  their  own 
of  the  Union  ;  but  cannot  pay  a  dollar.     They  may 
they  cannot  purchase  an  ounce  of  bullion.     They  m^ 
determine  what  number  of  troops  are  necessary ;  but 
gle  soldier.     In  short,  they  may  declare  every  thing^ 
§  247.  Stronff  as  <-^"  ^"" 
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patriot  without  stain  4r  rcproacli,  spea'  «.  in  1785,  vfith  unusual  aigni- 
ficancy  on  the  same  subject.  "  In  a  wonl,"  says  he,  "  the  confedera- 
tion appears  to  me  to  be  little  morcy^  than  a  shallow  without  the 
Bubstanco ;  and  congress  a  nugatory  oody,  their  ordinances  being 
little  attended  to."  '  The  same  sentiments  may  be  found  in  many  pub- 
He  documents.^  One  of  the  most  humiliating  proofs  of  the  utter  inability 
of  congress  to  enforce  even  the  exclusive  powere  vested  in  it  is  to  be 
found  in  the  argumentative  circular,  addressed  by  it  to  the  several 
states,  in  April,  1787,  entreating  them  in  the  most  supplicating  man- 
ner, to  repeal  such  of  their  laws,  as  mtcrfered  with  the  treaties  with 
foreign  nations-^  "  If  in  theory,"  says  the  historian  of  Washington, 
"  the  treaties  formed  by  congress  were  obligatory ;  yet  it  had  been 
demonstrated,  that  in  practice  that  body  was  absolutely  unable  to 
carry  them  into  execution."* 

§  248.  The  leading  defects  of  the  confederation  may  be  enumerated 
under  the  following  heads : 

In  the  firet  place,  there  was  an  utter  want  of  all  coercive  autliority  J 
to  carry  into  effect  its  oivii  constitutional  measures.^  This,  of  itself,' 
was  sufficient  to  destroy  its  whole  efficiency,  as  a  superintending  gov- 
ernment, if  that  may  be  called  a  government,  which  possessed  no  one 
solid  attribute  of  power.  It  has  been  justly  oWrved,  that  "  a  govern- 
ment authorized  to  declare  war,  but  relying  on  independent  states  for 
the  means  of  prosecuting  it ;  capable  of  contracting  debts,  and  of 
pledging  the  public  faith  for  their  payment ;  but  depending  on  thirteen 
distinct  sovereignties  for  the  prcsen-ation  of  that  faith  ;  could  only  Ce 
rescued  from  ignominy  and  contempt  by  finding  those  sovorcigntiea 
administered  by  men  excmjtt  fi-om  the  passions  incident  to  human 
nature."  °  That  is,  by  supposing  a  case,  in  which  all  human  govern- 
ments  would   become    unnecessary   and   all   differences   of   opinioa 


gfSM,  unduT  the  confederation,  hail  no  eoerrive  nutliorily.  said,  "  RcquUittoiiB  were  a 
dead  lelter,  xtaieii  tbc  stute  Icgiitlutures  could  l«  brought  into  action;  and  nlicu  (liey 
were,  the  suma  raiwil  wen'  very  rtiyproportioniil." 

'  S  MnrshaU's  Life  of  WasliinL'oii,  i^t.  ?po  nlso  2  Pitk.  IliM.  217;  North  Aincr. 
Bev.  Oct.  isaT,  p.  24a,  234,  asfi.  a:.y. 

•  Set  I  Amcr.  Muscnni,  2Tri,  aw<,  SM,  iSO,  447,  44S,  44'J.  TLc  l:'i<dcratL>;t,  No  lA  to 
SS;  a  Amer.  Mawuiii.  393;  Id.  303  ;  &e.;  3  Amcr.  Mnseum,  62  to  60;  Id.  73;  Id.OM 
toSaS;  Id.  342;  Id.  34'',  &c. ;  Id.  949,  &:.{  1  Kcnt^s  Comni.  21)1. 

'  1  Amcr.  MosouiD,  :tK.  *  5  Manhall'i  Life  of  Woshitigtoii,  8.1. 

'  1  .)elIcn«n'B  Corropi).  i;3. 

■  9  AlanhaU'g  Life  of  Wu^Dgbm,  31.  See  obo  1  Scnt'g  Comiu.  199;  1  EUiot'tt 
VOL.   I.  IG 


.  .  ...... ,  oin/uiu  nave  'K'L'ii  ilc 

Utllt'l'^.        Il'tliost   iUlil   Ollli JitOllCMl    llirli    hiiillit    \Vl 

trr^  :  \\\A   in   thi-  j-eri'v-tual   <'nii!ru*t   ni'djiinMn 
it>!-l{'  ju-til'"'.!  ill  a  .silom,  t-r  (»|.ru  (li.-rfjarJ  <•{'  tl 

§  •JI'.^   'I'll*.'   r.u'l  (;<,»rr(.'>}w;h(U'(l   witli  the  tlicur 
revulutiuii,  while  all  hearts  and  hands  were  cng 
cause,  many  of  tlie  measures  of  congress  were  c 
tivitj  of  the  states  ;  and  in  some  instances  the  e 
was  resisted.     But  after  the  peace  of  1783,  sucl 
common,  and  gradually  extended  its  sphere  of  i 
expressive  language  already  quoted,  "the  confe 
flhadow  without  the  substance."     There  were  no  m 
original  or  appellate  jurisdiction  over  cases  regai 
iho  union ;  and  if  there  had  been,  the  relief  would 
very  partial  nature,  since,  without  some  act  of  sta 
of  tliose  i)Owers  could  not  be  brought  into  life. 

§  250.  A  striking  illustration  of  these  remarks  i 
juridical  history.  The  power  of  appeal  in  prize  ca 
to  the  sovereign  powers  of  peace  and  war,  was  a 
allcr  tlio  most  elaborate  consideration,  and  suppor 
ton  states,  antecedent  to  the  ratification  of  the  ar 
tion.^  The  exercise  of  that  power  was,  however,  i 
courts,  notwithstanding  its  immense  importance  to 
the  rights  of  independent  neutral  nations.  The  co 
express  terms,  this  right  of  appeal.    The  decrei 
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§  251.  Tlie  Federalist  speaks  with  unusual  energy  on  this  subject,^ 
"  The  great  and  radical  view  in  the  construction  of  the  confederation 

i^  in  the  principle  of  legislation  for  statca-Qr-gpycmments  in  their  cor- 
porate or  collective  capacities,  and  as  contradistmauishcd  from  the 
Individual,  of  whom  they  consist.  Though  this  principle  docs  not  run 
through  alt  the  powci-a  delegated  to  the  union ;  yet  it  pervades  and 
goveraa  those,  on  which  the  efficacy  of  the  rest  depends.  Except  as 
to  the  rule  of  apportionment,  the  United  States  have  an  indefinite  dis- 
cretion to  make  requisitions  for  men  and  money ;  but  they  have  no 
authority  to  raise  either  by  regulations  extending  to  the  individuals  of 
America.  Tlie  eonseciuence  of  this  ia.  that  though  in  theory  their- 
resolutions  eonccmiQg  those  objects  are  laws,  constitutionally  binding 
on  the  memDera  of  the  Union  ;  yet,  in  practice,  they  are  mere  recom- 
OKiiJiiLionB,  ffhlcH  the  gtltSS  oTiaerve^or  disrcgara  at  mcir  opuon^" 
Again  ;  "  The  concurrence  of  thirteen  distinct  sovereignties  is  requi-  f 
aite  under  the  confederation  to  the  complete  execution  of  every  import- 
ant mea;sure,  that  proceeds  from  the  union.  It  has  happened,  as  waa 
to  have  been  foreseen.  Tlie  mea"'""''  f*^  "■"  ""'in  hftv  ""^-  been 
executed.  The  tlclinc}ucncic3  of  the  state  have,  step  by  step,  matured 
thcrnsclvcs  to  an  extreme,  \Yhich  has  at  length  arrested  all  the  wheels 
of  the  national  government,  and  brought  them  to  an  awful  stand, 


Congress  at  this  time  scarcely  possess  the  means  of  keeping  up  the  J 
forms  of  administration  till  the  states  can  have  time  to  agree  upon  a  i 
more  substantial  substitute  for  the  present  shadow  of  a  federal  govern-' 
ment." 

5  2o2.  A  farther  illustration  of  this  topic  may  he  gathered  from 
» the  palpable  defect  in  the  confederation,  of  any  power  to  give  a  sanc- 
tion to  its  laws."  Congress  had  no  power  to  exact  obedience,  or  ■• 
punish  disobedience  to  its  ordlnauccij."  Tliey  could  neither  impose. \»^ 
lines,  nor  direct  imprigonment,  nor  divest  privileges,  nor  declare  foi-feit- 
area,  nor  suspend  refractory  officers.  There  was  in  the  confederation 
no  express  auUiority  to  exercise  force  ;  and  though  it  might  ordinarily 
he  implied,  as  an  incident,  the  riglit  to  make  such  imphcation  was 
prohibited,  for  each  state  was  to  "  retain  every  power,  right,  aiid  juris- 
diction, not  expri'ssli/  delegated  to  congress."^      The  conseiiuence 


'  Tho  Feileralist,  Xo.  15.     See  also  1  JcfTt-raoii'j  Comwp.  63;  Prcsidodt  Uouroe'i 
MesBSgi;  of  May,  IS'22;  1  Tucker's  lilack.  Comm.  App.  note  D.passiiit. 
'  1  Kent's  Conun.  SW.  '  Tbc  Fcdetalitt,  Ko.  SI. 
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naturally  was,  that  the  resolutions  of  congress  were  disregarded,  not 
only  by  states,  but  by  individuals.  Men  followed  their  interests  more 
than  their  duties  ;  they  cared  little  for  persuasions,  which  came  with- 
out force  ;  or  for  recommendations,  which  appealed  only  to  their  con- 
sciences or  their  patriotism.^  Indeed,  it  seems  utterly  preposterous  to 
call  that  a  government,  which  has  no  power  to  pass  laws ;  or  those 
enactments  laws,  which  are  attended  with  no  sanction,  and  have  no 
penalty  or  punishment  annexed  to  the  disobedience  of  them.^ 

§  253.  But  a  still  more  striking  defect  was  the  total  want  of  power 
*o  lay  and  levy  taxes,  or  to  raise  revenue  to  defray  the  ordinary  expen- 
ses of  government.^  The  whole  power,  confided  to  congress  upon  this 
head,  was  the  power  "  to  ascertain  the  sums  necessary  to  be  raised  for 
the  service  of  the  United  States ; "  and  to  apportion  the  quota  or 
proportion  on  each  state.  But  .the  power  was  expressly  reserved  to 
the  states  to  lay  and  levy  the  taxes,  and  of  course  the  time,  as  well  as 
the  mode  of  payment,  was  extremely  uncertain.  The  evils  resulting 
from  this  source,  even  during  the  revolutionary  war,  were  of  incalcu- 
lable extent ;  *  and,  but  for  the  good  fortune  of  congress  in  obt^ning 
foreign  loans,  it  is  far  from  being  cei-taiu,  that  they  would  not  have 
been  fatal.^  The  principle,  which  formed  the  basis  of  the  apportion- 
ment, was  sufficiently  objectionable,  as  it  took  a  standard  extremely 
unequal  in  its  operation  upon  the  different  states.  The  value  of  its 
lands  was  by  no  means  a  just  representative  of  the  proportionate  con- 
tributions, which  each  state  ought  to  make  towards  the  discharge  of 
the  common  burthens.^ 

§  254.  But  this  consideration  sinks  into  utter  insignificance,  in  com- 
-.parispn  with  others^    Requisitions  were  to  bo  made  upon  thirteen^ 
LTgf of  cach^stateTwhethcr  it  would  comply  at  all  jjor  if  it  did  coni'  L 
independent  states ;  and  it  depended  upon  the  goodVill  of  the  le^la^ 
ply,  at  what  time,  and  in  what  manneiu    The  very  tardiness  of  sacli 


>  Yntos'R  Minutos,  4  Elliot's  Deb.  84. 

«  The  Fc'dtnilUt,  No.  15;  1  Kent,  Coinm.  200,  201. 

^  Sec  in  1  U.  S-  Liiw'h.  (Bioren  &  DiiimeV  Edition,  p.  H?  to  54.)  the  proceedings  of 
the  old  conjrrcss  on  this  sidiioct.  See  nljjo  The  Federalist,  No.  21 ;  1  Tucker's  Black. 
Coram.  233  to  2.1S;  The  FiMlcmlist.  No.  22,  32. 

•  5  Marshnir.s  Life  of  Wa>liin;j:ton, .')') ;  1  Amcr.  Mii>eum,  449. 

•  2  Pitk.  Hist  158,  159,  160,  1G3;  1  Tucker's  Black.  Comm.  App.  237,  243  to  246; 
1  U.  S.  I^ws,  37,  54. 

•  The  Federalist,  No.  21,  30. 
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an  operation,  in  the  ordinary  coarse  of  things,  was  sufficient  to  involve 
the  govcmmcnt  in  perpetual  Bnancial  embarrassments,  and  to  defeat 
many  of  ita  best  measures,  even  when  tliere  was  the  utmost  good  faith 
and  promptitude  on  the  part  of  the  statea  in  complying  witli  the  requi- 
sitions. But  many  re.Tsons  concurred  to  produce  a  total  want  of  promp- 
titude on  the  part  of  the  states,  and,  in  numerous  instances,  a  total  dia- 
regard  of  the  refjuisitions.'  Indeed,  from  the  momenmhat  the  peace  of 
178-3/8ecured  the  country  from  the  distressing  calaanties  of  war,  a  gen- 
eral relaxation  took  place  ;  and  many  of  the  states  successively  found 
apologies  for  their  gross  neglect  in  evils  common  to  all,  or  complaints  lis- 
tened to  by  all.  Many  solemn  and  affecting  appeals  were,  from  IJme 
to  time,  made  by  congress  to  tlie  states  ;  but  they  were  attended  witli 
no  salutary  effect.^  Many  measures  were  devised  to  obviate  tlie  diffi- 
culties, nay,  the  dangei-s,  which  threatened  the  union  ;  but  tliey  f^ed 
to  produce  any  amendments  in  the  confederation.^  An  attempt  was 
made  by  congress,  during  the  war,  to  procure  from  the  states  an  author- 
ity to  levy  an  impost  of  five  per  cent,  upon  imported  and  prize  goods  ; 
but  the  a.»sont  of  all  the  states  could  not  bo  procured.''  The  ti-easury 
Tfas  empty  ;  the  credit  of  the  confederacy  was  sunk  to  a  low  ebb  ;  the 
public  burthens  were  increasing ;  and  the  public  faith  was  prostrate. 

§  2;>;'3.  Tliese  general  remarks  may  bo  easily  verified  by  an  appeal 
to  the  public  acts  and  history  of  the  times.  The  close  of  the  revolu- 
tion, independent  of  the  enormous  losses,  occasioned  by  the  excessive 
issue  and  circiilation,  and  consei|uent  depreciation  of  paper  money, 
found  the  eoinitiy  burthoned  with  a  public  debt  of  upwards  of  forty- 
two  millions  of  dollars ;  ^  eight  millions  of  which  wore  due  for  loans 
obtained  in  Franco  or  Holland,  and  the  remainder  to  our  own  eitiaena, 
aad  principally  to  tliose,  whose  bravery  and  patriotism  had  saved  their 
country.®    Congress,  conscious  of  its  inability  to  discharge  even  the 


'  3  Ililc  IIUl-  I5G,  l.'i?.  Syi;aIsoIti.'niarkfiofrntlcr«onXin//j/foHT.  (.'niW.Shrtcj, 
SDail  ITl:  I  Kltiol'>l]k■lml«^^l)»;  The  Fiilurulist,  Ko.  SI, 31;  3  Dull.  ITI,  I7S. 

*  gee  I  U.  S.  I^iWi^,  (lliomi  &  Ihtnnc'i  til.  181.%)  from  page  37  lo  M. 
»  SMaishairs  U(e.  t,t  Wiiihineton,  p.  Hb,  .Ifi,  37. 

•  ."i  Haralinird  Lifi.>  nf  Wnshin^on,  37 ;  .Tour,  of  CoDgrvM.SilFcb.  17SI,  p.  SQ;  10. 
15th  Dw.  17S2, 11.  3S"i  W.  Mdi  A\yril,  178.?,  p.  194,  803. 

*  The  wlnlu  exjicn'i'  of  the  war  was  csiimnted  al  195  millions  of  doUari,  indnding 
the  spcric  value  of  all  trc:»nTv  liillJi  of  the  United  Smtes,  reduccl  accordtnK  to  the 
sculc  of  dqm'viatioTi  c;Ial>lishcd  liy  con^rcsa.    2  IMlk.  Ili^t.  ISO. 

•  :!inik.  llistieiJi  S  Jlnnh.  Life  of  Wn«h.  33. 
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^    --    •         V--  V'   V^    ^  ' 


ff  tvnif  of  ticc  per   cctit.    ad  Vitlort'iii  on   all  other 
Tlicse  duties  Avere  to  continue  for  twentv-ilve  venrs 
applied  solely  to  the  payment  of  the  prineipal  and  in 
lie  (k'ht :  and  ^vere  to  he  collected  hv  ofHeors  chosen 
reniovahle  hy  congress.     The  states  were  further  reqi 
for  the  same  time  and  object,  other  revenues,  excluj 
on  imports,  according  to  the  proportion  settled  by  th 
and  the  system  was  to  take  effect  only  when  the  cc 
states  was  obtsdned.^ 

§  256.  The  measure  thus  adopted  was  strongly 
states  in  an  address,  drawn  up  under  the  authority 
some  of  our  most  distinguished  statesmen.     Whoever 
this  distance  of  time,  will  be  struck  with  the  force 
loftiness  of  its  sentiments,  and  the  unanswerable  reas 
it  sustained  this  appeal  to  the  justice  and  patriotisn 
It  was  also  recommended  by  Washington  in  a  circular  \ 
to  the  governors  of  the  several  states ;  availing  liimself 
ing  resignation  of  his  public  command  to  impart  his  fa: 
his  country.     After  having  statecLxhat  there  were,  in  \ 
things  essential  to  the  wellbeing  and  existence  of  the 
as  an  independent  power,  viz. :  1.  An  indissoluble  uni 
under  one  federal  head ;  2.  A  sacred  regard  to  pal 
Fhe  adoption  of  a  proper  peace  establishment ;  4.  Th 
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a  pacific  and  friendlj  disposition  of  the  people  of  the  United  States 
towards  each  other ;  he  proceeded  to  discuBS  at  largo  the  first  three 
topics.  The  following  passage  will  at  once  disclose  the  depth  of  his 
feelings,  and  the  extent  of  his  fears.  "  Unless  (swd  he)  the  states 
will  suffer  congress  to  exercise  those  prerogatives,  they  are  undoubt- 
edly invested  with  by  the  constitution,  every  thing  must  very  rapidly 
tend  to  anarchy  and  confusion.  It  is  indispensable  to  the  happiness  of 
the  individual  states,  that  there  should  be  lodged  somewbere  a  supreme 
power  to  regulate  and  govern  the  general  conccms  of  the  confedet^ 
ated  republic,  without  which  the  umon  cannot  be  of  long  duration. 
There  must  be  a  faithful  and  pointed  compliance  on  the  part  of  every 
state  with  the  late  proposals  and  demands  of  congress,  or  the  most 
&tal  consequences  will  ensue.  Whatever  measnrcs  have  a  tendency 
to  dissolve  the  umon,  or  contribute  to  violate,  or  lessen  the  sovereign 
authority,  ought  to  be  considered  hostile  to  the  liberty  and  independ- 
ence of  America,  and  the  authors  of  them  treated  accordingly.  And 
lastly  ;  unless  we  can  be  enabled  by  the  concurrence  of  the  states  to 
participate  of  the  fruits  of  the  revolution,  and  enjoy  the  essential  ben- 
efits of  civil  society  under  a  form  of  government  so  free  and  uncop- 
ruptetl,  so  happily  guarded  against  the  danger  of  oppression,  as  has 
been  devised  by  the  articles  of  confederation,  it  will  be  a  subject  of 
regret,  that  so  much  blood  and  treasure  have  been  lavished  for  no  pur- 
pose ;  that  so  many  sufferings  have  been  encountered  without  compen- 
sation ;  and  tliat  so  many  sacrifices  have  been  made  in  vain."  ' 

§  2.57,  Notwithstanding  the  warmth  of  this  appeal,  and  the  urgency 
of  the  occasion,  the  mca.'sure  wa?  never  ratified.  A  jealousy  began  to 
exist  between  the  state  and  general  governments  ;  and  the  state  inter- 
ests, as  might  naturally  be  presumed,  predominated.  Some  of  the 
states  adopted  the  resolution,  as  to  the  imposts,  with  promptitude; 
others  gave  a  alow  and  lingering  assent ;  and  others  held  it  under 
advisement.*    In  the  mean  time,  congress  was  obliged  to  rely,  for  the 


'  S  Marsh.  Life  of  Wajli.  46.47,48;  2  Btk.  But.  216,  SIT.  Soo  al^io  2  Americun 
Museum,  1  S3  to  l.^«,  Mr.  Pintkuty's  Speech.  Soealiol  Kent.  Comm.  I*ft.  ID,  p.aia 
to  217,  (3i1  edition.) 

*  Jounials  of  Conpres.s,  17S6,  p.  .14.    See  also  2  Amcriran  Mnsenm,  15.1.    Tto    . 
Report  of  a  (»>[nn]ittcc  of  congress  of  tlio  15th  of  February,  1786,  contains  a  detailed 
itatL'tncnt  of  llie  acts  of  the  st:uc9  relative  to  tlie  mcaann.'.    Jour,  of  Congrcas,  1786, 
p. 34;  I  Amer.  Museum, S62;  2  Amer, Muaeom,  I53Io  160. 
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immo'liat/  snppl;  of  the  treasury,  npon  rcqnistiona  anmullj  made, 
and  nunaalty  neglected.     The  rcr|nisitions  for  the  paymeot  of   tiie 

iiitt'i-est  ui'ifin  the  doiiic3tic  debt,  from  1782  to  1786,  amoonted  to  more 
than  six  iriillions  of  dollara  ;  and  of  this  Bum  up  to  March,  1787,  about 
a  milliiiti  only  was  paid;'  and  from  November,  1784,  to  January, 
17y'i,  480,000  flollars  onlv  had  been  received  at  the  national  treasury.' 
But  f')r  a  temporary  loan  negotiated  in  Holland,  there  vould  have  been 
an  utter  pnKtration  of  the  government.  In  this  state  of  things  the 
value  '/I  the  domestic  debt  sunk  down  to  about  one  tenth  of  ita  nomi- 
nal amount.^ 

§  2.")S.  In  Fcltruary,  1786,  congress  detenmned  to  make  another 
and  la<t  appeal  to  the  states  upon  the  subject.  The  report  adopted 
upon  tliat  occasion  contains  a  melancholy  picture  of  the  state  of  the 
nation.  "  In  the  course  of  this  inquiry  (said  the  report)  it  moat 
clearly  appeared,  that  the  requisitions  of  congress  for  eight  years  past 
have  Wen  so  irregular  in  tlieir  operation,  so  uncertain  in  their  collec- 
tion, and  so  evMcntly  unproductive,  that  a  reliance  on  them  in  future, 
as  a  source,  from  whence  moneys  are  to  be  drawn  to  discharge  the 
eugiigomenti  of  the  confederation,  definite  as  tliey  are  in  time  and 
amount,  nuiiM  In  ii->  /.'«*  iVifh^M-'xhle  to  the  mul:rvliiiidin</s  of  thofe, 
vhi  enlcj-tautKiI  such  cuiffiirHCf,  than  it  would  be  dangerous  to  the 
welfare  and  j'eace  of  the  union,"  "  It  \an  become  the  duty  of  con- 
gress to  declare  moi-t  explicitly,  that  the  crisid  has  arrived,  when  the 
people  (jf  those  United  States,  by  whode  will  and  for  whose  benefit  the 
federal  government  wad  instituted,  mu^t  dceide,  whether  they  will 
Bupi-ort  difir  rant,  as  a  nation,  by  maintaining  the  public  faith  at  home 
or  abroail ;  or  whether,  for  want  of  a  timely  exertion  iu  establishing  a 
gcuei"il  revenue,  and  thereby  giving  strength  to  the  confederacy,  they 
will  hazard,  not  only  the  existence  of  llie  union,  but  of  those  great 
and  invahuble  jirivileges,  for  which  they  have  so  arduously  and  so 
honorably  contended,"^  After  the  adoption  of  this  report,  three 
states,  which  had  hitherto  stood  aloof,  came  into  tho  measure.  Sew 
York  alone  refused  to  comply  with  it ;   and  after  a  most  animated  de- 


'  S  rilt.  Il[st.  ist,  :  S  Sliirsli.  Life  of  Wash.  BO. 

a  al'itk.  lli.t.  IWJ, 

*  Jouniii]-<  \i(  Cfiiijjn,"-,  I7BC,  p.  ;14  li>  ail;  i  Aiiicr.  JIiiMum,  3Sl',  &r.  Tiic  Com- 
mittal', wlio  iiiudc  tlic  ItcjHjrl,  were  Air-  Kitiir,  Mr.  Huvkncv,  Mr.  Ktnn,  ^[^.  Monroe, 
Bwl  Mr.  I'cttit. 
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bate  in  her  legislature,  sho  remained  infle.xible,  and  the  fate  of  the 
measare  was  sealed  forever  by  her  solitary  negative.' 

§  2.iO,  Independent,  however,  of  this  inability  to  lay  taxes,  or  col- , 
lect  revenue,  the  want  of  any  power  in  congress  to  regulate  foreign  \ 
or  domestic  commerce  was  deemed  a  leading  defect  in  the  confederar  j . 
tion.  This  evil  was  felt  in  a  comparatively  slight  degree  during  the  ■' 
war.  But  when  the  return  of  peace  restored  the  country  to  its  ordi- 
nary commercial  relations,  the  want  of  some  uniform  system  to  regu- 
late them  was  early  perceived  ;  and  the  calamities,  which  followed  our 
shipping  and  navigation,  our  domestic,  as  well  as  our  foreign  trade, 
convinced  the  reflecting,  that  ruin  impended  upon  these  and  other  vital 
interests,  unless  a  national  remedy  couhl  be  devised.  We  accordingly 
find  the  public  papers  of  that  period  crowded  with  complaints  on  this 
subject.  It  was,  indeed,  idle  and  visionary  to  suppose,  that  while 
thirteen  independent  states  jiossessod  the  exclusive  power  of  rogulat-  j 
ing  commerce,  there  could  be  found  any  uniformity  of  system,  or  any  I 
harmony  and  cooperation  for  tlio  general  welfare.  Measures  of  a 
commercial  nature,  which  were  adopted  in  one  state  from  a  sense  of 
its  own  interests,  would  be  often  countervailed  or  rejected  by  other 
states  from  similar  motives.  If  one  state  should  deem  a  navigation 
act  favorable  to  its  own  growth,  the  efficacy  of  such  a  measure  might 
be  defeated  by  the  jealousy  or  policy  of  a  neighboring  state.  If  one 
should  levy  duties  to  maintain  its  own  government  and  resources, 
there  were  many  temptations  for  its  neighbors  to  adopt  the  system  of 
free  trade,  to  draw  to  itself  a  larger  share  of  foreign  and  domestic 
commerce.  The  agricultural  states  might  easily  suppose,  that  they 
liad  not  an  equal  interest  in  a  restriclave  system  with  the  navigating 
■tates.  And,  at  all  events,  each  state  would  legislate  according  to  its 
estimate  of  its  own  interests,  the  importance  of  its  own  products,  and 


>  2Pitk.Hix(.lB4,2a2;  S  Mflmh.  Life  of  Washington,  nz,  63,194:  I  Ta<^.J|llck. 
App.  15S.  The  Rpcech  of  C'll.  Ilnmilton,  ilicn  in  ib«  Icj^islutare  of  Xcw  Vork,  in  Fcb- 
niary,  1«7,  containa  a  very  poworfnl  argiinicnl  in  favor  of  the  impost;  nnil  u  »(iilcmeiit 
of  the  extent,  to  whidi  cnch  of  llic  states  hod  complied  with,  or  refu.<«;J  tlic  rei[iii*iiion8 
«f  confjresn.  During  the  pn.s(  live  yenn,  he  sayi,  KcK  Hampshire,  Kortli  L'nroUna, 
Sontli  Carolina,  and  Geon;iii  liail  paid  nothinj; ;  Connecticut  and  Uctnwnre.  ubout  one 
Uurdi  SfaiiflarJiugctts,  U)iode  Tslitnd,  and  Marrtnnd,  aboal  one  half:  Viipniu  three 
fifths ;  Pennsylvania,  near  the  nholc ;  and  New  York,  more  tlian  her  qaota.  I  Anier. 
Unnenm,  445, 446. 


■'""  ■  ""■'••  \NtM-r  lur.'ii]  lir  1  lu  r\('r\  ■  I'ii-.t:'. .]«  : 

'    '  I'   I  III  .'iir  r.>l.>ni;il  suito.' 

4  '••'•l,  ThoMo  oviU  wore  aggravated  by  the  s 
I'niuiiuMvo.     During  the  war,  our  commerce  was 
till*  r»u|H»rior  naval  jxnver  of  the  enemy  ;  and 
«iimhltMl  foivl^ii  nations,  and  especially  Great  Bi 
Hin'o  to  ui(>nojH)lizo  all  the  benefits  of  our  home 
ploius  our  navigation,  having  no  protection,  was 
c^oinpi'tition  with  foreign  ships.     In  the  next  pla< 
ahnost  altogether  furnished  by  foreipm  importers  oi 
Wo  were  almost  flooded  with  foreign  manufactu 
produce  bore  but  a  reduced  price.*    It  was  easy  \ 
a  state  of  things  must  soon  absorb  all  our  means, 
had  but  a  narrow  scope,  would  soon  reduce  us  t 
Our  trade  in  our  own  ships  with  foreign  nations  ' 


"  New  Jersey  early  felt  the  want  of  a  power  in  congress,  to  re 
and  made  it  one  of  her  objections  to  adopting  the  articles  of  co 
aentation  to  congress.  2  Pitk.  Hist  23,  24 ;  1  Secret  Joni 
Na^. 

•  SPHk.  Hi«^  !<***  «"   - 
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et{ji&\  degree ;  for  it  was  loaded  with  heavy  restrictions  In  their  ports. 
While,  for  instance,  British  ships  with  their  commodities  had  free  - 
admission  into  our  ports,  Amcric&u  ships  and  exports  were  loaded  with 
heavy  exactions,  or  prohibited  from  entry  into  British  ports.'  We 
were,  therefore,  the  victims  of  our  owii  imbecility,  and  reduced  to  a 
complete  subjection  to  the  commercial  regulations  of  other  countries, 
notwithstundiug  our  boasts  of  freedom  and  independence.  Congress 
had  been  long  sensible  of  the  fatlil  eSecta  flowing  from  this  source ; 
but  their  efforts  to  ward  off  the  mischiefs  had  been  unsuccessful. 
Being  invested  by  the  articles  of  confederation  with  a  limited  power  to 
form  eoniinercial  treaties,  they  endeavored  to  treat  with  foreign  powers 
upon  principles  of  reciprocity.  But  these  nogotiationa  were,  as  might 
be  anticipated,  unsuccessful,  for  the  parties  met  upon  very  unequal 
terms.  Foreign  nations,  and  especially  Great  Britam,  felt  secure  in 
the  possession  of  their  present  command  of  our  trade,  and  had  not  the 
least  inducement  to  part  with  a  single  advantage.  It  was  farther 
pressed  upon  us,  with  a  truth  Cijually  humiliating  and  undeniable,  that 
congress  possessed  no  effectual  power  to  guaranty  the  faithful  observ- 
ance of  any  commercial  reguiations  ;  and  there  must  in  such  cases  he 
reciprocal  obligations.^  "  America  (s^d  Washington)  must  apjiear  in 
a  very  contemptible  point  of  \iew  to  tJioso,  with  whom  she  was  en- 
deavoring to  form  commercial  treaties,  iviihout  possessing  the  means 
of  carrying  them  into  effect.  They  must  sec  and  feel,  that  the  Union, 
or  tiie  statos  individually,  are  sovereign,  as  best  suits  their  purposes. 
In  a  word,  that  we  are  a  nation  to-day,  and  thirteen  to-morrow.  Who 
will  treat  with  us  on  auch  tenns '( "  ^ 

■  §  262.  The  difGculty  of  enforcing  even  tlie  obligations  of  the  trea^ 
of  peace  of  1783  was  a  most  serious  national  evit.  Great  Bntiua 
made  loud  complaints  of  infractions  thereof  on  the  part  of  the  several 
states,  and  demanded  redress.  She  refused  on  account  of  these 
alleged  infractions  to  surrender  up  the  western  pejts  according  to  ike 


'  ITnck.  Black.  App.  157,  15!>;5Marah.  Life  of  Wilsb.  77,  7B;  2  Pitk.  Hist.  1 86  to 
192;  1  AmCT-  Mnseum,  aSH,  -JBS;  2  Amw.  Uuscum,  263  to  276;  U.  371  tu  373; 
3  Amer.  Museum,  554  to  55T,  5G2 ;  North  Amcriain  Kericw,  Oct.  1827,  p.  243,  257,258. 

>  5  Manb.  Life  of  Wmh.  71,  72,  73;  2  Pitk.  Hist.  189,  ISO;  3  Amer.  Muiieum,  G2, 
£4,69. 

*  S  Mnrsb.  Life  of  Wa»b.  73 ;  Kgrtli  American  Keview,  Oct.  1827,  p.  257,  SS8 ; 
Aldiesoii's  Coll.  of  Scport;,  p.  SS. 
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stipulaiions  of  that  treaty ;  and  the  whole  confederacy  was  conseF- 
(luciitlv  tlircatoncJ  with  the  calamities  of  Indian  depredations  on  the 
"whole  "f  nur  western  borders,  and  was  in  danger  of  having  its  public 
pejioo  >ii1>vertcd  throu;;h  its  mere  inability  to  enforce  the  treaty  stipo- 
latiuns.  The  celebrated  address  of  congress,  in  1787,  to  the  several 
stjites  on  this  subject,  is  replete  with  admirable  reasoning,  and  contains 
melauehnly  ]>nx>tj  of  the  utter  inefficiency  of  the  confederation,  and  of 
tbi»  disro;;:uMl  by  the  states  in  their  legislation  of  the  provisions  ofy 
tliiit  trratv.'  / 

§  :I'Io.  In  April,  1784,  congress  passed  a  resolution,  requesting  the 
states  ti»  vest  the  ;^eneral  government  with  power,  for  fifteen  years 
only,  to  ])rohibit  the  im])ortatiou  and  exportation  of  goods  in  the  ships 
of  nafmus,  with  which  we  had  no  commercial  treaties;  and  also  to 
])n>]iiMi  the  subjects  of  foreign  nations,  unless  authorized  by  treaty,  to 
inijiort  any  goods  into  the  United  States,  not  the  produce  or  manufao- 
tun*  nf  tb(»  duminions  of  their  own  sovereign.     Although  congress 
exi»n'-<\v  stat'  d,  that  without  such  a  power  no  reciprocal  advantages 
rouM  'i.'  a<''|uin»d,  tlio  iiroio^ition  was  never  assented  to  by  the  states; 
and  tluir  own  countervailing  laws  were  either  rendered  nugatory  by 
llii'  laws  <»r  oiiior  stales,  or  were  repealed  by  a  regard  to  their  own 
ini»'n'-it>.''     Ai  a  still  later  ]^eriod  a  resolution  was  moved  in  congres3, 
n*t*oninn'n«Iin;^  it  to  the  states  to  vest  in  the  general  government  full 
:iMili.«rltv  t«»  rr;;ulati'  external  and  uiternal  commerce,  and  to  impose 
..!i(b  .liiti- '«,  a^  mi^ht  I'e  neeos-ary  for  the  purpose,  which  shared  even 
.1  ni.in'  ni  ^rtltViMg  laio  ;  tor  it  was  rejected  in  that  body,  although  all 
111"  limit-  urro  to  l»o  e.^lUvtod  by,  and  paid  over  to  the  states.'^ 

^  Jtlj.  \':iiiMii-;  r-:i-<'ns  eoneunvd  to  produce  these  extraordinary 
n-siilts.  liui  the  Irjuling  eau^e  was  a  growing  jealousy  of  the  general 
"o'.MTnnirut  ;  and  a  ni'nv  devoted  attachment  to  the  local  interests   ^^ 

« 

llio  stales  ;  a  i«.alousv,  which  soon  found  its  wav  even  into  the  council^ 


-DuU  of  cfinurc's-,  April  l.{.  17.*-7,  p.  'A2:  Kawlepu  Constitution.  App.  2.  p. 3  *  ^' 

It  w:h  (Ini'.vii  ii]i  liy  Mr.  .l.\\\  ilit-.n  Si  rri'Mry  of  Korei;,ni\Vti:iirs,  and  was  uuanimoii^  V 
iul('i«f':-l  '->  ••oitun-'S.     Jt  lio\\c\erf;iil«.<l  of  \i<  oJ'ji'Ot.    i\4nl  tlic  trc^ity  of  1783,  so  far  ^ 
ii  n  :fn'i-t«"l  IJriti^h  «lrlit.>.  w.i-  iiovrr  fijiilirnlly  rxciMitoci  ipitil  after  the  adoption  of  t^^^ 
roii^^iitniioii  of  ilie  United  States.     Sic?  W'tut  v.  llylVjiu  d  Dall.  R.  199;  liophimy,  Z?^^» 
a  (.'nnicli,  l')!. 


-■  2  Piik.  Ili^t.  Wki;  5  Mar-!i.  Life  of  Wash.  70. 
'^  3  Marsh.  Lifii  of  'NVasliin-^tun.  so,  81. 
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r  congress,  and  enervated  the  little  power,  which  it  was  yet  sufferet 
>  exert.  One  memorable  instance  occurred,  when  it  was  expected 
lat  the  British  garrisons  would  surrender  the  western  posts,  and  it 
as  thought  necessary  to  provide  some  regular  troops  to  take  posses- 
on  of  them  on  the  part  of  America.  The  power  of  congress  to  make 
recjuisition  on  the  states  for  this  purpose  was  gravely  contested ;  and, 
s  connected  with  the  right  to  borrow  money  and  emit  bills  of  credit, 
as  asserted  to  be  dangerous  to  liberty,  and  alarming  to  the  states, 
•he  measure  was  rejected,  and  militia  were  ordered  in  their  stead.^ 

§  205.  There  were  other  defects  seriously  urged  agidnst  the  con- 

^deration,  which,  although  not  of  such  a  fatal  tendency  as  those 

Iready  enumerated,  were  deemed  of  sufiScient  importance  to  justify 

oubts,  as  to  its  efficacy  as  a  bond  of  union,  or  an  enduring  scheme  of 

oveniment.     It  is  not  necessary  to  go  at  large  into  a  consideration  of 

lem.     It  will  suffice  for  the  present  purpose  to  enumerate  the  princi- 

al  heads.     (1.)  The  principle  of  regulating  the  contributions  of  the 

"ait^s  into  the  common  treasury  by  quotas,  apportioned  according  to 

le  value  of  lands,  which  (as  has  been  already  suggested)  was  objected 

,  as  unjust,  unequal,  and  inconvenient  in  its  operation.^     (2.)  The 

uit  of  a  mutual  guaranty  of  the  state  governments,  so  as  to  protect 

^m  against  domestic  insuiTCctions,  and  usurpations  destructive  of 

ir  liberty.^     (o.)    The  want  of  a  direct  power  to  raise  armies, 

ch  was  objected  to,  as  unfriendly  to  vigor  and  promptitude  of 

on,  as  well  as  to  ecuiioiuy  and  a  just  distribution  of  the  pubhc  bur- 

s.**     (4.)  The  ri;;lit  of  cj[ual  suffrage  among  all  the  states,  so  that 

east  in  point  of  wealth,  population,  and  means  stood  equal  in  the 

of  rej>rescntation  witli  those,  wliich  were  the  largest.     From  this 

Bstance  it  miglit,  nay  it  must  liappen,  that  a  majority  of  the 

,  constituting  a  third  only  of  the  people  of  America,  could  con- 

e  rights  and  interests  of  the  other  two  thirds.^     Nay,  it  was 

utionally,  not  only  possible,  but  true  in  fact,  that  even  the  votes 

^  states  might  not  comprehend  a  majority  of  the  people 


Marsh.  Life  of  AVashin;.'ron,  App.  note  1. 

he  Fedcr:ili<t,  No.  iM  ;  3  Amor.  Museum,  62,  63,  64. 

ic  F(?fUralist,  X«>.  21  :  3  Aincr.  Museum,  62,  65. 

c  Fc<leraHst.  No  22. 

e  Federalist,  2^o.  22 ;  1  Amer.  Museum,  275*,  3  Amer.  Museum,  6i,  66. 
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Hi  the  slia])c  of  lui  irres|»oii-il)l.'  ari.-loc-rarv. 
i\i  i-i  I'sn','  |>o\v(.'r  ill  tli<'  izrinTal  i"  •vmiiiimt  l<t  i.- 
ttiu-  I')  |'n,'\t'iii    tliL'   iiiuii<lati"ii  <•!"  llic   coimiry 
cak'ulatcJ   t'*   <lc.-Lrny    j'liMir    laitli.  a<   n\<'11   as 
The  too  iVo^ucnt  ruUilioii  required  by  the  oouttM 
members  of  congress,  by  which  the  advantage 
experience  and  knowledge  in  the  public  affairs, 
councils.'*^     (8.)  The  want  of  judiciary  power 
powers  of  the  general  government. 

§  2GG.  In  respect  to  this  last  defect,  the  Ian 
ist  *  contains  so  full  an  exposition,  that  no  further 
"  Laws  are  a  dead  letter  without  courts  to  exp 
true  meaning  and  operation.     The  treaties  of 
have  any  force  at  all,  must  be  considered  as  p 
land.     Their  true  import,  as  far  as  respects  indr 
other  laws,  be  ascertained  by  judicial  determin 
uniformity  in  these  determinations,  they  ought  to 
last  resort,  to  one  supremo  tribunal.     And  this 
instituted  under  the  same  authority,  which  fom 
selves.     These  ingredients  are  both  indispensable 
state  a  court  of  final  jurisdiction,  there  may  be  ai 
determinations  on  the  same  point,  as  there  are  con 
less  diversities  in  the  opinions  of  men.     We  ofkc 
ent  courts,  but  the  judges  of  the  same  court  diffe 
id  the  confusiou.  \vhiM»  ti./.,»u 


1  t 
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nations  have  found  it  necessary  to  estaUish  one  tribunal  paramount  to 
the  rest,  possessing  a  general  superintendence,  and  authorized  to 
settle  and  declare,  in  the  last  resort,  an  uniform  rule  of  justice." 

§  267.  "  This  is  the  more  necessary,  where  the  frame  of  govern- 
ment is  so  compounded,  that  the  laws  of  tlie  whole  are  in  danger  of 
being  contravened  by  the  laws  of  the  parts,  &c.  The  treaties  of  the 
United  States,  under  the  present  confederation,  are  liable  to  the  infrac- 
tions of  thirteen  different  legislatures,  and  as  many  different  covirta  of 
final  jurisdiction,  acting  under  the  authority  of  these  legislatures. 
The  faith,  the  reputation,  the  peace  of  the  whole  union,  are  thus  con- 
tinually at  the  mercy  of  the  pyf  judiccs,  tJie  passions,  and  the  intereBta 
of  every  member,  of  which  tlic^i;  are  composed.  Is  it  possible,  under 
such  circumstances,  that  foreign  natioirj  can  either  respect,  or  confide  . 
in  such  a  government  ?  Is  it  possible,  that  the  people  of  America 
will  longer  consent  to  trust  their  honor,  their  happiness,  their  safety, 
on  80  precarious  a  foundation  ?  "  It  might  have  been  added,  that  the 
rights  of  individuals,  so  far  as  they  depended  upon  acta  or  authorities 
derived  from  the  confederation,  were  liable  to  the  same  difficulties,  as 
the  rights  of  other  nations  dependent  upon  treaties.^ 

§  2fJS,  The  last  defect,  which  seems  worthy  of  enumeration,  is,  that 
the  confederation  never  had  a  ratification  of  the  pkople.  Upon  this 
objection,  it  will  be  suincient  to  <iuote  a  single  passage  from  tlie  same 
celebrated  work,  as  it  affords  a  very  striking  commentary  upon  some 
extraordinary  doctrines  recently  promulgated.^  "  Kcsting  on  no 
better  foundation  than  the  consent  of  ttie  state  legislatures,  it  [tlio 
confederation]  has  been  exposed  to  fretiuent  and  intricate  ({uesljong 
concerning  tho  validity  of  its  powers ;  and  has,  in  some  instances, 
^ven  birth  to  the  enormous  doctrine  of  a  right  of  legislative  repeal. 
Owing  its  ratification  to  a  law  of  a  state,  it  has  been  contended,  that 
the  same  authority  might  repeal  tlie  law,  by  which  it  was  ratified. 
However  gross  a  heresy  it  may  be  to  maintain,  that  a  party  to  a  com- 
pact has  a  right  to  revoke  that  compact,  the  doctrine  itself  bae  had 
respectable  advocates.  The  possibility  of  a  question  of  this  nature 
proves  the  necessity  of  laying  the  foundations  of  our  national  govern-. 
">snt  deeper,  tlian  in  the  mere  sanction  of  delegated  authority.     The 


(,  2D.i!l,  R,  419,447. 
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faltric  of  Amoric«in  em[»irc  ought  to  rest  on  the  solid  basis  of  the 
coNSKNT  OF  TiiK  PEOPLE,  Tlic  strcaiDS  of  national  power  ought  to 
flow  iiiiinediately  from  that  pure,  original  fountain  of  all  legitimate 
autlioritv.''  ^ 

k  -<'»0.  The  vcrv  defects  of  the  confederation  seem  also  to  have  led 
conirrt'ss,  from  the  pressure  of  public  necessity,  into  some  usurpations 
of  autliority  ;  and  the  states  into  many  gross  infractions  of  its  legiti- 
mate sovereignty.-  '"  A  list  of  the  cases,  (says  the  Federalist,)  m 
"Nvliidi  congress  have  been  betrayed  or  forced  by  the  defects  of  the 
confederation,  into  violations  of  their  chartered  authorities,  would  not 
a  little  surprise  those,  who  have  paid  no  attention  to  the  subject."' 
A^ain,  sj.eaking  of  the  western  territo^,  and  referring  to  the  or^ 
anco  of  1787,  for  the  government  thereof,  it  is  observed :  "  Congress 
linvi'  assumed  the  administration  of  this  stock.  They  hare  begun  to 
render  it  productive.  Congress  have  undertaken  to  do  more  ;  thej 
havo  proceeded  to  form  new  states,  to  erect  temporary  governments, 
to  a])]»oiiit  ntliccrs  for  tliom,  and  to  prescribe  the  conditions,  on  which 
sucli  states  shall  be  admitted  into  the  confoderacv.  All  this  has  been 
do\^e,  and  done  without  the  least  color  of  constitutional  authority. 
Yet  no  i)lamo  has  bui'ii  \slusi)frrcd  ;  no  alann  has  been  sounded."'  * 


§  ilTTT  Whatever  may  be  tlioiight  as  to  some  of  these  enumerated 
defects,  whether  they  were  radical  deficiencies  or  not,  there  cannot  be 
a  doubt,  that  others  of  them  went  to  the  very  marrow  and  essence  of 
goverrmient.     There  had  been,  and  in  fact  then  were,  different  parties 
in  tlie  several  states,  entertaining  opinions  hostile,  or  friendly  to  the 
exi.itence  of  a  general  government.''     The  former  would  naturally  cling 
to  the  state  governments  with  a  close  and  unabated  zeal,  and  deem  the 
least  possible  delegation  of  ])0wer  to  the  union  sufficient,  (if  any  wcW 
to  be  permitted, )  with  which  it  coEld  creep  on  in  a  semi-animated  state* 
The  latter  would  as  naturally  desire,  that  the  powers  of  the  general 
government  should  have  a  real,  and  not  merely  a  suspended  vitality? 
that  it  sliould  act,  and  move,  and  guide,  and  not  merely  totter  undei^ 
its  own  weight,  or  sink  into  a  drowsy  decrepitude,  powerless  and  pa'^ 


»  The  Kcdoralist,  No.  43. 

s  Tlie  Ko;k'nili^t,  Xo.  \'.\ ;  1  Kent's  Comm.  Loot.  10.  p.  201,  [2d  edit.  p.  214,  21:).] 


'  The  Fcdcnilist,  No.  42. 

^  5  Marsh.  Life  of  Wiislniijrton,  .'13. 
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sicd.  But  each  party  roust  have  felt,  that  the  confederation  had  at 
last  totally  failed,  as  an  effectual  instrument  of  government ;  that  its 
glory  was  departed,  and  its  days  of  labor  done  ;  that  it  stood  the 
shadow  of  a  mighty  name  ;  that  it  was  seen  only,  as  a  decayed  mon- 
nment  of  the  past,  incapable  of  any  enduring  record  ;  that  tho  steps 
of  its  decline  were  numbered  and  finished  ;  and  that  it  was  now  paus- 
ing at  the  very  door  of  that  common  sepulchre  of  tho  dead,  whoso 
inscription  is,  Nulla  vestigia  retrortum. 

§  271.  If  this  language  should  be  thought  too  figurative  lo  suit  the 
sobriety  of  historical  narration,  wo  might  avail  ourselves  of  language 
as  strongly  colored,  and  as  de3ponding,  which  was  at  that  period  wrung 
from  the  hearts  of  our  wisest  patriots  and  statesmen,'  It  is,  indeed, 
difficnlt  to  overcharge  any  picture  of  the  gloom  and  apprehensions, 
■which  then  pervaded  the  public  councils,  as  well  as  the  private  medi- 
tations of  the  ablest  men  of  the  country.  We  are  told  by  an  histo- 
rian of  almost  unexampled  fidelity  and  moderation,  and  himself  a 
witness  of  these  scenes,*  that  "  the  confederation  was  apparently 
expiring  from  mere  debility.  Indeed,  its  preservation  in  its  actual 
condition,  had  it  been  practicable,  was  scarcely  to  he  desired.  With- 
out the  ability  to  exerciao  them,  it  withheld  from  the  states  powere, 
which  are  essential  to  their  sovereignty.  The  last  hope  of  its  friends 
having  been  destroyed,  the  vital  necessity  of  some  measure,  which 
nu^t  prevent  the  separation  of  the  integral  parts,  of  wjjich  the 
American  empire  was  composed,  became  apjiarcnt  even  to  those,  who 
had  been  unwilling  to  perceive  it."  ^ 


5,  9fi,  104,  113,  114,  no,  120;  I  Kcnfa  Comm. 
c  H,  \i2,  15G ;  I  Elliot's  Dcbnlcii,  30S  lo  213; 


>  5  Mnnh.  Life  of  Wn)>h.  92,  9.1,  94 
■OS;  1  Tuck.  Blnrk.  Comm.  A]>p.  i 
3  EUiot'd  DclHite^,  30,  31  lo  34. 

'  S  Mnr-h.  Life  ot  Vfasii.  124. 

'  Mr.  JcfTeraon  uacs  the  foUowinij;  krpiage :  "  The  allinncc  between  tho  slates,  under 
the  old  anii^tcs  of  vonredemtioii,  for  tlic  purpose  of  joint  ilefeiirc  Hi,'Ainst  the  aggressions 


ot  Ijrent  Itrilain,  wits  found 

toni]]lian(:e  with  their  niulu; 

expire  of  itself,  itiid  each  st 

4  Jefferson's  ('orrcKp.  444.    Tliii!>,  he  set 

the  ninfcderution  wis  lu  ceuso  with  ttte ' 

tttttjr  stipQlution!!. 

Hi* 


aa  (reAticg  of  nlliance  generally  ore,  to  enforce 
lis;  imd  these  once  fnllillcd,  that  houd  vai  to 
mo  EOTcrei^rn  nnd  independent  in  nil  thin;^." 
mi  to  bit  re  held  the  extmordinnry  opinion,  that 
tat,  or,  at  idl  evoDId,  wUb  the  fallilmeDt  of  our 
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ORIGIN   AND   ADOPTION   OF  THE   CONSTITUTION. 

§  272.  In  this  state  of  things*,  commissioners  were  appoiuted  by  th(S:>  ^ 
legislatures  of  Virginia  and  Maryland  early  in  1785,  to  fonn  a  com* 
pact  relative  to  the  navigation  of  the  rivers  Potomac  and  Pocomoke,^ 
and  the  Clicsapeako  Bay.     The  commissioncre  having  met  at  Alexan--^ 
dria  in  Virginia  in  March,  in  that  year,  felt  the  want  of  more  enlarged 
powers,  and  particuUirly  of  powers  to  provide  for  a  local  naval*  force, 
and  a  tarilY  of  duties  upon  imj)ort3.     Upon  receiving  their  recommend- 
ation, tlic  Icgish'iture  of  Virginia  passed  a  resolution  for  laying  the 
subject  of  a  tariff  before  all  the  states  composing  the  union.     Soon 
afkerwards,  in  January,  17Si^),  the  legislature  adopted  another  resolu- 
tion, ai)iK)inting  commissionci*3,  "  who  were  to  meet  such,  as  might  be 
appointed  by  tho  other  states  in  the  union,  at  a  time  and  place  to  be 
agreed  on,  to  take  into  consideration  the  trade  of  the  United  States ;  ^ 
to  examine  the  relative  situation  and  trade  of  the  states ;  to  consider 
how  far  a  uniform  system  in  their  commercial  relations  may  be  neces- 
sary to  their  common  interest,  and  tlieir  permanent  harmony  ;  and  to 
report  to  the  several  states  such  an  act,  relative  to  this  great  object, 
as,  when  unanimously  ratified  by  them,  will  enable  the  United  States 
in  congress  assembled  to  provide  fur  the  same."  ^ 


»  5  Marsh.  Life  of  Wash.  'JO,  91  j  1  Kent's  Comm.  203. 
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^  273.  These  reaolutiong  were  cominuiiicnted  to  tlio  states,  and  a 
convention  of  commisaiouera  from  five  states  only,  viz.  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  and  Virginia,  met  at  Annapolis  ia 
September,  t78(i.'  After  discussing  tlic  subject,  tlioy  deemed  more 
ample  powere  necessary,  and  as  well  from  this  consideration,  as  be- 
cause a  small  number  only  of  tbe  states  was  represented,  t!iey  agreed 
to  come  to  no  decision,  but  to  frame  a  report  to  be  laid  before  the  sct- 
eral  stotcs,  as  well  as  before  congress.'''  In  tbis  report  they  recom- 
mended tlie  appointment  of  commissioners  from  all  the  atatea,  "  to 
meet  at  Pbiladelpbia,  on  the  second  Monday  of  May,  then  nest,  to 
take  mto  consideration  the  situation  of  the  United  States  ;  to  devise 
such  further  provisions,  as  shall  appear  to  them  necessary,  to  render 
the  constitution  of  the  federal  government  adecpiate  to  the  exigencies 
of  the  union ;  and  to  report  sucli  an  act  ftir  tliat  puqiose  to  the  Uni- 
ted States  in  congress  assembled,  as  when  agreed  to  by  them,  and 
afterwards  confirmed  by  the  legislature  of  every  state,  wiU  effectually 
provide  for  the  saine."''^ 

§  274.  On  receiving  this  report,  the  legislature  of  Virginia  passed 
an  act  for  the  apjioiiitment  of  delegates  to  meet  such,  as  might  bo 
appointed  by  other  states,  at  Pliilailelpiiia.''  The  reijort  was  also 
received  in  congresa.  ISut  no  step  was  taken,  until  the  legislature  of 
Now  York  instiiictcd  its  delegation  in  congress  to  move  a  resolution, 
recommending  to  the  several  states  to  .ipjioint  deputies  to  meet  in  con- 
Tention  for  the  purpose  of  revising  and  proposing  amendments  to  the 
fedeml  constitution.''  On  the  :21st  of  Febniary,  17B7,  a  resolutitm 
was  accordingly  m(jved  and  can'ied  in  congres,'*,  rccotnmcnding  a  con- 
vention to  meet  in  Philadelphia,  on  tlio  second  ilouday  of  May  ensu- 
ing, "  for  the  jmi']>o'^o  of  revising  the  articles  of  confederation,  and 
reporting  to  congress,  and  the  scvernl  legislatures,  such  alterations 
and  provisions  therein,  as  shall,  when  agreed  to  in  congress,  and  cou- 
6rmed  by  the  states,  render  tlio  federal  constitution  adoiiuatc  to  the 


'  1  Amcr.  Museum.  ifiT :  2  I'itk.  UUt.  aiH  , 

'  S  Marsli.  Uftf  of  Vfiu-h.  07  i  2  I'itlt,  21S -.  1  U.  S.  Laws,  (Bioreu  &  Duancs  edit.  - 
»8l5,)p.55,A<.-.to58.  ' 

»  1  Aiiier,  MiiJCiini,  zJ'ir.  -'B?. 

*  Marsh.  Lift,-  of  Wnyli.  9.-.  ■' 
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exigencies  of  government,  and  the  preservation  of  the  union."  ^  The 
alarming  insurrection  then  existing  in  Massachusetts,  ^^ithout  doubt, 
had  no  small  share  in  producing  this  result.  The  report  of  congress, 
on  that  subject,  at  once  demonstrates  their  fears,  and  their  political 
weakness.- 

§  275.  At  the  time  and  place  appointed,  the  representatives  of 
twelve  states  assembled.  Rhode  Island  alone  declined  to  appoint  any 
on  this  momentous  occasion.^  After  very  protracted  deliberations,  the 
■  convention  finally  adopted  the  plan  of  the  present  constitution  on  the 
17tli  of  September,  1787  ;  and  by  a  contemporaneous  resolution, 
directed  it  to  be  "  laid  before  the  United  States  in  congress  assembled," 
and  declared  their  opinion,  "  that  it  should  afterwards  be  submitted 
to  a  convention  of  delegates  chosen  in  each  state  by  the  people  thereof, 
under  a  recommendation  of  its  legislature  for  their  assent  and  ratifica- 
tion ;  "  *  and  that  each  convention,  assenting  to  and  ratifying  the  same, 
should  give  notice  thereof  to  congress.  The  convention,  by  a  further 
resolution,  declared  their  opinion,  that  as  soon  as  nine  states  had  rati- 
fied the  constitution,  congress  should  fix  a  day,  on  which  electors 
should  be  appointed  by  the  states,  which  should  have  ratified  the 
same,  and  a  day,  on  which  the  electoi'S  should  assemble  and  vote  for 
the  president,  and  the  time  and  place  of  commencing  proceedings 
under  the  constitution ;  and  that  aft^jr  such  publication,  the  electors 
should  be  appointed,  and  the  senators  and  representatives  elected. 
The  same  resolution  contained  further  recommendations  for  the  pur- 
pose of  carryhig  the  constitution  into  eifect. 

§  270.  The  convention,  at  the  same  time,  addressed  a  letter  to 
congress,  expounding  their  reasons  for  their  acts,  from  which  the  fol- 
lowing extract  cannot  but  be  interesting.  "  It  is  obviously  impracti- 
cable (s'lys  the  address)  in  the  federal  government  of  these  states,  to 
secure  all  rights  of  hidependent  sovereignty  to  each,  and  yet  provide 
for  the  hitercst  and  safety  of  all.  Individuals,  entering  into  society, 
must  give  up  a  share  of  libc^iH  to  preserve  the  rest.     The  magmtude 
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»f  the  sacrifice  must  depend,  as  well  on  situation  and  circumstance,  as 
n  the  object  to  be  obtained.     It  is  at  all  times  difficult  to  draw  with 
recision  the  line  between  those  rights,  which  .must  be  surrendered, 
nd  those,  which  may  be  reserved ;  and  on  thef  present  occasion  this 
ifficulty  was  increased  by  a  difference  among  the  s^Mpal  states,  as  to 
eir  situation,  extent,  habits,  and  particular  interest;     In  all  our  de- 
iberations  on  this  subject,  we  kept  steadily  in  our  view  that,  which 
ppears  to  us  the  greatest  interest  of  every  true  American,  the  consol- 
7£dati(yn  of  our  xmion^  in  which  is  involved  our  prosperity,  felicity, 
safety,  perhaps  our  i^k>nal  esistence.     This  important  consideration, 
seriously  and  deeply  mpressed  on  our  minds,  led  each  state  in  the 
C3onvention  to  be  less  rigid  on  points  of  inferior  magnitude,  than  might 
"have  been  otherwise  expected.     And  thus  the  constitution^  which  we 
xiow  present,  is  the  result  of  a  spirit  of  amity^  and  of  that  mutual 
deference  and  concession^  which  the  peculiarity  of  our  political  situa- 
tion rendered  indispensable."  ^ 

§  277.  Congress,  having  received  the  report  of  the  convention  on 

tbe    28th  of  September*  1787,  unanimously  resolved^l^that  the  said 

report,  with  the  resolutions  and  letter  accomjJanying  the  same,  be 

transmitted  to  the  several  legislatures  in  orjler  to  bo  submitted  to  a 

convention  of  delegates  chosen  in  each^state  by  the  people  thereof  ^  in 

conformity  to  the  resolves  of  the  convention,  made  and  provided  in 

that  case."  2 

§  278.  Conventions  in  the  various  states,  which  had  been  repre- 
8en|pd  in  the  general  convention,  were  accordingly  called  by  their 
re^kctive  legislatures  ;  and  the  constitution  having  been  ratified  by 
ele>^  out  of  the  twelve  states,  congress,  on  the  13th  of  September, 
1788?  passed  a  resolution  appointing  the  first  Wednesday  in  January 
following,  for  the  choice  of  electors  of  president ;  the  first  Wednesday 
of  February  following,  for  the  assembling  of  the  electors  to  vote  for  a 
president ;  and  the  first  Wednesday  of  JIarch  following,  at  the  then 
seat  of  congress  [New  York]  the  time  and  place  for  commencing  pro- 
ceedings under  the  constitution.     Electors  were  accordingly  appointed 


1  12  Joum.  of  Congress,  109,  110  j  Journ.  of  Convention,  367,  368;  5  Mareh.  Life  of 
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in  tlic  several  states,  who  met  and  gave  their  votes  for  a  president ; 
anil  tli(»  other  elections  for  senators  and  representatives  having  been 
duly  made,  on  Wednesday,  the  4th  of  March,  1780,  congress  assem- 
bled and  commenced  proceedings  under  the  new  constitution.  A 
(juonim  (»f  both  houses,  however,  did  not  aSsemble  until  the  6th  of 
April,  wlion  the  votes  for  president  being  countod,  it  was  found  that 
Ciooi'ire  Washington  was  unanimously  elected  president,  and  John 
Adams  was  elected  vice  president.^  On  the  30th  of  April,  President 
WasliiTi;^ton  was  sworn  into  office,  and  the  government  then  went  into 
full  operation  in  all  its  departments. 

§  '21\K  North  Carolina  had  not,  as  yet,  ratified  the  constitution. 
Tln^  first  convention  called  in  that  stato,  in  August,  1788,  refused  to 
ratify  it  without  some  previous  amendments,  and  a  declaration  of 
riiilits.  In  a  second  convention,  however,  called  in  November,  1789, 
this  state  adopted  the  constitution.^  The  state  of  Rhode  Island  had 
(locliiied  to  call  a  convention ;  but  finally,  by  a  convention  held  in 
May,  11 W,  its  assent  was  obtained  ;  and  thus  all  the  thirteen  original 
states  b(?cnm(^;irtios  to  the  new  govonimcnt.'" 

§  :i80.  Tlius  was  jtchievcd  another,  and  still  more  glorious  triumph 
in  the  cause  of  national  liberty,  than  even  that,  whicli  separated  us 
from  the  mother  country.  l>y  it  we  fondly  tru?»t,  that  our  republican 
histitutions  ^^ill  ;:row  up,  and  1)0  mirtured  into  more  mature  strength 
and  vi;;or  ;  our  hidependence  bo  secured  against  foreign  usurpation 
and  aL^crressiou ;  our  domestic  blessin;rs  be  widelv  diffused  and  ffcner- 
ally  f(?lt ;  and  our  union,  as  a  people,  bo  porpetuated,  as  our  ^wn 
truest  ;;lory  uml  su]>port,  and  as  a  pnmd  example  of  a  wise  and  benefi- 
cent government,  entitled  to  the  respect,  if  not  to  the  admiration  of 
mankind. 


>  :>  M.w^h.  Lif;'  of  Wiish.  l.Tl,  i:>l,  i:>i'  ;  2  Pitk.  Jlist.  ni7,  aiS;  1  Lloyd's  Dcl»atcs, 
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OBJECTIONS   TO   THE  CONSTITUTION. 

§  281.  Let  it  not,  however,  be  supposed,  that  a  constitution,  which 
is  now  looked  upon  with  such  general  favor  and  affection  by  the  peo- 
ple, had  no  difficulties  to  encounter  at  its  birth.  The  history  of  those 
times  is  full  of  melancholy  instruction  on  this  subject,  at  once  to 
admonbh  us  of  past  dangers,  and  to  awaken  us  to  a  lively  sense  of 
the  necensity  of  future  vigikincc.  The  constitution  was  adopted  unani- 
mously by  Georgia,  New  Jersey,  and  Delaware.  It  was  supported  by 
large  majorities  in  Pennsylvania,  Connecticut,  Maryland,  and  South 
Carolina.  It  was  carried  in  the  other  states  by  small  majorities,  and 
especially  in  Massachusetts,  New  York,  and  Virginia  by  little  more 
than  a  preponderating  votc.^  Indeed,  it  is  believed,  that  in  each  of 
these  states,  at  the  first  aasombliD^  of  the  conventions,  there  was  a 
decided  majority  op]iosed  to  the  constitution.  The  ability  of  the 
debates,  the  impending  evils,  and  the  absolute  necessity  of  the  case, 
seem  to  have  reconciled  some  persons  to  the  adoption  of  it,  whose 
opinions  had  been  strenuously  the  other  way.^  "  In  our  endeavors," 
s^d  Washington, "  to  establish  a  new  general  government,  the  contest 
nationally  considered,  seems  not  to  have  been  so  much  for  glory,  as^ 
for  existence.  It  was  for  a  long  time  doubtful,  whether  we  were  t 
survive,  as  an  independent  republic,  or  decline  from  our  federal  dignit 
into  insignificant  and  withered  fragments  of  empire,"  ^ 

§  282.  It  is  not  dilficult  to  trace  some  of  the  more  important  causes, 
-rrhich  led  to  so  formidable  an  opposition,  and  made  the  constitution  at 
that  time  a  theme,  not  merely  of  panegyric,  hut  of  sevoro  invective,  as 
fraught  with  the  most  alarming  dangers  to  public  liberty,  and  at  once 
unequal,  unjust,  and  oppressive. 

§  2ii3.   Almost  contemporaneously  with  the  first  proposition  for  a 
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confcderatiou,  jealousies  began  to  be  entertained  in  respect  to  the 
nature  and  extent  of  the  authority,  Tvhich  should  be  exercised  by  the 
national  government.  The  large  states  would  naturally  feel,  that  in 
pr<>i)ortion  as  congress  should  exercise  sovereign  powers,  their  own 
local  importance  and  sovereignty  would  be  diminished  injuriously  to 
their  general  influence  on  other  states  from  their  strength,  population, 
and  character.  On  the  other  hand,  by  an  opposite  course  of  reason- 
ing, the  small  states  had  arrived  nearly  at  the  same  result.  Their 
dread  seisms  to  have  been  lest  they  shquld^e  swallowed  up  by  the 
power  of  the  large  states  in  the  general  government,  through  common 
combinations  of  interest  or  ambition.^ 

§  'JS  I.  There  was,  besides,  a  very  prevalent  opinion,  that  the  inter- 
ests ot*  the  several  states  were  not  the  same;  and  there  had  been  no 
sufliciiMit  experience  during  their  colonial  dependence  and  intcrcom- 
i.Mini(*:)t'>oii  to  settle  such  a  (question  by  any  general  reasomng,  or  any 
pmctir.il  results.  Puring  the  period,  therefore,  in  which  the  confed- 
ci-iitlon  uas  under  discussion  in  congress,  much  excitement  and  much 
jimIoiimv  \n.i-;  r\liil»il('il  on<  Uu^-^ul»ject.  The  original  draft  submitted 
l»v  IM'.  l''riMil.Hn,  in  .lulv,\lT7.ye(>ntained  a  much  more  ample  gi-anfc 
nl'  jH.wrii,  ilian  dial  aetuMliy^TtMopted ;  for  congress  were  to  be  invcst- 
nl  Willi  |i.i.\('rto  mala' oniiuances  rL-lating  **  to  our  general  commerce, 
ni  •iiiii'.il  iMirii  in"\  ,**  lo  e-iablish  post?,  v^e.  and  to  possess  other 
inipi'ii.ini  jMiwor.;  .»i"  a  dllVenMU  cllarac^.M^"  The  draft  submitted  by 
.Ml  I  »h  Kr-.i  »ii.  «•!»  li;/  1  -ih  olM ul  A  1 7 7' a  contains  less  ample  powers ; 
Ixil  .  I  ill  iiM.i-,«  l»r.'a.l,  than  llie  artlcl\^jjlr  confederation.^  In  the  sub- 
-.rijihiii  .li  .uv  "hus  iVw  aiuoii»lmiViits  wore  inlopted,  which  were  not  of 
it  1.  trii-tlv  I' riK'.raiier :  and  tlnj  itm!  «ii!iiculties  of  the  task  of  over- 
r.iiuin,-;  llh'  jMTJuilice^,  an<l  h'M.tliii:;.^  l1:o  Icurs  of  the  diftbrent  states, 
an'  aiiij.Iv  di.:|ilaa'(l  in  ilie  s-'.-cn't  jomijab  ni>w  made  public.  In  truth, 
till-  cujiliiiiMit.  soon  beciini<;  divid<M!  into  two  great  political  parties, 
*' lln-  oiM*  of  wliicli  colli .;ni[}l'iijd  Ainencaas  a  nation,  and  labored 
iiii-c^^antlv  to  invcrjt  tlie  f-jderal  lii':id  witli  powers  competent  to  the 
J  res-rvation  of  the  union  ;  tlic  other  attaclied  itself  to  tlie  state  au- 
thorities ;    viewed  all  tlie    powers  of  congress  with    jealousy ;   and 
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assented  relactantly  to  measures,  which  would  enable  the  head  to  act 
in  any  respect  independently  of  the  members."  '  During  the  war,  the 
oeceEsities  of  the  country  coiiGocd  the  operations  of  both  parties  writbin 
comparatively  narrow  limits.  Bat  the  return  of  peace,  and  the  total 
imbecility  of  the  gciicrnal  government,  gave  (as  wo  have  seen)  in- 
creased activity  and  confidence  to  both. 

'  f)  285.  The  differences  of  opinion  between  those  parties  were  too 
honest,  too  earnest,  and  too  deep  to  be  reconciled,  or  surrendered. 
Tliey  equally  pervaded  the  public  councils  of  the  states,  and  the  pri- 
vate intercourse  of  social  life.  They  became  more  warm,  not  to  say 
violent,  as  the  contest  became  more  close,  and  the  exigency  more 
appalling.  They  were  inflamed  by  new  causes,  of  which  some  were 
of  a  permanent,  and  some  of  a  temporary  chai'acter.  The  field  of 
argument  was  wide ;  and  experience  had  not,  as  yet,  furnished  the 
advocates  on  either  side  with  such  a  variety  of  ])oliticaI  testa,  as  wera 
calculated  to  satisfy  doubts,  allay  prejudices,  or  dissipate  the  fears  and 
illusions  of  the  imagination. 

§  286.  In  this  Etaty  of  tilings  the  cmharrassinents  of  the  country 
in  it3  financial  conconis,  the  general  pecuniary  distress  among  the 
people  from  the  exhausting  operationa  of  tlie  war,  the  total  pros- 
tration of  commerce,  and  the  languishing  uiithriftincss  of  agricul- 
ture, gave  new  impulses  to  the  already  marked  political  divisions 
in  the  legislative  couneiis.  Eflforts  were  made,  on  one  side,  to  relieve 
the  pressure  of  the  [lublic  calamities  by  a  resort  to  tlie  issue  of  paper 
money,  to  tender  laws,  and  instalment  and  other  laws,  having  for  their 
object  the  postponement  of  the  payment  of  private  debts,  and  a 
diminution  of  the  public  taxes.  On  the  other  side,  public  as  well 
as  private  creditors  became  alarmed  from  the  increased  dangers 
to  property,  and  tlie  increased  facility  of  perpetrating  frauds  to  tho 
destruction  of  all  private  fuith  and  credit.  And  tliey  insisted  strenu- 
ously upon  the  establishment  of  a  government,  and  system  of  laws, 
■which  should  preserve  the  public  faith,  and  redeem  the  country  from 
that  ruin,  which  always  follows  "tapon  the  violation  of  the  principles  of 
justice,  and  the  moral  obligation  of  contracta.  "  At  length,"  wo  are 
Wd,*  *'  two  great  parties  were  formed  in  every  state,  which  were  dis- 
^Qctly  marked,  and  which  pursued  distinct  objects  with  eystcmatjo 


5  Honh.  lUc  of  Wa^iiin^-tou,  33.  *  5  ManOL  Life  of  WaiMugton,  B3. 
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arrangement.  Tlie  one  straggled  with  unabated  zeal  for  the  exact 
observance  of  public  and  private  engagements.  The  distresses  of  in- 
dividuals were,  thej  thought,  to  be  alleviated  by  industry  and  frugal- 
ity, and  not  by  a  relaxation  of  the  laws,  or  by  a  sacrifice  of  the  rights 
of  others.  They  were  consequently  uniform  friends  of  a  regular 
administration  of  justice,  and  of  a  vigorous  course  of  taxation,  which 
would  enable  the  state  to  comply  with  its  engagements.  By  a  natural 
association  of  ideas,  they  were  also,  with  very  few  exceptions,  in  favor 
of  enlarging  the  powers  of  the  federal  government,  and  of  enabling  it 
to  protect  the  dignity  and  character  of  the  nation  abroad,  and  its  in- 
terests at  home.  The  other  party  marked  out  for  itself  a  more  indul- 
gent course.  They  were  uniformly  in  favor  of  relaxing  the  adnuius- 
tratiou  of  justice,  of  affording  facilities  for  the  payment  of  debts,  or  <^ 
suspending  their  collection,  and  of  remitting  taxes.  The  same  coarse 
of  o]>iuiou  led  them  to  resist  every  attempt  to  transfer  from  their  own 
hands  into  those  of  congress  powers,  which  were  by  others  deemed 
essential  to  the  preservation  of  the  Union.  In  many  of  the  states  the 
j)arty  last  mentioned  constituted  a  decided  majority  of  the  people ; 
and  in  all  of  tlicm  it  was  very  jiowerful."  Such  is  the  language  of 
one  of  our  best  historians  in  treating  of  the  period  immediately  pre- 
ceding the  formation  of  the  constitution  of  the  United  States.^ 

§  287.  Without  supposing,  that  the  parties  here  alluded  to,  were 
in  all  respects  identified  with  those,  of  which  we  have  already  spoken, 
as  contemporiineoiis  with  the  confederation,  it  is  easy  to  perceive,  what 
prodi;^ious  means  were  already  in  existence  to  oppose  a  new  constitu- 
tion of  government,  which  not  only  transferred  from  the  states  some 
of  the  highest  ^^overeign  prerogatives,  but  laid  prohibitions  upon  the 
exercise  of  other  powers,  which  were  at  that  time  in  possession  of  the 
popular  favo^  The  wonder,  indeed,  is  not,  undor  such  circumstances, 
that  the  constitution  should  have  encountered  the  most  ardent  oppo- 
sition ;  but  that  it  should  ever  have  been  adopted  at  all  by  a  majority 
of  the  states. 

i  288.  In  the  convention  itself,  which  framed  it,  there  was  a  great 
diversity  of  judgment,  and  upon  some  vital  subjects,  an  intense  and 
irreconcilable  hostility  of  opinion.'-^    It  is  understood,  that  at  several 


*  See  also  5  MurshuH'd  Life  of  Wjmhington,  130,  131. 

•  2  I'itk.  llist.  '2-23  to  200  j  Dr.  Fnuiklin^s  SiKJcih,  2  Amor.  Muscam,  534,  538 i 
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periods,  the  coavenlaoa  were  npoa  the  point  of  breaking  up  iritliout 
ftccomplishing  any  diiiig.i  In  the  state  conventions,  in  which  the  cob- 
stitution  was  presented  for  ratification,  the  dehates  were  long,  uid 
animated,  and  eloquent ;  and,  imperfect  as  the  printed  collections  of 
those  debates  are,  enough  remains  to  establish  the  consummate  ability, 
with  which  every  part  of  the  constitution  was  successively  attacked 
and  defended.^  Nor  did  the  struggle  end  here.  The  parties,  which 
were  then  formed,  continued  for  a  long  time  afterwards  to  be  known 
and  felt  in  onr  legislative  and  other  public  deliberations.  Perhaps 
ihey  have  never  entirely  ceased. 

§  289.  Perhaps,  from  the  very  nature  and  organization  of  our  govern- 
ment, being  partly  federal  and  partly  national  in  its  character,  whf^ 
ever  modifications  in  other  respects  parties  may  undergo,  there  will  for- 
ever continue  to  be  a  strong  line  of  division  between  those,  who  adhere 
to  the  state  governments,  and  those,  who  adhere  to  the  national  govern- 
ment, in  respect  to  principles  and  policy.  It  was  long  ago  remarked, 
fliat  in  a  contest  for  power,  "  the  body  of  the  people  will  always  be  on 
the  side  of  the  state  governments.  This  will  not  only  result  from  their 
love  of  liberty  and  regard  to  their  own  safety,  but  from  the  strong 
principles  of  human  nature.  Tho  state  governments  operate  upon 
those  familiar  personal  concerns,  to  which  the  sensibility  of  individu- 
aU  is  awake.  The  distribution  of  private  justice,  in  a  great  measure, 
belonging  to  them,  they  must  always  appear  to  the  sense  of  the  people, 
as  the  immediate  guardians  of  their  rights.  They  will  of  course  have 
the  strongest  hold  on  their  attachment,  rc3]icct,  and  obedience." ' 
To  which  it  may  be  added,  that  the  state  governments  must  naturally 
open  an  easier  field  for  the  operation  of  domestic  ambition,  of  local 
interests,  of  personal  popularity,  and  of  flattering  influence  to  those, 
who  have  no  eager  desire  for  a  wide  spread  fame,  or  n^cquirements 
to  justify  it.  J* 

§  290.  On  tho  other  hand,  if  the  votaries  of  the  national  govem- 


3  Amer-  MuBeum,  G2,  GG,  79,  157,  5!i9,  5G0;  4  Elliot's  Dcbntes.  Three  members  of  the 
conventioii,  Mr.  Geiryof  Masstttlmsett'i.nn'l  Mr.  Mi«on  and  Mr.  Randolph  of  Viigioi*, 
declined  signining  the  conntilution  ;  3  Amer.  Hiueum,  68.  See  also  Mr.  Jay'a  Letter  in 
I797i  3  Amer.  Mnsuom,  554  to  565. 

•  5  Mnrshall's  Life  of  WasbingtOD,  128. 

•  2  Pitk.  Hist.  2fi5  to  2S3. 

^  Gen.  HamilKiD's  Speech  io  1TS6;  1  Amer  Hoteaia,  445, 447.    See  aito  The  Fed- 
enUst,:No.  17,31,45,  4G. 
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ment  arc  fewer  in  number,  they  are  likely  to  enlirt  in  its  &Tor  inen  of 
ardent  ambition,  comprehensive  views,  and  powerful  genius.  A  love 
of  the  union  ;  a  sense  of  its  importance,  nay,  of  its  necessitj,  to 
secure  permanence  and  safety  to  our  political  liberty ;  a  conscionsnesSi 
that  the  powers  of  the  national  constitution  are  cminentlj  calculated 
to  preserve  peace  at  home,  and  dignity  abroad,  and  to  ^ve  yalue  to 
property,  and  system  and  harmony  to  the  great  interests  of  agriout 
ture,  commerce,  and  manufactures ;  a  consciousness,  too,  that  the 
restraints,  which  it  imposes  upon  the  states,  are  the  only  efficient 
means  to  preserve  public  and  private  justice,  and  to  ensure  tranquillity 
amidst  the  conflicting  mterests  and  rivalries  of  the  states ;  —  these 
will,  doubtless,  combine  many  sober  and  reflecting  minds  in  its  sapporL 
If  to  this  number  we  add  those,  whom  the  larger  rewards  of  fame,  or 
emolument,  or  influence,  connected  with  a  wider  sphere  of  action,  may 
allure  to  the  national  councils,  there  is  much  reason  to  presume,  that 
the  union  will  not  be  without  resolute  friends. 

§  291 .  This  view  of  the  subject,  on  either  side,  (for  it  is  the  desire 
of  the  commentator  to  abstain,  as  much  as  possible,  from  mere  private 
political  speculation,)  is  not  without  its  consolations.     If  there  were 
but  one  consolidated  national  government,  to  which  the  people  might 
look  up  for  protection  and  support,  they  might  in  time  relax  in  that 
vigilance  and  jealousy,  which  seem  so  necessary  to  the  wholesome 
growth  of  republican  institutions.     If,  on  the  other  hand,  the  state 
governments  could  engross  all  the  affections  of  the  people,  to  the 
exchision  of  the  national  government,  by  their  familiar  and  domestic 
regulations,  there  would  be  danger,  that  the  union,  constintly  weak- 
ened by  the  distance  and  discouragements  of  its  functionaries,  might 
at  last  become,  as  it  was  under  the  confederation,  a  mere  show,  if  not 
a  moekerv  of  sovereifmtv.     So,  tliat  tliis  very  division  of  empire  may 
in  the  end,  by  tlie  bles^sing  of  Providence,  be  the  means  of  perpetua- 
ting our  rights  and  liberties,  by  keeping  alive  in  every  state  at  once  a 
sincere  love  of  its  own  government,  and  a  love  of  the  union,  and  by 
cherishing  in  diftcrent  minds  a  jealousy  of  each,  which  shall  check,  as 
well  as  enlighten,  public  ophiion. 

§  202.  The  objections  raised  against  the  adoption  of  the  constitu- 
tion were  of  very  different  natures,  and,  in  some  instances  of  entirely 
opposite  character.  Tliey  will  be  found  embodied  in  various  public 
documents,  in  the  printed  opinions  of  distinguished  men,  in  the  debates 
of  the  respective  state  conventions,  and  in  a  still  more  authentic  shape 
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in  the  nnmerons  amendments  proposed  by  these  conventioiis,  and 
accompanying  their  acts  of  ratification.  It  is  not  easy  to  reduce  them 
all  into  general  heads  ;  but  the  most  material  will  here  be  enumerated, 
not  only  to  admonish  us  of  the  difficulties  of  the  task  of  framing  a 
general  government ;  but  to  prepare  uB  the  better  to  understand,  and 
espoDod  the  constitution  itself.  ^ 

§  293.  Some  of  the  objectjons  were  to  the  supposed  defects  and 
omiasions  in  the  instrument ;  others  were  to  the  nature  aud  extent  ci 
tiie  powers  conferred  by  it ;  and  others  again  to  the  fundamental  plan 
or  scheme  of  its  organization. 

(1.)  It  was  objected  in  the  first  place,  that  the  scheme  of  govem- 
meot  was  radically  wrong,  because  it  was  not  a  confederation  of  die 
sjjates;  but  a  government  oyer  individualB.^  It  was  said,  that  the 
federaTfbrm,  which  regards  the  umon,  aa  a  confederation  of  sovereign 
states,  ought  to  have  been  preserved  ;  instead  of  which  the  convention 
had  framed  a  national  government,  which  regards  the  union,  as  a  con- 
solidation of  states,^  This  objectjou  was  far  from  being  universal ;  for 
many  admitted,  that  there  ought  to  be  a  government  over  individuals 
to  a  certcun  e:itcnt,  but  by  no  means  to  the  extent  proposed.  It  is 
obvious,  that  this  objection,  pushed  to  its  full  extent,  went  to  the  old 
question  of  the  confederation  ;  and  was  but  a  re-argument  of  the 
point,  whether  there  should  exist  a  national  government  adequate  to 
the  protection  and  support  of  the  union.  In  its  mitigated  form  it  was 
a  mere  quesljon,  as  to  the  extent  of  powers  to  be  confided  to  the 
general  government,  and  was  to  be  classed  accordingly.  It  was  urged, 
however,  with  no  inconsiderable  force  and  emphasis  ;  and  its  support- 
ers predicted  with  confidence,  that  a  government  so  organized  would 
soon  become  corrupt  and  tyrannical,  "  and  absorb  the  legislative,  exec- 
utive, and  judicial  powers  of  the  several  states,  and  produce  from  their 
rains  one  consolidated  government,  which,  from  the  nature  of  things, 
would  be  an  iron-handed  despotism."  ^  Uniform  experience,  (it  was 
s^d)  had  demonstrated,^  "  that  a  very  extensive  territory  cannot  be 
goTemed  on  the  principles  of  freedom  otherwise,  than  by  a  confede^ 


■  Tbe  Federalist,  No.  38, 59  ;  a  Amer.  Mmeam,  422 ;  Id.  513,  546. 

*  The  Federalist,  No.  39  ;  Id.  No.  38;  2  Pitk.  Hiat.  270,  272. 

*  Address  of  the  Minoritf  of  Ponii.  CouTeotion,  2  Amcr.  Moseuin,  642, 543.    Sm 

■laoaPidi.  nisi.  272,273. 

*  2  Amer.  Mubcuiu,  M2. 
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ocj  of  repoblics,  poeKsnng  all  the  powers  of  intenul  goTenunent^biit 
united  in  the  management  of  tlieir  general  and  foreign  eonoemi."  ^ 
Indeed,  anj  Bchcme  of  a  general  govenmieDt,  bowerer  goarded,  w^ 
peared  to  some  minds  (which  powesaed  the  pabUc  confidence)  n 
enlirolj  impracticable,  by  reason  of  the  exteunre  tenitory  of  the 
United  States,  that  the;  did  not  hesitate  to  declare  their  oiaiuaa,  tiat 
it  would  be  destructive  of  the  civil  liberty  of  the  ciliiens.'  And 
others  of  equal  eminence  foretold,  that  it  would  commence  in  t,  modar 
ate  aristocracy,  and  end  either  in  a  monarchy,  or  a  corrupt,  opprenin 
aristocracy.^  It  was  not  denied,  that,  in  fbrm,  the  eonatitatioD  m 
strictly  republican  ;  for  all  its  powers  were  derived  directly  or  indi- 
rectiy  from  the  people,  and  were  administered  by  fundaonuiea,  boUt 
ing  their  offices  during  pleasure,  or  for  a  linuted  period,  or  dniiif 
good  behavior ;  and  in  these  respectB  it  bore  an  exact  rnnilj^^^ft  tg 
tiic  state  goremmcnta,  whose  republican  charsoter  had  nerer  been 
doubted.* 

fj  294.  But  the  friends  of  the  constitution  met  the  objection  by 
asaertinf;  the  indispensable  necessity  of  a  form  of  government,  like  that 
proposed,  and  demonstrating  the  utter  imbecility  of  a  mere  confedera- 
tion, without  powers  acting  directly  upon  individuals.  They  connd- 
cred,  that  the  constitution  was  partly  federal,  tuid  partly  national  in 
its  character,  and  distribution  of  powers.  In  ite  origin  and  establish- 
ment it  was  federal.^  In  some  of  its  relations  it  was  federal  ;  in 
others,  national.  In  the  senate  it  was  federal ;  in  the  house  of 
repr(.'8cntativc3  it  was  national ;  in  the  executive  it  vras  of  a  com- 
pound character :  in  the  operation  of  its  powers  it  was  national ; 
in  the  extent  of  its  powers,  federal.  It  acted  on  indindnala, 
and  not  on  states  merely.  But  its  powers  were  limited,  and  left  a 
large  mass  of  sovereignty  in  the  states.  In  making  amendments,  it 
was  also  of  a  compound  character,  re(juiring  the  concurrence  of  more 
than  a  majority,  and  less  than  the  whole  of  the  states.  So,  that  on 
the  whole  their  conclusion  was,  that  "  the  constitution  is,  in  strictness, 
neither  a  national  nor  a  federal  constitution,  but  a  composition  of  both. 


1  Sec  ilso  2  Amcr.  Miisuum,  ■122,  42,'i,  424. 

I  Tate*  nni!  LaiiBin|-'d  Letter,  3  Amcr.  Museum,  1S6,  157;  Mr.  Jsy'i  Letter,  ITS* 
^■er.  Mn«ciim,  r>'i4,  ."iGS.  Tlic  same  ohjcetiOD  is  repeatedly  taken  notice  of  ia  dt 
^nBlt,  n.t  unc  thpn  bei:innmg  to  lie  prevalent.    The  Federalist,  No.  1, 1, 9, 18,  U,  29 

iltr.  Mr.  Ocorina  Miison'a  Letter,  2  Amur.  Mueeum,  534,  MS. 

*  Tlw  FedcnOut,  So.  39.  '  The  Federalist,  No  30. 
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In  its  fonndation  it  is  federal,  not  national ;  in  the  sources,  from  v\ach 
die  ordinary  powers  of  the  government  are  drawn,  it  is  partly  feder^ 

«id  partly  national  ;  in  the  operation  of  these  powers  it  is  national, 
not  federal ;  in  the  extent  of  them  again  it  is  federal,  not  national ; 
and,  finally,  in  the  authoritative  mode  of  introducing  amendments  it  is 
□either  wholly  federal,  nor  wholly  national.' 

§  295.  Time  has  in  this,  as  in  many  other  respects,  assuaged  the 
fears,  and  disproved  the  prophesies  of  the  opponents  of  the  conslita- 
tion.  It  has  g^ned  friends  in  its  progress.  The  states  sBll  flourish 
under  it  with  a  salutary  and  invigorating  energy ;  and  its  power  of 
direct  action  upon  tho  people  has  hitherto  proved  a  common  blessing, 
giring  dignity  and  spirit  to  the  government,  adequate  to  the  exigencies 
of  war,  and  preserving  us  from  domestic  dissensions,  and  unreasonable 
borlhena  in  times  of  peace. 
V  §  296.  (2.)  If  the  original  structure  of  the  government  was,  aa  has 
been  shown,  a  fertile  source  of  opposition,  another  objection  of  a  more 
wide  and  imposing  nature  was  drawn  from  the  nature  and  extent  of  its 
powers.  This,  indeed,  like  the  former,  gave  rise  to  most  animated  dis- 
cussions, in  which  reason  was  employed  to  demonstrate  the  mischiefe 
of  the  system,  and  imagination  to  portray  them  in  all  the  exaggera- 
tions, which  fear  and  prophesy  could  invent.  Looking  back,  indeed, 
to  that  period  with  the  calmness,  with  which  we  naturally  review  events 
Utd  occ\irrences,  which  are  now  felt  only  as  matters  of  history,  one  is 
snrprised  at  the  futility  of  some  of  the  objections,  the  absurdity  of 
others,  and  the  overwrought  coloring  of  almost  all,  which  were  urged 
on  this  head  against  the  constitution.  That  some  of  them  had  a  just 
foundation,  need  not  be  denied  or  concealed ;  for  the  system  was 
homan,  and  the  result  of  compromise  and  conciliation,  in  which  some- 
tiling  of  the  correctness  of  theory  was  yielded  to  the  interests  of  pre- 
judices of  particular  states,  and  something  of  inequality  of  benefit 
borne  for  the  common  good. 

fj  297.  The  objections  from  different  quarters  were  not  only  of  dif- 
ferent degrees  and  magnitude,  but  often  of  totally  opposite  natures. 


■  Tho  Feileralial,  No.  m.  See  also  1  Tacket"!  Black.  App.  H5,  146.  The  whole 
retuoniDg  contained  in  Iho  .39Ih  nnmbor  of  the  Federalist  (of  which  the  above  ia  merel; 
a,  nmniary)  deserves  a  tliorongh  examinjUion  byeveiy  Matc^mnn.'  Bee  also  on  the 
nme  rahject,  Dane'H  App.  ^  14,  p,  25,  &-.;  f  3 J,  p.  44,  &c. ;  I  Tucker's  Btock.  Cornm- 
App.  146,  &c. ;  The  Federalist,  No.  9 ;  3  DaU-  B.  473. 
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With  some  persons  the  mass  of  the  powers  was  a  formidable  objec- 
tion ;  with  others,  the  distribution  of  those  powers.  With  some  the 
equality  of  vote»  in  the  senate  was  exceptionable ;  with  others  the  ine- 
quality of  representation  in  the  house.  With  some  the  power  of  reg- 
ulating the  times  and  places  of  elections  was  fatal ;  with  others  fhe 
power  of  regulating  commerce  by  a  bare  majority.  With  some  fhe 
power  of  direct  taxation  was  an  intolerable  grievance  ;  with  others  the 
power  of  indirect  taxation  by  duties  on  imports.  With  some  the 
restraint  of  the  state  legislatures  from  laying  duties  upon  exports  and 
passing  ex  post  facto  laws  was  incorrect ;  with  others  the  lodging  of 
the  executive,  power  in  a  single  magistrate.^  With  some  the  term  of 
office  of  the  senators  and  representatives  was  too  long ;  with  others 
the  term  of  office  of  the  president  was  obnoxious  to  a  like  censure,  as 
well  as  his  reeligibility.^  With  some  the  intermixture  of  the  loca- 
tive, executive,  and  judicial  functions  in  the  senate  was  a  mischieTOus 
departure  from  all  ideas  of  regular  government ;  with  others  the  non- 
participation  of  the  house  of  representatives  in  the  same  functions  was 
the  alarming  evil.  With  some  the  powers  of  the  president  were 
alarming  and  dangerous  to  liberty  ;  with  others  the  participation  of  the 
senate  in  some  of  those  powers.  With  some  the  powers  of  the  judi- 
ciary were  far  too  extensive  ;  with  others  the  power  to  make  treaties 
even  with  the  consent  of  two  thirds  of  the  senate.  With  some  tilie 
power  to  keep  up  a  standing  army  was  a  sure  introduction  to  despo- 
tism ;  with  others  the  power  over  the  militia.^  With  some  the  para- 
mount authority  of  the  constitution,  treaties,  and  laws  of  the  United 
States  was  a  dangerous  feature  ;  with  others  the  small  number  cotppos- 
ing  the  senate  and  the  house  of  representatives  was  an  alarming  and 
corrupting  evil.* 

§  298.  In  the  glowing  language  of  those  times  the  people  were  told, 
I /**  that  the  new  government  will  not  be  a  confederacy  of  states,  as  it 
1 1  ought,  but  one  consolidated  government,  founded  upon  the  destructioiL 
II  of  the  several  governments  of  the  states.     The  powers  of  congress^ 


>  2  Amcr.  Museum,  534,  536,  540 ;  Id.  427,  435  ;  Id.  547,  555. 

•  3  Amer.  Museum,  62 ;  2  Pitk.  Hist.  2^3,  284  j  The  Federalist,  No.  71,  72, 
s  Sec  2  Amer.  Museum,  422,  &c.;  Id.  435  ;  Id.  534;  Id.  540,  &c  543,  &€.;  Id.  5 

3  Amer.  Museum,  62 ;  Id.  157 ;  Id.  419,  420,  &c. 

*  Many  of  the  objections  are  summed  up  in  the  Federalist,  No.  38,  with  great 
and  ability. 
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under  the  new  constituldon,  are  complete  and  unlimited  over  the  purse 
ioA  the  sword,  and  are  perfectly  independent  of  and  aapreme  over  the 
state  governments,  whose  intervention  in  these  great  points  is  entirely 
destroyed.  By  virtue  of  their  power  of  taxation,  congre8S  may  com- 
mand the  whole,  or  any  part  of  the  properties  of  the  people.  They  | 
may  impose  what  imposts  upon  commerce,  tiiey  may  impose  what  land  | 
taxes,  and  taxes,  excises,  and  duties  on  all  instruments,  and  duties  on 
every  fine  article,  that  they  may  judge  proper."  "  Congress  may 
monopolize  every  source  of  revenue,  and  thus  indirectly  demolish  tbe 
state  govemments ;  for  without  funds  they  could  not  exist."  "  As 
congress  have  the  control  over  the  time  of  tiie  appointment  of  the 
president,  of  the  senators,  and  of  the  representatives  of  the  United 
States,  they  may  prolong  their  existence  in  office  for  life  by  postponing 
Uie  time  of  their  election  and  appointment  &om  period  to  period, 
under  various  pretences."  "  When  the  spirit  of  the  people  shall  be 
gradually  broken ;  when  the  general  government  shall  be  firmly  estab- 
Hahed ;  and  when  a  numerous  standing  army  shall  render  opposition 
vain,  the  congress  may  complete  the  system  of  despotism  in  renounc- 
ing all  dependence  on  the  people,  by  continuing  themselves  and  their 
children  in  the  government,"  ,\| 

^  299.  A  full  examination  of  the  nature  and  extent  of  the  objections 
to  the  several  powers  given  to  the  general  government  will  more  pro- 
perly find  a  pla^e,  when  those  powers  come  successively  under  review 
in  our  commentary  on  the  different  parts  of  the  constitution  itself. 
The  outline  here  furnished  may  serve  to  show  what  those  were,  which 
were  presented  against  them,  as  an  aggregate  or  mass.  It  is  not  a 
Httle  remarkable,  that  some  of  the  most  formidable  applied  with  equal 
force  to  the  articles  of  confederation,  with  this  difference  only,  that 
though  unlimited  in  their  terms,  they  were  in  some  Instances  checked 
by  the  want  of  power  to  carry  them  into  effect,  otherwise  than  by 
requisitions  on  the  states.  Thus  presenting,  as  has  been  justly 
observed,  the  extraordinary  phenomenon  of  declaring  certain  powers 
in  the  federal  government  absoiutelv  necessary,  and  at  the  same  time 
rendering  them  absolutely  nugatory.^ 

§  300.  (3.)  Another  class  of  objections  urged  agiunst  the  constito- 


'  Addresi  of  the  minority  in  ihe  PenTisflTaiiiaConTention,3  Amor.  Moaem,  536,543, 
U4,  519.    See  also  Ihe  oiidresa  of  Virginia,  a  Filk.  Uiatoi7, 334.  i 

'  The  Federalist,  No-  38. 
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tion  was  founded  upon  ita  deficieflfijpg  Knt[  ^piiaQiftTiH.  It  cannot  be 
denied,  that  some  of  the  objections  on  this  head  were  well  taken,  and 
that  there  was  a  fitness  in  incorporating  some  proviaon  on  the  subjeet 
into  the  fundamental  articles  of  a  free  government.  There  were  otit 
ers  again,  which  might  fairly  enough  be  left  to  the  legislative  discretion 
and  to  the  natural  influences  of  the  popular  voice  in  a  republican  form 
of  government.  There  were  others  again  so  doubtful,  both  in  prind- 
ple  and  policy,  tliat  they  might  properly  be  excluded  from  any  system 
aiming  at  permanence  in  its  securities  as  well  as  its  foundations. 

§  SOI.  Among  the  defects  which  were  enumerated,  none  attracted 
more  attention,  or  were  urged  with  more  zeal,  than  t^ie  want  of  ^  fe 
tiQct  bill  of  jjights,  which  should  recognize  the  fundamental  priucipkB 
of  a  free  republican  government,  and  the  right  of  the  people  to  the 
eujovmcnt  of  life,  liberty,  property,  and  the  pursuit  of  happness.  It 
was  contended,  that  it  was  indispensable,  that  express  provision  ahoold 
be  made  for  the  trial  by  jury  in  civil  cases,  and  in  criminal  cases  apott 
a  presentment  by  a  grand  jury  only ;  and  that  all  criminal  trials  should 
be  public,  and  the  party  be  confronted  with  the  witnesses  against  him ; 
that  freedom  of  speech  and  freedom  of  the  press  should  be  secured ; 
that  there  should  be  no  national  religion,  and  the  rights  of  conscience 
should  be  inviolable  ;  that  excessive  bail  should  not  be  required,  nor 
cruel  and  unusual  punishments  inflicted  ;  that  the  people  should  have 
a  right  to  bear  arms ;  that  persons  conscientiously  scrupulous  should  not 
be  compelled  to  bear  arms ;  that  every  person  should  be  entitled  of 
right  to  petition  for  the  redress  of  grievances ;  that  search  warrants 
should  not  be  granted  without  oath,  nor  general  warrants  at  all ;  that 
soldiers  should  not  be  enlisted  except  for  a  short,  limited  term  ;  and 
not  be  quartered  in  time  of  peace  upon  private  houses  without  the  con- 
sent of  the  owners  ;  that  mutiny  bills  should  continue  in  force  for  two 
years  only  ;  that  causes  once  tried  by  a  jury  should  not  be  re-examin- 
able  upon  appeal,  otherwise  than  according  to  the  course  of  the  com- 
mon law  ;  and  that  the  powers  not  expressly  delegated  to  the  general 
government  should  be  declared  to  be  reserved  to  the  states.  In  all 
these  particulars  the  constitution  was  obviously  defective  ;  and  yet  (it 
was  contended)  they  were  vital  to  the  public  security.^ 


1  2  Amcr.  Musenm,  422  to  430;  Id.  435,  &c.  j  Id.  534,  &c.  536,  540,  &c,  553,  &c.  557; 
3  Amor.  Museum,  62 ;  Id.  157 ;  Id.  419,  420,  &c. ;  Tho  Federalist,  No.  38. 
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§  302.  Besides  these,  there  were  other  defects  reUed  on,  such  as 
Qie  want  of  a  suitable  provision  for  a  rotation  in  office,  to  prevept  per- 
aons  enjoying  it  for  life ;  the  want  of  ao  executive  CQuncil  for  the 
preffldent ;  the  want  of  a  prSviiion  limiting  the  dnration  of  standing 
aritiltATT'  lliu  vital  of  a  clause  securing  to  the  people  the  enjojment  of 
the  common  law  ; '  the  want  of  ap(^^lrit.J^  for  proper  electjona  of  public 
officers  ;  the  want  of  a  prohibition  of  members  of  congress  holding  any 
public  offices,  and  of  judges  holding  any  other  offices ;  and  finally  the 
want  of  drawing  a  clear  and  direct  line  between  the  powers  to  bej 
exercised  by  congress  and  by  the  states.' 

§  303.  Many  of  these  objections  found  their  way  into  the  amend- 
ments, which,  simultaneously  with  the  ratification,  were  adopted  in 
many  of  the  state  conventions.  With  the  view  of  carrying  into  effect 
popular  will,  and  also  of  disarming  the  opponents  of  the  constitution 
of  all  reasonable  grounds  of  complaint,  congress,  at  its  very  first  aea- 
non,  took  into  consideration  the  amendments  so  proposed  ;  and  by  a 
succession  of  supplementary  articles  provided,  in  substance,  a  bill  of 
rights,  and  secured  by  constitutional  declarations  most  of  the  other 
important  objects  thus  suggested.  These  articles  (in  all,  twelve) 
were  submitted  by  congress  to  the  states  for  their  ratification ;  and 
ten  of  them  were  finally  ratified  by  the  requisite  number  of  states ; 
and  thus  became  incorporated  into  the  constitution.^  It  is  a  curious 
&Gt,  however,  that  although  the  necessity  of  these  amendments  had 
been  urged  by  the  enemies  of  the  constitution,  and  denied  by  its 
friends,  they  encountered  scarcely  any  other  opposition  in  the  stato 
ie^latures,  than  what  was  given  by  the  very  party,  which  had  raised 
&e  objections.'  The  friends  of  the  constitution  generally  supported 
them  upon  the  ground  of  a  large  public  policy,  to  quiet  jealousies,  and 
to  disarm  resentments. 

§  304,  It  is  perhaps  due  to  the  latter  to  state,  that  they  believed, 
that  some  of  the  objections  to  the  constitution  existed  only  in  imagina- 
tion, and  that  others  derived  their  sole  support  from  an  erroneous  coa- 
sbnctJon  of  that  instrument.^    In  respect  to  a  bill  of  ri^ts,  it  was 


1  Mr.  Hwon,  3  Amrr.  Museum,  534.  '         '  *. 

>  S  Amer.  MuMDiD,  4S6, 4SS;  Id. 534,  537}  Id.  5S7,  M9;  3  AmcT.  Mmenm, 
419,  430,  &r. ;  3  Pitk.  Hist.  36T,  218,  360,  SSS,  383,  384. 
'  3  Pitk.  Hist  333,  334. 
*  S  Muiti  Lib  of  Wuh.  309,  3tO.  *  5  Mairii.  Lift  ot 


204  coiraiiTDTioir  oi  the  ukihd  auiBS.       [bookiil 

stated,  tliat  several  of  the  state  comlitatioiis  contuoed  none  b  fivm ; 
and  yet  were  not  on  that  account  tiiouf^t  objectionable.  That  it  waa 
not  true,  that  the  constitution  of  the  United  States  did  not,  in  &.e  traa 
sense  of  the  terms,  cont^  a  bill  of  rights.  It  was  emphatioallf 
found  in  those  clauses,  which  respected  political  rights,  the  -goMnatj 
of  republican  forms  of  government,  the  trial  of  crimea  bj  ja>7,  the 
definition  of  treason,  Uie  prohibition  against  bills  of  attainder  and  « 
post  facto  laws  and  titles  of  nobility,  the  trial  hj  impeachment,  and 
the  privilege  of  the  writ  of  htUieas  corpui.  That  a  general  Inll  of 
rights  would  be  improper  in  a  constitution  of  limited  powers,  lika 
that  of  the  United  States  ;  and  might  even  be  dangeroos,  as  by  con- 
taining exceptions  from  powers  not  granted  it  might  ^ve  rise  to  impli- 
catioiis  of  constructive  power.  That  in  a  government,  like  onu, 
founded  by  the  people,  and  managed  by  tiie  people,  and  especially  m 
one  of  limited  authority,  there  was  no  necessity  of  any  bill  of  rights ; 
for  all  powers  not  granted  were  reserved ;  and  even  those  granted 
mi^lit  at  will  be  resumed,  or  altered  by  the  people.  That  a  bill  (/ 
rights  might  be  fit  in  a  monarchy,  where  there  were  struggles  between 
the  crown  and  the  jwople  about  prerogatives  and  privileges.  But, 
here,  the  government  is  the  government  of  the  people  ;  all  its  officers 
are  their  officers  ;  and  they  can  exercise  no  rights  or  powers,  but  such 
as  the  people  commit  to  them.  In  such  a  case  the  silence  of  the  con- 
stitution argues  nothing.  The  trial  by  jury,  the  freedom  of  the  press, 
and  the  liberty  of  conscience  are  nut  taken  away,  because  they  are  not 
secured.  They  remain  with  the  people  among  the  mass  of  ungranted 
powers,  or  find  an  appropriate  place  in  the  laws  and  institutions  of 
each  particular  statc.^ 

§  30o.  Notwitltstanding  the  force  of  these  suggestions,  candor 
will  compel  us  to  admit,  that  as  certain  fundamental  rights  wei« 
secured  by  the  constitution,  tiiere  seemed  to  bo  an  equal  propriety  in. 
securing  in  like  manner  others  of  eigual  value  and  importance.  The 
trial  by  jury  in  criminal  coses  waa  secured  ;  but  this  clause  admitted 
of  more  clear  definition,  and  of  auxiliary  provisions.  The  trial  by 
jury  in  civil  cases  at  common  law  waa  as  dear  to  the  people,  and 
afforded  at  least  an  equal  protection  to  persons  and  property.     The 


■  The  Federalist,  No.  84  ;  Ur.Jaf's  Address ;  3  Amer.  Hawnm,»4,659  jS  A 
HusGnm,  433, 425. 
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same  remark  ma;  be  made  of  aereral  other  provisions  included  in  Uie 
amendments.  But  tliese  will  more  properly  fall  under  conaderation 
in  onr  commentaiy  upon  that  portdon  of  the  constitution.  The  prompt- 
itude, zeal,  and  liberality,  with  wtuch  the  Mends  of  the  constitution 
supported  these  amendments,  evince  the  good  faith  and  sincerity  of 
their  opinions,  and  increase  our  rercrence  for  their  labors,  as  well  as 
our  sense  of  their  wisdom  and  patriotism.  ^  u 


^  ' 
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NATURE  OF  THE   CONSTITUTION  —  WnETHER  A  COMPACT. 


§  oOr».  riAViNii  thus  sketched  out  a  general  lustory  of  the  orig^ 
and  ad<.)]jtion  of  tlie  constitution  of  the  United  States,  and  a  summary 
of  th(.*  [irineipa]  objections  and  difficulties,  which  it  had  to  encounter, 
wo  ajiproach  the  jioint  at  which  it  may  be  proper  to  enter  upon  the 
consiileration  of  the  actual  structure,  organization,  and  powers,  which 
bcloHL^  to  it.  Our  main  object  will  henceforth  be  to  unfold  in  detail 
all  its  principal  provisions,  with  such  commentaries,  as  may  explain 
their  import  and  effect,  and  with  such  illustrations,  historical  and  oth- 
orwirfc,  as  will  enal.-lc  the  reader  fully  to  understand  the  objections, 
which  have  been  urge<l  against  each  of  them  respectively  ;  the  amend- 
mcnt^',  which  have  been  ]»ro]iosed  to  them  ;  and  the  arguments,  which 
have  sustained  them  in  their  present  form. 

§  307.  ];ef<)re  doing  thi.-',  however,  it  seems  necessary,  in  the  first 
place  to  bestow  some  attention  upon  several  points,  which  have  at- 
tracted a  good  deal  of  discussion,  and  which  are  preliminary  in  their 
own  nature  ;  and  in  the  next  place  to  consider,  what  are  the  true 
rulo:^  of  interpretation  l»elonging  to  the  instrument. 

§  -lO^.  In  the  first  i»lacc,  what  is  the  true  nature  and  import  of  the 
■instrnment  ?  Is  it  a  treaty,  a  convention^  a  le(ifflp,  a  contract,  or  a  tr 
CDJttf^ct  ?  Who  are  the  parties  to  it  ?  I>y  whom  was  it  made  ?  By 
whom  was  it  ratified  ?  AVliat  are  its  oljligations  ?  By  whom,  and  in 
whitt  manner  may  it  be  dissolved?  AVho  jut*  tn  rlpi^jdft  i^pnn  thi^  gup. 
prx^gd  infVrwt^on^  and  Violations  of  it^?  These  are  questions  o{{en 
asked,  and  often  discussed,  not  merely  for  the  purpose  of  theoretical 
speculation  :  but  as  matters  of  practical  importance,  and  of  earnest 
and  even  of  vehement  debate.  The  answers  given  to  them  by  states- 
men and  jurists  are  often  contradictory,  and  irreconcilable  with  each 
other ;  and  the  consequences,  'loducod  from  the  views  taken  of  some 
of  them,  gn  very  deep  into  the  foumlations  of  the  government  itself, 
and  expose  it,  if  not  to  utter  destruction,  at  least  to  evils,  which 
threaten  its  existence,  and  disturb  the  just  operation  of  its  powers. 
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§  300.  It  will  be  our  object  to  present,  iu  a  comlenseil  form,  some 
of  the  pnncijial  expositions,  wliicli  have  been  insisted  on  at  di&breDt 
times,  03  to  the  nature  and  obligations  of  the  constitution,  and  to  oH«r 
some  of  the  principal  objections,  which  have  been  suggested  ajjpunst 
dose  expositions.  To  attempt  a  minute  enumeration  irould  Indeed 
be  an  impracticable  task ;  and  considering  the  delicate  nature  of  otiicrs, 
vhicU  are  still  the  subject  of  heated  controversy,  where  the  oahes 
are  scaieely  yet  cold,  which  cover  tlie  concealed  fires  of  former  politi- 
cal excitements,  it  is  sufficiently  dilHcult  to  detach  some  of  the  more 
imptirtnnt  from  the  mass  of  accidental  matter,  in  which  they  arc  in- 
volved. 

§  310.  It  has  been  asserted  by  a  learned  commentator,'  that  the 
constitution  of  the  United  States  is  an  original,  written,  federal,  and 
social  compact,  freely,  voluntall^T-antrflolcmnly  entered  into  by  the 
seveml  STTTcs,  and  ratilicJ  oy  tlic  people  thereof  respectively  ;  wheveliy 
the  several  tjtatcs,  and  the  people  thereof,  respectively  liave  bound 
themselves  to  each  other,  and  to  the  fedei-al  government  of  the  Uttitcd 
States,  and  by  which  the  federal  govenmicnt  is  bound  to  the  several 
states  and  to  every  citizen  of  the  United  Irtates.  5"he  author  jii-occeds 
to  cxponrnl  every  part  of  tliis  dcfinitiim  at  largo.  It  is  fsays  he)  a 
compact,  by  which  it  is  distinguished  frtim  a  charter  or  grant,  which 
b  cither  the  act  of  a  superior  to  an  infcriiir,  or  Is  founded  upon  S'juio 
consideration  moving  from  one  of  the  jiarties  to  the  other,  and  operates 
as  an  excliangc  or  sale.'''  ])ut  hein:  the  contracting  pai'tics,  whetiici' 
considered  as  state:^  in  their  jKilitieal  capacity  and  ehni-acter,  or  as  in- 
dividuals, arc  all  eijual ;  nor  is  tlierc  any  thing  giiinied  from  one  to 
another ;  but  each  stipulates  to  i>art  with,  and  receive  the  same  thing 
precisely  witbout  any  dislinctiou  or  difference  bot-.veen  any  of  the  ^* 
parties.  ^J^ 

§  311.  It  is  a  federal  compact.^    Several  sovoreigu  and  iadepend-  V-'"'^ 

<i 

■  I  Tucker'i  Block.  Comm.  App.  note  D,  p.  140  ct  svq. 

»  I  Tinker's  Blai-k-  Coinni.  App.  note  D,  p.  HI . 

'  Mr.  Jcfiemon  j^Htrtii,  that  the  cunGtitiitionof  ihe  UnitiHl  States  is  a  contpact  Fietu-ccn 
the  statoi.  "  TIiitv  enlereil  iniu  ■*  comjnu't,''  suyg  bv,  (in  a  paper  •IcsiKne<l  to  lie  lulnpud 
bj  the  li^iiiliitnrc  of  ^1r^ini^.  m  a  fwlenin  prorccl,)  "whicliiscnllvtl  ilie  ConstitntioD  of 
the  United  ^lulu!>  of  Amcrlnt,  ]>y  niiKh  lliey  i^rced  to  Diiili;  in  h  riniile  i;<i\crnmL'nt.  its 
to  tbeir  rulntioiu  with  each,  mid  witli  fureitja  nfttious,  nnd  a*  to  rurtiun  otiier  nrtirlc- 
porticulurlv'  ^pccilicii."  '  ll  n-ould.  I  imuginc.  lie  i-cry  dillit-ult  li>  point  out  when,  imd  in 
'  1  IttttmK't  Vonap.  UH. 
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eiit  state>i  may  unite  themselves  together  by  a  perpetual  confedera- 
tion, ^Yith•>ut  each  ceasing  to  be  a  perfect  state.  They  \rill  together 
form  a  federal  republic.  The  deliberations  in  common  will  offer  no 
violence  to  each  member,  though  they  may  in  certain  respects  put 
some  cnii-traiut  on  the  exercise  of  it  in  virtue  of  voluntary  engage- 
ments. Tlie  extent,  modifications,  and  objects  of  the  federal  authority 
arc  mere  ^natters  of  discretion.^  So  long  as  the  separate  organization 
of  tlie  uieinbL'i's  remains  ;  and,  from  the  nature  of  the  compact,  must 
continue  to  exist  both  for  local  and  domestic,  and  for  federal  purposes, 
tlie  uni'Ot  is  in  fact,  as  Avell  as  in  theory,  an  association  of  states,  or  a 
confedcraev. 

§  'Ml.  It  is  also,  to  a  certain  extent,  a  social  compact.  In  the  act 
of  association,  in  virtue  of  which  a  multitude  of  men  form  together  a 
state  nr  nation,  each  individual  is  supposed  to  have  entered  into  en- 
gagements with  all,  to  procure  the  common  welfare  ;  and  all  are  sup- 
posed to  liMve  entered  into  engagements  with  each  other,  to  facilitate 
the  nie;hi>  <»{*  .sii])j>]yini^  tlic  necessities  of  each  individual,  and  to  pro- 
tect and  dil'i'n*!  him.-  And  this  is  what  is  ordinaiily  meant  by  the 
original  evutnict  of  society.  Hut  a  contract  of  this  nature  actually 
existed  in  a  visible  loiin  between  tlie  citizens  of  each  state  in  their  sev- 
eral coustinuions.  It  might  tlierefbre,  be  deemed  somewhat  extraor- 
dinary, tliat  in  tlie  establishment  of  a  federal  republic,  it  should  have 
been  thoii.iiht  necessary  to  extend  its  operation  to  the  persons  of  indi- 
viduals, as  well  as  to  ihe  states  composhig  the  confederacy. 

§  o1^'.  It  may  be  proper  to  illustrate  the  distinction  between  federal 
compaeis  i\iv\  nil  illations,  and  siieh  as  arc  social,  by  one  or  two  ex- 
amples."' A  federal  compact,  alliance,  or  treaty,  is  an  act  of  the  state 
or  body  j-olitie,  and  not  of  an  individual.  On  the  contrary,  a  social 
compact  is  understood  to  mean  the  act  of  individuals  about  to  create 
and  esraMi.-h  a  state  or  body  j)olitic  among  themselves.  If  one  nation 
binds  itself  by  treaty  to  pay  a  certain  tribute  to  another ;  or  if  all  the 
meml)ers  of  the  same  confederacy  oblige  themselves  to  furnish  their 


,  what  11 1  ill  I  III  I-,  iiuy  siicli  roinjuict  was  iiunle.  TIio  constitution  was  neither  made,  nor 
;  ratilifMl  1\  iln-  «ii;!tc«',  us  sovcroiLrntics,  or  political  loiunnmitics.  It  wiis  framed  by  a 
•  convtHitinii.  i)i\ii.U'Oil  lo  the  |>ooi)U'  of  tho  stutos  for  their  n<]option  by  con^'ss;  aud  was 
adopt(«l  l»y  -laii^  iDiiM-utions,  —  tlie  iiniiietlhitc  ri"pre>cntativcs  o(  the  peopk. 

J  1  Tiuki.r'.-  Dhuk..  Coiiuii.  xXppx.  note  P.  p.  Ul. 

-  Id.}..  U4.  3  xd.  14ri. 
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quotas  of  a  common  expense,  'when  required ;  in  either  of  these  cosob, 
the  state  or  body  politic,  only  and  not  the  individual,  is  ans^rcrable  for 
this  tribute  or  quota.  Thia  is,  therefore,  a  federal^ obligation.  But, 
whore  by  any  compact,  exprcas  or  implied,  a  number  of  persons  are 
bound  to  contribute  their  proportions  of  tlic  common  expenses,  or  to 
submit  to  all  laws  made  by  the  common  consent ;  and  where  in  default 
of  comjiHance  with  these  engagements  the  society  is  authorized-  to 
levy  the  contribution,  or  to  punish  the  person  of  the  delimjuent ;  this 
seemn  to  be  understood  to  be  more  in  the  nature  of  a  social,  than  a 
federal  obligation.^ 

§  314,  It  is  an  original  compact.  Whatever  political  relation  existed 
.  between  the  American  colonics  antecedent  to  the  Revolution,  as  con- 
stituent parts  of  ttie  British  empire,  or  as  dependencies  upon  it,  that 
relation  was  completely  dissolved,  and  annihilated  from  that  period. 
From  the  moment  of  the  Kcvolution  they  became  severally  independ- 
ent and  sovereign  states,  [losscssing  all  the  riglits,  jurisdictions,  and 
authority,  that  other  sovereign  states,  however  constituted,  or  by  what- 
ever title  denominated,  possess ;  and  bound  by  no  ties,  hut  of  their 
own  creation,  except  such,  as  all  other  civilized  nations  are  cfpially 
bound  by,  and  which  together  constitute  the  customary  law  of  nations.^ 


■  1  Tucker'n  Itlarl:.  Comni.  App.  note  D.  ]i.  I4r>. 

■  Id.  150.    These  liows  aro  veiy  ilitR-rtiil  froiii  tlicipc,  which  Mr.  Dane  lian,  wiih  so 
much  force  ami  pempiculh-,  urjwl  iu  his  A[ipcn']i?c  lo  liiB  Abrici(jineiK  of  tin  Law, 

i  a,  p.  10,  &c. 

"In  onlcr.  correrlljitonscurtain  tliiarnnk,  tliijlinkingto-Q-ethcT,nnii  this  9ul)or[|iiuttia& 
m  miut  so  hark  as  fiir  a»  Januiiiy,  IT74,  whi'U  the  thirteen  statct  exidteil  ciantiiiitinnuBii, 
in  the  condition  of  thinran  /iriVw*  iWianVs,  yet,  df  Jaelo,  thi:  pa^K  of  thi'iii  c\«ivt!^i<l 
origiitai,  Eoverci;,'n  power  in  their  iuAtitution  iii  1774,  of  the  contiiietittil  eon^nAii ;  nntl, 
especially,  in  Jnnc,  ITTii,  tlien  vca^g  in  it  the  gnat  nnlional  powers,  tliut  uiil  he 
deKTJticil  i  scareclf  any  of  which  were  resumed.  The  result  will  shciir,  lluit  on  nndu- 
tiimarii  prim-ipiei,  the  ttenenil  ;^Teniment  wan,  hy  llie  mi-ivipi  nrti  ■)/'  ilua  ;.«<;■/. ,  first 
cmUed  <h-  mpr,  and  A.  Jiuio  Instituted;  and,  by  the  i^nnie  npt»,  the  people  vcsicil  in  it 
TOiy  extcUi^iTe  powoiv,  which  have  ever  rcmniued  in  it,  nioililied  and  dclincd  l<y  iho  arti- 
cles of  eonfeilcration.  mid  enhir^d  nnd  nrrant^ed  anew  hy  the  cunitiluiioii  of  Ihu  LTiiiled 
States  —  ill.  iliut  tlie  state  goremmenM  and  stAtei,  as /nc  din'  i«dfj»HOeHt  ftalai,  wistt, 
July  4ih,  1776,  created  hy  the  •tencral  (jovemmcnl,  empowered  to  do  It  by  the  peq)ie, 
•ctiDg  on  Tcvolutionar}-  principles,  and  in  (heir  oniiimil,  anvtnlgii  aipaeilg;  iiiuE  that  all 
the  state  government*,  iin  surA,  liave  l-een  instituted  during;  the  existence  of  ilic  senetal 
goverameiit,  and  in  snlKtrdi nation  lo  it,  and  two  thirds  of  ttiem  sinci 
die  UoitL-d  States  was  onJaiWf  am/ fltfdUitAnl  by  all  the  people  tlieieaf,  in  that  so 
capacity.   The  Hate  Borenuncub  have  been,  by  tbc  [icuplc  of  each  stole,  iiulilnted  under. 


/^ 
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\j  %\h.  It  13  a  written  compact.  Considered  .as  a  federal  compact 
or  ulii:iiiec  between  the  states,  there  is  nothing  new  or  singular  in  t^iis 
cii'ciimstaiice,  a3  all  national  compacts  since  the  invention  of  Ictteis 
liavi'  pfoKa'ply  boen  reduced  to  that  form.  But  considered  in  the  light 
of  an  original  social  compact,  tlie  American  Hcvolution  seems  to  have 
jpvt'ii  I'irth  to  this  new  political  phenomenon.  In  every  state  a  writ- 
ten cinLstitution  was  framed,  and  adopted  by  tlie  people  both  in  their 
iiidi*!dnal  and  aoverei^  capacity  and  character.' 
^  \-\\ '1.  It  is  a  compact  freely,  voluntarily,  and  solemnly  entered 
I  intn  by  tlic  several  states,  and  ratified  by  the  people  tliereof  respect- 
ively :  I'lecly,  there  being  neither  external  nor  internal  force  or  yio- 
lence  to  intiuencc,  or  promote  the  measure  ;  the  United  States  being 
at  peace  with  all  tlie  world  and  in  perfect  tranquillity  in  each  state ; 
voluiicai'iiy,  because  tlie  measure  had  its  commencement  in  the  sponta- 
neous acU  of  the  state  legislatures,  prompted  by  a  sense  of  the  necefr- 
sity  of  some  change  in  the  exiniing  confederation ;  and  solemnly,  as 
having  been  discussed,  w>\.  only  in  the  gfiiural  ctuivention,  wliii'li  pro- 
pi>scd  and  framed  it ;  liut  aft^;r\vanls  in  the  legislatures  of  the  several 
states  ;  and  finally  in  the  eonwiitious  of  all  the  states,  by  whom  it  was 
atloptcd  and  ratificd.- 

^  :U".  It  is  a  compact,  by  which  the  several  states  and  the  people 
thereof  respectiwly  have  biHind  tliemselves  to  each  other,  and  to  the 
fud'.-ral  guvernraent.  'I'ho  diTistitiitiun  had  its  commencement  witli  the 
body  imliiic  of  the  several  states ;  and  its  final  adoption  and  ratifica- 
tion was  l)y  the  several  legislatures  referred  to,  and  caiuiJ£t£d-%  con- 
ventiuns  especially  called  and  aptiointod  for-  that  purpose  in  each  state. 
The  acceptance  of  the  constiiutinu  was  not  only  an^act  of  the  body 
politic  of  each  state,  but  of  the  [Cople  thereof  i-esjKJCtively  in  theii"' 


ukI    cx|iriM6lj-  or  impliciUy.  iii  Fulwinlinnlion  to  tlip  t^cral  covcmmcnt.  n-hirb 
cxpTP!>slyTccM3;:niM!d  liy  uU  to  he  supreme  law;  uikI  iim  tbe  {Knvur  uf  Ibe  whole  it.  iu  li 
BUnrofif  (hliiL's,  superior  to  till-  powurofii  purl,  other  thm;»  bcin^  <.'<iuul.  tijc  power  ol 
HtatL',  u  [Hin,  ill  infiTior  to  till.- power  of  nil  tlic  Etiild.    Aoiertiiinii,  llinl  eiu'liof  the 
^-fbur  Klutcn  \i  roin]iicti'ly  mitniyu,  tlint  v. iis  fimriffii  iw  Itiifsin,  or  Kninw,  of  cotine* 
at  mviTeii,'n.ii4  :iU  ilie  states,  mid  thnttiilnMivcrel^iity  i»n)iovo  jmltcial  cognwr.nce,  merit 
(podiU  Btlention." 

'  I  Tucker's  Itbii'k.  Coinin.  App.  notel).  p.  I.'in.  There  is  nn  iunceiirnrr  licrci  Con. 
ncrli<nit  iJiil  not  form  n  roiw  it'll  ion  until  ISIS,  nnd  existwl  nnlil  tJiac  period  under  her 
GoloniHl  rhurtcr.    Khode  Maiid  fruncd  and  lulopied  a  constitution  in  ISii. 

»  Id.  155,  156.     * 
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sovereign  «liaracter  apd  capacity.    The  body  politic  was  competent  to 
bind  itself,  so  far  as  tlic  consoution  of  the  state  permitted.^     But  not 
having  })owci'  to  bind  ilie  pe^u  in  cases  beyond  their  constitutional 
authority,  tlic  assent  of  the  people  was  indispensably  necessary  to  the 
validity  of  the  compact,  by  which  the  rights  of  the  people  might  be 
diminbhcd,  or  submitted  to  a  new  jurisdiction;  or  iu  any  manner- 
affected.     From  hence,  not  only  the  body  politic  of  the  several  states,  f 
but  all  citizens  thereof,  may  be  considbred  as   parties  to  the  com- 1 
pact,  and  to  have  bound  themselves  reciprocally  to  each  other  for  the  • 
due  observance  of  it ;    and  also   to  have  bound  thcutselves  to  the 
federal  government,  whose  authority  has  been  thereby  created  and 
estabUshcd.2 

§  818.  Lastly.  It  is  a  compact,  by  whicli  the  federal  government 
is  bound  to  tlie  several  states,  and  to  every  citizen  of  the  United 
-States.  Although  the  federal  government  can  in  no  possible  view  bo 
considered  as  a  party  to  a  compact  made  anterior  to  its  existence,  and 
■  by  which  it  was  in  fact  created  :  yet,  na  the  creature  of  that  comjtact, 
it  must  be  bound  by  it  to  its  creators,  tlie  several  states  in  the  union, 
and  the  citizens  thereof.  Having  no  eAistenco,  but  uiiiler  the  consti- 
tution, nor  any  rights,  but  such  as  that  instrument  confcre ;  and  those 
very  rights  being  in  fact  duties,  it  can  possesn  no  legitimate  power, 
but  such  as  is  absolutely  necessary  for  the  performance  of  a  duty  pro- 
scribed, and  enjoined  by  tlie  constitution.^  tits  duties  then  became  the 
exact  measure  of  its  powers  y  and  whenever  it  exerts  a  power  for  any 
other  purpose,  than  the  performance  of  a  duty  prescribed  by  the  con- 
stitution, it  transgresses  its  proper  limits,  and  violates  the  public  trust. 
Its  duties  being  moi-eover  im(K)sed  for  the  general  benefit  and  security 
of  the  several  states  in  tiieir  political  character,  and  of  the  people, 
both  in  their  sovereign  and  individual  capacity,  if  these  objects  be  not 
obtained,  the  government  docs  not  answer  the  end  of  its  creation.  _  It  ' 
is,  therefore,  bound  to  the  several  states  respectively,  and  to  every 
(»tizen  thereof,  for  the  due  execution  of  those  duties,  and  the  observ-  . 
ance  of  tliis  obligation  is  enforced  under  the  solemn  sanction  of  an 
oath  from  those,  who  administer  the  government. 

§  319.  Such  is  a  summary  of  the  reasoning  of  the  learned  author, 


■  1  Tucker's  Itlock.  Comni.  .^ip,  noM  D.  p.  169. 

■  Tocket't  Blnrk,  Cumm.  note  D.  p.  ITO. 
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hy  wliii.'li  lie  lia^  ninU'rtakon  to  vimlicato  his  views  of  the  nature  of  the 
coiistitntio;i.  'i'Ii:it  reasoning  Las  Itt-en  tjuoted  at  large,  and  for  the 
most  jiiirt  in  his  own  wonla ;  not  merely  ns  his  own,  but  as  represent- 
in;.',  i'l  a  ficnerfil  SL'nse,  the  oipiiiions  of  a  large  body  of  statesmen  and 
jin-i-ts  in  different  jmrts  of  the  L'niim,  avowed  and  acted  upon  in  former 
tini.'s :  ami  recently  revived  under  oii-cumstances,  wliich  have  given 
theui  incrt-ased  iiiii»jrtance,  if  not  a  perilous  influence.* 

S  '-'.-IfK  it  is  wliolly  liesidemir  jiresont  purpose  to  engage  in  a  critical 
iioiniimutary  njKUi  the  diifereut  jwrts  of  this  exposition.  It  will  be 
fluflici-nt  fur  all  the  pniotiefll  ohjeets  we  have  iu  view,  to  suggest  the 
ditticulties  "f  uiaiutaiiiin;;  its  leading  jiositions,  to  expound  the  objec- 


1  M:iiiy  [i^iii-  Ml'  (iicii;  i.jiiiii.viJ  wi'.l  I.,  fiiiiiiil  in  tlio piililii-  ilfbutcs  in  ihc  stnrc Icpi*- 
l;iliiri-  ..ii.i  in  ciiiiLT."  Ill  ilifl'imiT  I'crinil,.  In  ilie  rcsolntions  of  Mr.  Taylor,  in  Ibe 
Viri;ii.i.i  l-Li-l»tMiv  in  I7;is.  ii  \i!i'  n-iiliv-i.  ■  il,ai  ilii*  ik^i^diMv  ilwh  explicit!*  and 
p.T.'iii|i!i'riU  .!i'il:in'.  iInI!  ii  li.ii.'  riii-  |.un.i-.  •■(  t\.r  fiMl.-riil  ;.^lV^•mm^Mlt  lis  n-^iiltio;: 
fi-..ni  ili.^  ..>in;-i"T,  '..  "-■"/.  il.  ».'■•;■.-  ■',.  ,-  ..',...■  — S,.,,  |>;invV  A|.|i'nili>L.  |i.  IT.  The 
■.ri;;iii:>l  .\--li,iiiinli;..i  llio  «..r.l  -.;.'.,.  *' iill.r  •-■:■:■■=, '  nlii,|i  ,va,  ^tnirk  i>iil  ujini  ihc 
atntion'if  til- nrluiii:!!  ni-vi-r.  it  lii.vin;.' !~  .  n  m>..  ilc-l  in  ><<•' <k>>;it<-,  t1i;it  lljcy-hj./.  w«t 
l-arK^  iiW. "I'd  l-y  somir  nl'  tlw  m ••.A-r~.  t!irii  il;-  ]b-..[.1i'  H,n- i-x-lni^it-ply  ]>iirlii'<. 

Tlfc  Ki'ntii.-V  lio-olnliuii-  i>t  i:i';,  (I'lii'li  "vr,.  dr.ili.'.l  Uy  .Mr.  Jcmrt.-uii.)  ilci-lort, 
-■  tli:it  M  lliii"  r'.'iii]-,:ul  |lln'  Ivi^imI  .'.i.-iiNiLl-iil  ..i.'i  -i:il'.'  ;uinl.-.l  n' :i  ^lUK.  nii<l  U  im 
ii.i'".-ni!  |i:,ny-"    .N-irrS  Anvi-i.t.n  l!..-\;."-,  ni(i,t.ir.  I'-.'n.  i.,  joi.  Tvi.V    In  thu  r««ilii- 
ii..n-  i.f  till- M^n^in-i.fSiinrlil'iinjIin:',  ill  VniiiiliT.  1>17,  ii  «:i>  ili-rlantl/'tluit  tlwcim- 
sttiiitinn  <>r  tl.c   I'nil"!  f::\U:i  is  ii  •i>iii|.ii''t  ItIuui'Ii  llic  iiui|>li'  uf  lliu  ililTt'Km  MatF» 
with  I'iK.'li  otln'r.  ;i^  - j'^ir.itv  i^inl  JnilrpMniint  ^iivuniiinlins.''     [ii  Noiinnlicr.  17-Jl*.  tb<= 
Ki':iiii<'l.>  li"j:-l:iiiir.-i..(ss",|;i  r'>r,liiii..ii.  il,'.  liinii;:  ilmi  rlii'  fiilcnil  <tiite»  liail  u  ri;.-1u t^^"^ 
Miil^i'  .if  ;inv  i'il*r{.i'(i'i!i  iif  till'  •-■"■-lii'iiioit  nml,  llmt  -.i  niillifiniiton  l>y  diwv  sovcrcifn^^ 

lit'.!  i-r  lilt  III ili'in/til  m-t-.  ili'Mr  iiiiil'T  I'xiiir  i-t'  iliiit  m-iiniiiit'iit  if  llic  i^htAil  rcnied^itf 

K«ri1i  .\iiii'>'-riin  j;.'\ii'U'.  111.  .-iii::.  Mr.  .Mi..i;..i>ii.  in  ilio  Vir^-iiiiii  RcjiOTt  oT  l(^i.i«i.  i«a^s^=- 
siTt«  ill;'  rijit  111'  ilii'  •Mri".  :i-'  ]>:irci<  -.  U<  ■WinU-  ii)<i)ii  iliu  iiiu'on'itirntlonnliiy  of  jin^  ■* 
mi'a-iiri.'.  I!i'|i"it.  |i.  II.  7,  «. ','.  Tlu^  Virpiii;i  1'  -i.>=li:iiin',  iii  Ifian.  |>»ssed  a  resfilntioicr*' 
di'i'liirim.'.  ihiil   '' iIk:   i'"n>liiiirLi:iii  iif  lln;    Iiiiti'i!    Sniti-'   U'ltij;  ii  tvilerntivc  comiisp-'-^ 

liiiJ  til.'  ri-lit  l.."-.>n-lnii'  llii^  miti|i.i.'i  for  ii.:i-ir. •  Mr.  Vii'i'  I'n-i.lirnt  Oillioim's  Iclte"  -f^ 
t.1  (iiiv.  Iliimiliiin  111'  Ait^.-ii.it  2S  l-^li'.  l'lln!:lin^  ;i  wry  i'l;ili<iv;i!P  exposition  of  t)ii_-Si 

Ml',  l)jinp.  ill  !ii.-  .Vii[ii'iiilis.  (» :i.  ]i.  11.)  -,i\-.  tlia: fi.r  forty  yi^nrt  one prcJH [Mirty  hns^--* 
n'lC'iiiil  Mil.'  .■.iiirritiiliiin,  n"  ii  f.iliniiivi'  i;ipiii].iii  t  iininnv  llii'  siiiii>«,  nnii  IliC  otlicr  i:m  — 
liui'ty,  nut  .in  ~iii'1i  11  i<iiii|M<'1. 1'lii  in  l1i>'  miiin.  niiucmi.l  nii'1  ]i(i[inLir.     'Ilic  j^riiro  d<.'liiUt-^^ 

ill  tiia  S >:  <ir  tliK  I'liiiu'l  St.ii(-K.  I'll  .Mr,  Kiiiii!;  r.'.<iilutinii.  in  the  winter  of  1830  ^ 

.Ics-rvr'  t..  !-■  r.-.i.l  fnr  i!'  iilili'  (■xi.ii-iiini.  ..f  llif  lUictrinps  nimnt.iini^ on  eai-li  ei*- 
Mr.  Dan<i  iiuikV'  fi'^tiiicni  n;fi:n.'n('i:.s  lu  ir  in  hi.<  jV]>t<i']nlix.      4  Elliot'*  Dohaiea,  3ia  I» 
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tiOTig.  which  have  boon  wvgcd  against  tliein,  and  to  bring  into  notice 
those  opinions,  whicli  rest  on  a  very  different  basis  of  principles. 

§  321.    The  obvious  doductiona,  wliich  may  be,  and  indeed  have 
been,  drawn  fi-om  considering  the  constitution  as  a  compact  between 
the  states,  are,  that  it  operates  as  a  mere  treaty,  or  convention  be- 
tween them,  and  has  an  obligatory  force  ujxm  each  state  no  longer; 
than  suits  its  pleasure,  or  its  consent  continues  ;  that  eadi  state  has  a  ( 
right  to  judge  for  itself  in  relaUou  to  the  nature,  extent,  and  obligar  i 
tions  of  the  instrument,  without  being  at  all  bound  by  the  intcrpretar  I 
tion  of  the  federal  government,  or  by  that  of  any  otlicr  state ;  and  I 
that  each  retains  the  power  to  witlidraw  from  the  confederacy  and  to  ; 
dissolve  the  connection,  when  such  shall  be  its  choice ;  and  may  su3> 
'i  pcnd  the  operations  of  the  federal  government,  and  nullify  its  acta  ' 
''  within  ita  own  territorial  limits,  whenever,  in  its  own  opinion,  the  cxi- 
'  gency  of  the  case  may  reiiuirc.'    Thcso  concluidons  may  not  always 
be  avowed  ;  but  they  flow  naturally  fi-om  the  doctrines,  which  we  huve 
under  consideration.^     They  go  to  the  extent  of  reducing  the  govcm- 


<  Virfpnia,  in  the  ivsoliiiuiiis  of  licr  Ictilsliitiirc  ou  (In.'  tatiS.  ill  FRUru.117,  IM'N,  iliv 

claml.  "that  Ihcrc  U  no  ciiinmon  iirljilcr  to  (.'onstnic  tlic  cuii^titutiun ;  hiuiia/ikralire  N 

•xmpact  brtiatii  foi*urti),'ii  stulcs,  vntli  i^t::ti.-  luu  u  linht  to  i-oiiairiio  tlic  cuinpuet  for 

lUelt."    9  Ihnc'i  Aliriili;.  ith.   II<T,  nrl.  20,  i  U,  p.  SiiU.    &i»  nlso  Kortli  Ainuricaii   J 

fievicw,  f>itolK.T  ISSn,  ]>.  4«B  to  32C    TU-  rcsolntiouH  of  Ki-iitni-kjr  of  17as,  t'oniain  n 

like  declaration,  thnt  "  to  this  coinpiKit  |ilii'  i!onhtit[itiou|  ciu-Ii  kUic  anK'Icd  m  u  state, 

a.iid  is  Hn  integral  fmny ;  th;tt  the  ^.'ovoninient  vresiteil  I'v  this  mmuihu^  <Kua  not  mudu  tlie 

exclurii'e,  or  final  ju<l^  of  Ibe  powevii  dcic^nleil  to  itMlf.  &r^;  Inn  thiit,  ai  in  nil  olher 

csfea  of  coinpRct  nnionf;  jjartiuH  bavin;;  no  inuimon  ja<l;;c,  curh  party  has  an  equal  ri^'ht 

to  judge  for  itwif,  on  mil  of  ittfrrv'tiom,  m  of  the  nmli  awt  moiiians  0/  ndmn''    2iarl]i 

•^Vmeriran  Uovievr.  Ui-tolicr  \9SK>,  p.  5()1,    Tlie  Kcntuckjivfolatiom of  17119,^ further, 

^Wd  luseTt,  "tlmt  the  aercnil  states,  who  formi'd  tluit  instmtnent  (ttio  i^unntitulion]  liciiie 

W^rereifn  and  luiU.']iuiidcnt,  luivu  ibc  unqueetiimnhL:  ri;iht  to  jiiil(K  of  ita  iiil>iirtian;  and 

X^bst  a  nuUilicalion  liy  tliose  sovereign  tico  of  all  niuutboriial  act*  done  under  color  dl 

tfant  instrument  v  tlie  ri^htfiil  rumedr."    NoriU  Amerii  an  Jtericw,  Id.  SOS ;  4  KUiot^ 

Xlfeehates,  315,  a-i'l.    Jn  Sir.  JIndisou'i  Iteport  in  tlie  Virgiiiiu  IcgiiLitare,  in  iaiuuaj, 

I  tSOO,  it  it  nlto  afllnncd,  that  tlie  states  urc  parties  tu  ttw  wnitlltaliou  ;  but  br  Malft  he 

b«re  meoiu  (ai  tJie  contest  explains)  tlie  people  of  tlic  slates.    That  report  In'ifl'i.  llint 

'*bc  itaics  are  in  the  kst  resort  the  nltitnatu  judgen  of  the  infractions  of  the  conitituliuii. 

p.  6,7,8,11. 

'  I  do  not  mean  to  nsEi^rt,  ihiit  .-dl  thosc:  who  hold  these  dortrinet,  hove  ailopted  Ibu 

'^'Hlclnsiong  drawn  frotii  tlicin.    There  »rc  etmncnt  cxceptiunit;  uud  iimcill<;  theni  tlw 

leaniod  eomioautaior  oil  Jdmkitone's  Coinmoiitfliioi  sccois  projicrlj  mimliercd.    Seo 

I        I  Taekor's  lUuck.  A]>(<.  170,  171,  \  8.    8ve  the  Dclutes  in  the  iL'n;ilc  on  Mr.  Foot's 

\      ItBolaiionin  1X30.  and  &L-.  Dune's  ApiMtndix,  and  liis  Alridi,'njcnt  and  Digest,  voL  9th. 
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moiit  to  a  mere  confederacy  during  pleasure  ;  and  of  thus  presenting 
tlie  oxtraonlinary  spectacle  of  a  nation  existing  only  at  the  will  of  each 
of  it<  c«»nstitiiont  j-iirts. 

§  -\'1'2.  If  tliis  1)0  the  true  interpretation  of  the  instrument,  it  has 
wlinlly  foiled  to  express  the  intentions  of  its  framcrs,  and  brings  back,  or 
at  least  may  brinj^  luick,  upon  us  all  the  evils  of  the  old  confederatioii, 
from  wliicli  we  wore  supposed  to  have  had  a  safe  deliverance.  For 
the  I'ower  to  operate  upon  individuals,  instead  of  operating  merely  on 
states,  is  of  little  consecpionco,  though  yielded  by  the  constitution,  if 
that  ]n»wor  is  to  de[iond  for  its  exercise  ui)on  the  continual  consent  rf 
all  the  members  ui)nn  every  emergency.  AVc  have  already  seen,  that 
the  fnimers  of  the  instrument  cintcmplated  no  such  dependence. 
Hveii  under  the  confederation  it  was  deemed  a  gross  heresy  to  main- 
tain, tliat  a  party  to  a  compact  has  a  right  to  revoke  that  compact; 
and  tliO  po.ssihility  of  a  question  of  this  nature  was  deemed  to  prove 
the  necessity  of  laying  the  foundations  of  our  national  goycmment 
dee].cr,  than  in  tlie  mere  sanction  of  deleirated  authoritv.*  "A  com- 
pact  between  iudrj.L-ndent  sovereigns,  founded  on  acts  of  legislative 
autliuritv,  can  i»retenil  u>  no  bii'lier  validity,  than  a  league  or  treaty 
between  tin*  parties.  It  i-*  an  cst:ibiislied  doctrine  on  the  subject.of 
treaties,  that  all  tbe  articles  an*  mntnallv  e<»nditions  of  each  other; 
that  a  breaeb  of  anv  one  article  is  a  breach  of  tbe  whole  troatv :  and 
that  a  brea«;:i  eoininiited  by  eitln-r  of  tbe  ])arties  absolves  the  others, 
and  aiitli"iT/.-.s  iIh-ih.  ii"  iIk-v  please,  tn  |ironounce  the  compact  violated 
and  voil.'"-  ('nnse<]uences  like  these,  which  place  the  dissolution  of 
the  .rove Hi*  i.Mit  in  tlie  bauds  of  a  siii;i;le  stat»u  and  enable  it  at  will  to 


rl..  I>r.  ;irr.  •2-K  l-'i  ;o  I'l*.  ]•.  .'»-n  rt  x.'q.:  Norili  Aincrii-aii  Rt-vitw  forOctol>er,  lS30.on 
tin.'  l)»-].:!r«--  I'M  til-'  I'lil.lif  I.:niil<.  ji.  4M  to  -l^-O.  4'''S  in  "I'js ;  4  Klliot's  DeKitcs,  ai5  10 
!MM):  M;;<li:o';"s  Visjiiiia  Ki-jiort.  Jan.  l<no.  ji,  r,.  7,  y,  \) ;  4  JctVcrson's  Correspondence, 
415;   Vifv  rn'-!<l':iit  < .'a!ln»iiii«;  liMJ-T  to  fiov.  n:imilton.  Ans^u-^t  J!*.  \i<3'2. 

'  'Vho  FcMkr.li-'r.  \«>.  Jii;  M.  No.  4"5-,  -or  al-o  Mr.  I'artcrsyii's  opinion  in  the  conveii' 
tion.  4  Kllict'-;  Dc'liutts.  Tl.T.'i;  .'nvl  Yatc-^  Mimitvs. 

-  The  F«Mli.i:'.ii-t,  No.  4').  Mr.  Ma<li<oii,  in  ilui  ViriLrinia  ivport  of  JanuAry,  1801). 
a:-.-crr*,  iu.  f..  T.)  tliat  '•  tliu  -tati*-;  l.t-iii;^  pj.itii-^  to  rlit*  con.^tltiitional  compart,  ami  in  their 
s(jvi.'ivii.'ii  iT.paviJ'-.  ii  r'»Iiiin.-  «»t"  Ticf<>-.if\ .  tliat  tlpTO  can  be  no  trilnmal  nJ>ovc  their 
;irithri/:rv  to  ■!■. '.i'l"  in  t!  ••  1;-'  r«'-(irt.  wlutliL-r  the  cuniTtt'ct  in::«!c  l»v  llicin  be  violfttcd: 
an«I  I'tnis-cq-.j.'.-.i^v.  tJ;.;!.  .'i-  tin-  jKiiti-'*  t«i  it.  tln.y  njn^i  fhcin^clvci  »l«'cido  in  the  last  resort 
sncli  '.pi»>iion<.  a>  nny  '•«.•  ol'  .-riitlici'-ni  iiiauiiilnJc  to  acijiiiro  ilicir  interposition."  LI 
p.  ^.  'J 
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defeat;,  or  suspcnil  the  operation  of  the  laws  of  tlie  unioa,  are  too  seii- 
ous,  not  to  re(|iwrc  ug  to  sorutinizo  with  the  utmost  care  and  «autioa 
the  principles,  from  whiflh  thej  flow,  and  by  which  tlioy  are  attempted 
to  be  justified. 

§  323.  The  word  "  compact,"  like  many  other  imjwrtant  words  in 
our  language,  is  susceptible  of  different  shades  of  meaning,  and  may 
be  used  in  different  senses.  It  is  sometimes  used  merely  to  express  a 
deliberate  and  voluntary  assent  to  any  act  or  tiling.  Thus,  it  has  been 
said  by  Dr.  South,  that  "  in  the  beginnings  of  speech,  tliere  was  an 
implicit  compnct  founded  upon  common  consent,  that  such  words, 
Toices,  or  gestures,  should  be  signs,  whereby  they  would  express  their 
thoughts  ; "  ^  where,  it  is  obrious,  that  nothing  more  is  meant,  than  a 
mutual  and  settled  appointment  in  the  use  of  language.  It  is  also 
used  to  express  any  agreement  or  contract  between  parties,  by  which 
they  are  bound,  and  incur  legal  obligations.^  Thus  we  say  tliat  one 
person  has  entered  into  a  compact  with  another,  meaning,  that  the 
contracting  parties  have  entered  into  some  agreement,  which  is  valid 
in  point  of  law,  and  includes  mutual  rights  and  oMigatioiw  between 
them.  And  it  is  also  used,  in  an  emphatic  sense,  to  denote  tliose 
♦greements  and  stipulations,  which  aro  entc-icd  into  between  nations, 
SOob  fs  public  treaties,  conventions,  confederacies,  and  other  solemn 
acts  of  national  authority."  When  we  speak  of  a  compact  in  a  legal 
sense,  we  naturally  include  iii  it  the  notion  of  distinct  contracting  par- 
ties, having  mutual  rights,  and  remedies  to  enforce  the  obligations 
arising  therefrom.  Wo  suppose,  that  each  painty  has  an  equal  and 
independent  capacity  to  enter  into  the  contract,  and  baa  im  crjual  right 
to  judge  of  its  terms,  to  enforce  its  obligations,  and  to  insist  upon 
redress  for  any  violation  of  them.*     This,  in  a  gcnend  sense,  is  tnie 


>  Cited  in  Johnson's  Dtcilonnry,  vrrb  Onnixu-i.  Seo  Ileinccn.  Rlom.  Jiuit,  Katuir. 
L.  2,f1i.r,,j  103  m  lia. 

*  l'othicri1utin<^i^li('s  l>etwcciiaconln>cliinJaniigt«<!mcnt.  An  ngTCEmFtit,  lie  flays, 
13  Ibi-  consent  of  two  oinioru  pcrHons  to  fiinn  !H>inc  enir>i;^nient,  or  to  ivM:in<I,or  modifj 
tm  cn^u^mcnl  nlremlj  mnilc:.  Daornm  vrl  [itiiriumin  idem  plnriEumcoiuicnsiljj.  Pand. 
lah.  I,  p.  At  Pnrti>i.  An  n^^rvemunt,  hj  whith  two  pnrtie*  radprocally  promise  ami 
enga^,  or  one  of  tliem  sinjflv  piflini»esnnd  cngi^.tii  to  the  other,  to  give  mmc  particn- 
Inr  thill),',  or  to  do  or  iilMtiiin  Troin  a  particuL-ir  net,  is  a  rontract;  by  which  ho  meaM 
such  nnnfrrccniL'nt.aiifriro!!  a giarty  tlicii;;1it  1i:;Mllyto  dcmnnil  its  pcrfonnaoco.  Polhicr, 
Obiif.'-  I'art.  1.  cfi,  t,  4  1,  nrt.  I,  H-    Sco  1  Black.  Comm.  44,  45. 

>  Vntt«l,U.  3.ch,  13,^  li-2;  1  Black.  Comm.  43.  *  2  Black.  Comm. 448. 
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under  our  systems  of  municipal  law,  though  practicallj,  that  law  Btope 
sliort  of  mainhiining  it  in  all  the  variety  of  forms,  to  which  modem 
refinement  \vd^  pushed  the  doctrine  of  impl)fl4  contracts. 

§  '\'24.  A  compact  may,  tlien,  be  said  in  its  most  general  sense  to 
■m[>ort  an  agreement  according  to  Lord  Coke's  definition,  aggregatio 
•mvntliim^  an  aggregation  or  consent  of  minds;  in  its  stricter  sense  to 
imjiDrt  a  contract  between  parties,  which  creates  obligations,  and  rights 
ca]>aMe  of  being  enforced,  and  contemplated,  as  such,  by  the  parties, 
in  tlieir  distinct  and  independent  characters.  Tliis  is  equally  true  of 
them,  whether  the  contract  be  between  individuals,  or  between  nations. 
The  remedies  arc,  or  may  be,  different ;  but  the  right  to  enforce,  as 
accessory  to  the  obligation,  is  equally  retained  in  each  case.  It  fonns 
tlio  very  substratum  of  the  enga;;ement. 

§  '*2o.  The  doctrine  maintained  by  many  eminent  writers  upon 
public  law  in  modem  times  is,  that  civil  society  has  its  foundation  in  a 
voluntary  consent  or  submission  ;  *  and,  therefore,  it  is  often  said  to  I 
depend  upon  ;i  socijil  compact  of  the  people  composing  the  nation. 
And  this,  indeed,  does  not,  in  substiince,  differ  from  the  definition  of 
it  by  Cicero,  MultitiulD^  jurin  enn^t:nnn  ct  ifflllMfiit  conwinnione  sod- 
aiff ;  that  is,  (as  ]>urlania(iui  gives  it,)  a  multitude  of  people  united 
together  by  a  common  interest,  and  by  common  laws^  to  which  they 
submit  witli  one  accord.- 


•  Woodoson's  KlciiK'iit.-?  of  .Iiinsj)nuli'in'«',  21,  22;  1  Wiljioii's  Law  Lect.  304.305; 
V;»tt.'l,  15.  I.  «'Ii.  1,  ^  1.  2;  2  TJnrlanui.iiii.  Tart  1.  cli.  2,  :j,  -1  :  1  IJlack.  Conim.  47,  48; 
MiMiifcr.  L.  2,  rh.  1,  \  12  to  IS;  (2  'runibull.  Ileinccc  System  of  Universal  Law,  B.  2. 
di.  1,  ^  '.)  to  12) ;  Id.  eh.  «.  ^  1(»<J  lo  UTi. 

•'  Hurlamjwjiii,  Tart  I,  cli.  4.  »  'J  ;  Ih-iiuM-i;.  Kloin.  Juris.  Niitiir.  L.  2,  ch.  6,  ^  107. 

Mr.  Locke  is  one  of  tlio  nio'^t  oiniiu'iit  anilior>,  who  have  treated  on  this  subject.  He 
fouiiils  all  oivil  troYiTniiuTit  upon  ronsont.  "When,"  savf*  he.  "  any  numlicr  of  men 
have  so  ooTisontr*!  to  inakr  a  coinni unity  or  ^rovoniineut,  they  arc  thereby  presently 
iiiVoritoratJ-ii,  autl  make  oiio  luuly  jioh'tic  uimfin  flu  imtjnu'fif  hm\  a  rhjhi  to  act,  ami  am- 
chid  thr  vrstP*  And  ]\\i  con-^i'liTri  this  consent  lo  l»o  IiuuikI  hy  the  will  of  the  majority, 
as  thr  iiulisiM-nsaMo  result  of  iM.voininj;  a  ("oiniininiiy ;  "  else,"  says  he,  "  thw  ciriyinal 
eonipact,  whiTchy  \\c,  with  others.  iTi(<.»rj)orat<.'s  into  one  sofiirty,  would  sifjnify  nothing, 
ami  i»c  no  compact  at  all."  i  Doctor  Paloy  has  urui.'d  sonic  vm'  forcible  olijoctions 
aj^aiiisi  tiiis  dociriuc,  hotli  \\<  niattrr  of  tln'ory  and  of  fact,  with  which,  however,  it  i" 
nnin'ccssary  here  to  intcriiu'ddli.'.  The  di.'?n:<:sion  of  ilicm  woiiM  nuirc  projicrly  Iwlooi 
to  lectures  ui'ou  natural  and  political  law.j     Mr.  IJurJ;;^'  has.  in  one  of  his  most  .•'plcudiJ 

*  Ij'Kli*;  nil  fM»\'riun''iJt,  U.  vf.  i  li.  '^.  Oi  n.l, 

t  I.'"  ke  Oil  «i..v.ri.ru.  nl,  ».  •>.  vi  !MJ.  fi7,  JH,  !»:» :  M.  $  1I«i,  I'Jn. 

;  Pul.y  oij  M<>r;il  Ji.'i'i  !*••  jinrii  r!ii.«'><-pi;\.  D.  i>,  cU. .} 
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§  32ti.  Mr.  Justice  Blackstone  has  very  justly  observed,  that  tlic 
theory  of  an  original  contract  upon  the  first  foimalion  of  society  is  a 
Tisiouary  notion.  "  But  thou<rh  society  had  not  its  formal  beginning 
irom  any  convention  of  indiviiluals  actuated  by  their  wants  and  fears ; 
yet  it  is  the  sense  of  their  weakness  and  imperfection,  that  keeps  man- 
kind t4)gethcr :  that  demonstrates  the  necessity  of  this  union ;  and  that, 
therefore,  is  the  solid  and  natural  foundation,  as  well  as  the  cement 
of  civil  society.  And  this  is  what  wc  mean  by  the  original  contract  of 
society  ;  which,  though  perhaps  in  no  instauce.it  has  ever  been  form- 
ally expressed  at  the  first  institution  of  a  state,  yet,  in  nature  and  rea- 
son, must  always  be  understood,  and  implied  in  tlie  very  act  of  associ- 
ating  together ;   namely,  that  the  whole  should  protect  all  its  parts, 


pirfonnancea,  mndc  some  profound  reflcoliona  on  this  snlycct,  the  conclution  of  which 
•ccms  tobc.thnt  if  socicljia  tolw  dcoined  a  contmcl,  it  is  one  of  eternal  oliliRntion,  and 
not  lialJe  to  be  di^^otrvd  at  the  will  of  those,  who  have  entered  into  it.  Tlic  pn^snf^e  to 
aa  follows  :  ''  Sovicty  is  indti-d  a  t-onlract  Snbordiiiiilc  rontnicts  for  objects  of  mora 
orcosionul  interest  itiay  tie  depOKited  nl  pEcasurc.  But  Ihc  state  ought  not  to  be  conaid- 
erol  as  noiliin;'  lietlcr  tlun  a  p;irtiiersliip  n;^cemcut  in  u  trade  of  pejijier  and  eoD'ec, 
calico  or  toliun'o,  or  Fome  oilier  itiit'li  low  I'onccm,  to  lie  taken  np  for  n  little  tcmjiornry 
iiilcrci<t,  and  to  W  diiwlvcd  hy  the  fHiii-y  of  tlie  panics.  It  iji  to  lielookol  on  with  other 
revcrenre ;  because  it  is  not  a  purtiicriiliip  in  thiiiga,  snliscrvicnt  only  to  the  gruiu  unimul 
existence,  of  a,  icmporaT?'  and  porjslialilo  niturc.  It  is  a  partnership  in  ^1  sojencc ;  a 
•  partnership  in  all  art ;  b  partiiorship  iii  everf  virtue,  and  iu  all  jwrfection.  As  (lie  eniU 
of  iuch  a  jmrtDerehip  cannot  lie  obtained  in  m.iny  Ki^nenitionB,  it  liecomi-s  a  pannersiiip 
not  oulr  betn-een  tliose  wlio  are  living;,  but  lictwcen  those  wbo  are  living,  those  who  are 
dead,  and  those  who  are  to  lie  born,  ICach  contract  of  each  partirular  i^tato  is  bat  a 
claose  in  the  great  primeval  conttact  of  eternal  society,  liukin);  the  lower  witli  tho 
higher  natures,  conncriini:  the  visible  and  invisiMc  world,  according  to  a  fixed  comjiact, 
■auctioned  by  the  inviolable  oath,  which  holds  all  physical  and  all  niorul  natures,  c.vh  in 
didr  appointed  place.  'J'liU  hiw  is  itot  subjoet  to  the  will  of  those,  who  by  an  oiiligation 
aboTe  them,  and  indnilcly  -luperior,  ore  bound  to  submit  their  will  to  that  law.  Tho 
municipal  corporation*  of  tlial  universal  kingdom  are  not  momllj  at  lilicrty  at  tlieir 
pleasure,  and  oa  their  specuhitions  of  a  contingent  improvement,  wholly  to  sepunile  and 
tear  asunder  the  tmnds  of  their  sulionb'natc  community,  and  lo  dissolve  it  into  an  unso- 
cial, DDcivil,  unconnected  chaos  of  elementary  principles.  It  is  tho  first  and  supremo 
necessity  only,  s  necessity,  that  is  not  chosen,  hut  chooses,  a  nece,?i<ity  paramount  to 
delihoration,  llint  admits  no  diiieuHsion,  and  demands  no  evidence,  wliich  alone  can  jus- 
tify a  resort  to  annrrhy.  Tliis  necessity  is  no  oxccpdon  to  tho  rule ;  because  tliis  neces- 
sity itself  is  a  part  too  of  tkit  motal  and  physical  disposilioik  of  things,  to  which  man 
most  lie  ohcdicnl  by  consent  or  force.  But,  if  that,  which  i^^^ubmission  to  oeces- 
aity,  should  be  made  tlie  <>>iject  of  choice,  tho  law  is  broken,  d^^^Bisobejed,  and  tlie 
TebdUons  are  outlaweil,  cast  fort!,,  and  exited  from  this  worli^^^ason,  and  oiiler,  and 
pence,  and  virtue,  and  fniiirnl  penitence,  into  the  antagonist  world  of  luailncBs,  discord, 
rice,  confusion,  and  unavailiag  sorrow."  Heflections  on  tbe  Bevolntion  in  France. 
VOL.  I.  19 
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ami  tliiit  orory  part  sliould  pay  obcilicncc  to  the  will  of  the  vholc  ;  or, 
III  I'tliL'r  wui-tls,  tLut  the  cumiuuiiitv  shuuld  ^uard  the  rights  of  e&ch  ia- 
iVivnhKiI  mL'inliL'r  ;  &iid  tluit  in  retiuit  for  tliia  protecdoii  each  individ- 
iiiil  .■'IliiiiM  sidiiiiit  to  the  Vjiwi  of  llie  community.'* '  It  is  in  this  sense, 
thut  tlic  proaui'jle  of  the  constitution  of  Alassacfausetts  asBcrts,  that 
*'  thi>  Imily  i»Iilic  is  formed  by  a.  voluntary  association  of  individuals; 
th;it  it  i^  ii  social  cuiiiiiact,  by  iviiieh  the  whole  people  coTeoanta  with 
e.ic'li  i.'it)>^on  and  each  cibzeii  with  tlie  whole  people,  that  all  shall  be 
^vcriii'il  by  certain  laws  for  the  common  good ;"  and  tiiat  in  the  same 
proiiinbk',  the  peojilc  ackiiowlcd^-  with  gi-atcful  hearts,  that  Provi- 
di'iiie  ha<l  aUbi'iled  them  an  op))ortuiiity  "  of  entering  into  an  ori^oal, 
explicit,  and  snlenin  coni|Kict  with  cncU  other,  and  of  forming  a  new 
C'listituiiim  of  civil  f-ovonimeiit  for  thciii»elvc»  and  tii^  poeteiity." 
Ii  i-;  in  ibii  sense  tw,  Uiat  Mr.  Chief  Justice  Jay  is  to  be  onderatood, 
wlieik  ill-  :iri:jci-is."  that  "  every  state  constitution  is  a  compact  made  bj 
and  between  die  citi:{ou3  of  a  state  to  {;ovcni  themselves  in  a  ccrttun 
manner ;  uiid  the  constitntimi  of  ihe  t'liited  States  is,  likewise,  a  com- 
]iact  made  liy  the  pC"i4e  (if  tin-  L'niteil  kStates,  to  govern  themselves 
a.^  tn  j^encral  objecis  in  a  ^jcviaiii  mannor."  lie  had  immediately  be- 
fore sl;ii:i.l.  with  ri'fiTenoi'  M  llie  prtamble  of  the  constitmioii,  ''Here 
;  we  si'i!  the  i>e'.';i!'.'  aeiin,:,^,  us  ^^.iveivigiw  nf  tlie  whole  country  :  and  in 
i  the  laiigiia^L-  of  ;j.ivi.-ri>ij;:ity,  establifiliing  'A  euniSlitutioii,  by  which  it 
;  ivi',:?  th-ir  "'ill,  that;  tbn  i^iiite  governments  sbould  be  bound,  and  to 
j  whiWi  the  state  ciiu;!titiitl'in.^  sbuuld  be  made  to  conform,"" 


'  1  lll.i'k.  C-Tniii.-fT:  S.'.-Lil-ol  llimip,- Ksiiivri.  Efiiy  IJ.    Mr.IIume<'Oii«i(Ien(.llia[ 

uiili'><  ill  tlh!  vn-e  uf  i:-  IiI'Iiil-  r<iiiii<li'il  ii|<uti  iliv  roniiciic  of  tLu!w,  wlio  lir«l  uAfiodaia 
toi;i-ili>:r.  nii>l  ><ul-jnM  iln'iii-t'lvi's  ii<  mulioriiy.  Ih'  h;a  ili-'i'UriSC(l  tlic  $ul>jc<'l  at  large  in 
an  ul:ilii>riiU'  E-i«iiy.    E-miv  1-2.  p.  4'Jl. 

■i  ftiJtiilm  r.  Sl-it,  ••!  t;,..i;;.i,  a  UmH.  i:.  *V.\-,  S  Cond.  Itup.  635,  GfiS;  Kc  oIm 
I  Wil-mi's  I/iv,-  [..:.t. :mm. 

■  In  ilic  ^l^li1lalliT  v(  ■■nni.TC's  uf  \'^'.  for  tlic  srorcnimcnt  of  the  tcrritury  of  the 
Viiii''>l  Siaii'*iitirtli«''<l  111'  filer  tiliiu,  hi  wtik-li  llie  s'l-ltlinncTil  of  iho  tcniloij,  and  the 
t;,t:il'1i'^liitii  lit  of  ^i.'V('riil  >Mii-!J  iluTi'iti.  woro  contunijilHtcil,  it  wim  iluclarcd,  (b«t  fcrtain 
iivlrk'-i  i^i'iv>"<™<i""'r'tl<'d  "fIiuII  Iv<«n»i<lini-<1  n't  iirtir/'jif/roni^incf  lictween  the  ori- 
ginul  )it:it(>  ;iiiil  tlic  I  It'll]  ill- Mill  .lull:'!  in  tlit  vitid  lomlory,  uml  Air  ever  rcuuiin  miBltenble. 
iU  iincxprrM  t'liiiiiioratioaof  poTtieii,  Rome  of  whom 
■■  iirtti'ki;  of  i-om|im't  atim-lKd  ll^l  eutli  onty,  wbcn  thcj 
wi-rt?  )iroii};1i[  iutci  lire.  Ami  iln'ii  In  :ivoi>l  nil  iluiilil.  un  to  tlii'iroUiguiorj- forcv,  (Iw; 
iii'rv  tu  1ic  iitiulti.'ni1i1i.M'i(i'>'i<(  liy'ViNHi'in  wiNiil.  Uncjiaity<»iild  not  duageor  absolve 
itsdf  frum  thu  obligiUiun  lo  ok-y  ihcm. 


Lii  ^Htt/aaix, 
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§  327.  But  although  in  a  general  sense,  and  theoretically  speaking, 
the  formation  of  civil  societies  and  states  may  thus  be  said  to  be  found- 
ed in  a  social  compact  or  contract,  that  is,  in  the  golcmn,  express  or 
implied  consent  of  the  individuals  composing  them ;  yet  the  doctrine 
itself  requires  many  limitations  and  fiuali&cations,  when  applied  to  the 
actual  condition  of  nations,  even  of  those,  which  are  most  free  in  their 
organization.^  Every  state,  however  organized,  embraces  many  per 
sons  in  it,  who  have  never  assented  to  its  form  of  government ;  and 
many,  who  are  deemed  incapable  of  such  assent,  and  yet  who  are  held 
hound  by  its  fundamental  institutions  and  laws.  Infants,  minors,  mar- 
ried women,  persons  insane,  and  many  others,  are  deemed  subjetts  of 
a  country,  and  bound  by  its  laws ;  althougli  they  have  never  assented 
thereto,  and  may  by  those  very  laws  bo  disabled  from  such  an  act. 
Even  our  most  solemn  instmments  of  government,  framed  and  adopted 
as  the  constitutions  of  our  state  governments,  are  not  only  not  founded 
upon  the  assent  of  all  the  people  within  the  territorial  jurisdiction ; 
but  that  assent  is  expressly  excluded  by  the  very  manner,  in  which 
the  ratification  is  required  to  be  made.  That  ratification  is  restricted 
to  those,  who  are  cjualified  voters;  and  who  arc,  or  shall  be  qualified 
voters,  is  dceidcil  by  the  majority  in  the  convention  or  other  body, 
which  submits  tlio  constitution  to  the  people.  All  of  the  American 
constitutions  have  been  formed  in  this  manner.  The  absent  of  minors, 
of  women,  and  of  imqualified  voters  has  never  been  asked  or  allowed  ; 
yet  these  embrace  a  majority  of  the  whole  population  in  every  organ- 
ized society,  and  are  governed  by  its  existing  institutions.  Nay  more ; 
a  majority  only  of  the  qualified  voters  is  deemed  sufficient  to  change 
the  fundamental  institutions  of  the  state,  upon  the  general  principle, 
that  the  majority  lias  at  all  times  a  right  to  govern  tho  minority,  and 
to  bind  tlie  latter  to  obedience  to  tho  will  of  the  former.  And  if  more 
than  a  plurality  b,  in  any  case,  required,  to  amend  or  change  the 
actual  constitution  of  the  society,  it  is  a  matter  of  political  choice  vrith 
the  majority  for  the  time  being,  and  not  of  right  on  the  part  of  the 
minority. 

5  .328.  It  is  a  matter  of  fact,  therefore,  in  the  history  of  our  own 
forms  of  government,  that  they  have  been  formed  without  the  consent, 
express  or  implied,  of  the  whole  people ;  and  that,  although  firmly 
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cstaMiijhod,  tlicy  owe  their  existence  and  authority  to  the  simple  will 
of  tho  iiiaiuiity  of  thg^H^ratiftcd-^^aitgrs.  There  is  not  probably  a  single 
state  ill  the  union,  whose  constitution  has  not  been  adopted  against 
the  (»j»inions  and  wishes  of  a  large  minority,  even  of  the  qualified 
voters  :  and  it  u  notorious,  that  some  of  them  have  been  adopted  by  a 
small  majority  of  votes.  How,  then,  can  we  assert  with  truth,  that 
even  in  our  free  constitutions  the  government  is  founded  in  fact  on  the 
assent  '>f  tlie  whole  people,  when  many  of  them  have  not  been  pcrmit- 
tcMl  tit  express  any  opinion,  and  many  have  expressed  a  decided  dis- 
sent? In  what  manner  are  we  to  prove,  that  every  citizen  of  the 
state  lias  contracted  with  all  the  other  citizens,  that  such  constitution 
shall  ho  a  1/mding  compact  between  them,  with  mutual  obligations  to 
obsfTvo  an<l  keep  it,  against  such  jwsitive  dissent  ?  If  it  be  said,  that 
liv  entering  into  the  society  an  assent  is  necessarily  implied  to  submit 
to  the  nsajority.  liow  is  it  proved,  that  a  majority  of  all  the  people  of 
all  a.'jes  and  sexes  were  ever  asked  to  assent,  or  did  assent  to  such  a 
proposiii'ju  ?  And  as  to  persons  subsequently  bom,  and  subjected  by 
birth  to  sueh  society,  where  is  the  record  of  such  assent  in  point  of 
law  or  fact  V  ^ 

§  Ij-O.  In  respect  to  the  American  revolution  itself,  it  is  notorious, 
that  it  was  hrou^lit  ahont  agaiiisi.  tlio  wishes  and  resistance  of  a  formi- 
dahlo  minority  of  the  people  ;  and  thnt  the  declaration  of  independence 
•I'.'vcr  had  the  universal  a-sent  of  tlio  iiihalutants  of  the  country.  So, 
that  this  ;/reat  and  ;:lorious  chan:re  in  the  organization  of  our  govern- 
ment owes  its  whole  authority  to  the  efforts  of  a  triumphant  majority. 
And  the  dissent  on  the  T)art  of  tli »  niiiioritv  Avas  deemed  in  manv  cases 
a  criiiio,  earrviu''  alonir  with  it  the  penalty  of  confiscation,  forfeiture, 
and  ])ers'>iiaK  and  even  capital  punishment;  and  in  its  mildest  form 
was  (h'eined  an  unwarrantable  outrage  upon  the  public  rights,  and  a 
total  (iisreirard  of  the  duties  of  patriotism. 

§  -V-'AK  The  truth  is,  that  the  majority  of  every  organized  society 
have  always  claiiiied,  and  exorcised  tlie  right  to  govern  the  whole  of 
that  society,  in  the  manner  pointed  out  hythe  fundamentid  laws,  wliich 
from  tiii.e  to  time  h;ive  existed  in  such  society.-     Every  revolution,  at 


^  Sec  1  Hninc's  Kssn\s.  Essav  12. 

5  1  TiirkcT's  lUiwk.  Coiiim.  Ajjp.  ir,«  ;  Jd.  172,  iTa;  Burke's  Appeal  from  the  New 
to  the  Olil  Whij^s.     (arotiu>.  B.  2.  eh.  5,  «  17. 


a  coa4 
Th4 


CH.  ni.]  NATURE  OF  TDB  CONSTITDTION.  221 

least  when  not  proilaced  by  positive  force,  lias  been  founded  upon  flie 
authority  of  such  majority.  And  the  right  results  from  the  very  neces- 
sities of  our  nature ;  for  univcra-il  consent  can  never  be  practically 
rer|uired  or  obtained.  The  minority  are  bound,  whether  they  Lave 
aasented  or  not ;  for  the  plain  reason,  that  opposite  wilb  in  the  same 
society,  on  the  same  subjects,  cannot  prevail  at  the  same  time  ;  and^ 
as  society  is  instituted  for  tlic  general  safety  and  happiness,  in  a  con4 
flict  of  opinion  the  majority  must  have  a  right  to  accomplish  I 
object  liy  the  mcana,  which  they  deem  adequate  for  the  end. 
majority  may,  indeed,  decide,  how  Jar  they  will  respect  the  rights  or 
claims  of  the  minority ;  and  how  far  they  will,  from  poUcy  or  prin- 
ciple, insist  upon  or  absolve  tliem  from  obedience.  But  tliis  is  a  mat- 
ter, on  which  they  decide  for  themselves,  according  to  their  own 
notions  of  justice  or  convenience.  In  a  general  sense  the  will  of  the 
majority  of  the  people  is  absolute  and  sovereign,  limited  only  by  their 
means  and  power  to  make  their  will  effectual.'  The  declaration  of 
independence  (which,  it  is  historically  known,  was  not  the  act  of  the 
whole  American  people)  puts  the  doctrine  on  its  true  groiiiids.  Men  are 
endowed,  it  declares,  with  certain  unalienable  rights,  and  among  these 
arc  life,  liberty,  and  the  pursuit  of  happiness.  To  secure  these  rights 
governments  are  instituted  among  men,  deriving  their  just  [lOwers  from 
the  cotuent  of  the  governed.  Whenever  any  form  of  govemmenf^ 
becomes  dostmetivo  of  these  ends,  it  is  the  right  of  the  people  (plainly  \ 
intending,  tlie  majority  of  the  people)  to  alter,  or  to  abolish  it,  and  to 
institute  a  new  government,  lading  its  foundation  on  such  principles, 
and  organizing  its  powers  in  such  forms,  as  to  thom  shall  seem  most 
likely  to  effect  their  safety  and  happiness. 
^^  SSI.  But  whatever  may  bo  the  true  doctrine,  as  to  the  nature  of 
^he  original  compact  of  society,  or  of  the  subsequent  institution  and 
organization  of  governments  couscfiuent  thereon,  it  is  a  very  unji^ti- 
liable  course  of  reasoning  to  connect  with  the  theory  ail  the  ordinary 
doctrines  applicable  to  municipal  contracts  between  individuals,  or  to 
public  cohventions  between  nations.     We  have  already  seen,  that  the 


'  Hr.  Dane,  in  bin  Appcii'lix  to  the  ninth  volume  of  his  AbridgnMint,  has  cxnminci] 
thia  suUjoct  very  mucli  at  large.  Sec,  especially,  pagca,  3J  to  4-3.  Mr.  Locko,  the  mo(t 
•tronnous  aswrter  of  liberty  and  of  Ihu  original  eompact  of  society,  contends  re»olnt«ly 
for  this  power  of  tlie  majority  iq  Innd  the  minority,  u  a  ncressary  condition  in  the  ori- 
ginal fbmuition  of  wrcicty.  Locke  on  Qovcrnmont,  B.  3,Gh.  8,  (torn  1 8S  to  ^  100. 
19" 
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theory  itself  is  subject  to  many  qualifications ;  but  whether  true  or  not, 
it  is  impossible,  with  a  just  regard  to  the  objects  and  interests  of  soci- 
ety, or  the  nature  of  compacts  of  government,  to  subject  them  to  the 
same  constructions  and  conditions,  as  l)elong  to  positive  obligations, 
created  between  independent  parties,  contemplating  a  distinct  and  per- 
sonal responsibility.  One  of  the  first  elementary  prmciples  of  all  con- 
tracts is,  to  mterpret  them  according  to  the  intentions  and  objects  of 
the  parties.  They  arc  not  to  be  so  construed,  as  to  subvert  the  obvi- 
ous object»j  for  which  they  were  made  :  or  to  lead  to  results  wholly 
beside  the  apparent  intentions  of  those  who  framed  them.^ 

§  332.  Admitting,  therefore,  for  the  sake  of  argument,  that  the 
institution  of  a  government  is  to  l>e  deemed,  in  the  restricted  sense 
already  suggested,  an  original  compact  or  contract  between  each  citi- 
zen and  the  whole  community,  is  it  to  be  construed,  as  a  continuing 
contract  after  its  adoption,  so  as  to  involve  the  notion  of  there  being 
still  distinct  and  independent  parties  to  the  instrument,  capable,  and 
entitled,  as  matter  of  right,  to  judge  and  act  upon  its  construction, 
according  to  tlicir  own  views  of  its  import  and  obligations  ?  to  resist 
the  enforcement  of  the  powers  delegated  to  the  government  at  the 
good  pleasure  of  each  ?  to  dissolve  all  connection  with  it,  whenever 
there  is  a  sup];)0sed  breach  of  it  on  the  other  side  ?  ^  These  are  mo- 
mentous questions,  and  go  to  the  very  foundation  of  every  government 
founded  on  the  voluntary  choice  of  the  people ;  and  they  should  be 
seriously  investigated,  before  we  admit  the  conclusions,  which  may  be 
drawn  from  one  aspect  of  them.'^ 


*  It  wiw  the  ron«iclcr!ifion  of  the  coTise<iiicnccs  dcducible  from  the  theory  of  an  ori- 
ginal subsistinjr  compai't  l)Ctworn  the  people,  upon  the  first  formation  of  civil  societies  and 
governments,  Unit  induced  Doctor  Taley  to  reject  it.  He  supposed,  that,  if  admitted,  iti 
fundamental  principle*!  were  still  disputaMe  and  uncertain;  that,  if  founded  on  compact, 
the  form  of  government,  however  absurd  or  inconvenient,  "ivas  still  obligatory;  and  that 
every  violation  of  the  cornjiart  involved  a  ri;;ht  of  relK'llion  and  a  dissolution  of  the 
government*  Mr.  WiNon  (aflenvanls  Mr.  Justice  Wilson)  urged  the  same  objection 
very  forcibly  in  the  Pcnnt^yivania  Convention  for  a<lopting  the  constitution.  3  Elliot's 
Pcliatcs,  2Sfi,  287,  288.  Mr.  Tlnmo  considers  the  true  rea.son  for  obedience  to  govern- 
ment  to  be,  not  a  contract  or  promise  to  obey ;  but  the  fact,  that  society  conld  not  other- 
"si'iso  Bubsi.<t.t 

«  9  Dane's  Abridjr.  ch.  187,  art.  20,  ^  13.  p.  .'i8a. 

'  Mr.  WtXHlefon  (Elements  of  Jurisp.  p.  '22.)  says,  "  However  the  historical  fact  may 

*  pJiKy's  M'ir:i!  PIiil«.»soii>iy,  B.  K,  >:]:.  3.    Bai  sec  Uiik-Zs  Reflection*  on  the  French  Revotuiiou, 
ante,  p.  210.  217. 

1 1  liiunt's  Euays,  Essay  12. 
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§  333.  Take,  for  iDStance,  the  constitution  of  MossacKuseUs,  which 
in  its  preamble  contains  the  declaration  alreudj  quoted,  that  govern- 
ment "  is  a  social  compact,  by  which  the  whole  people  covenants  with 
each  citizen,  and  each  citisen  with  the  whole  government ; "  aro  wo  to 
construe  that  compact,  after  the  adoption  of  the  constitution,  as  still  a 
contract,  in  which  each  citizen  is  still  a  distinct  party,  entitled  to  hia 
remedy  for  any  breach  of  its  obligationa,  and  authorized  to  separata 
himself  from  the  whole  aociety,  and  to  throw  off  all  allegiance,  when- 
ever he  Buppoaes,  that  any  of  the  fundamental  principles  of  that  com- 
pact are  infringed,  or  misconstrued  'i  Did  the  people  intend,  that  it 
should  be  thua  in  the  power  of  any  individual  to  dissolve  the  whole 
government  at  his  pleasure,  or  to  absolve  himself  from  all  obligations 
and  duties  thereto,  at  his  choice,  or  upon  his  own  interpretatJon  of  the  ( 
instrument?  If  such  a  power  exists,  where  is  the  permanence  or 
security  of  the  government  ?  In  what  manner  are  the  rights  and  pro- 
perty of  the  citizens  to  he  maintained  or  enforced  ?  Where  are  the 
duties  of  allegiance  or  obedience  ?  May  one  withdraw  his  consent  to- 
day, and  ro-asaert  it  to-mon-ow '!  May  one  claim  the  protection  and 
aanatance  of  the  laws  and  institutions  to-day,  and  to-morrow  repudiate 
tiiem  ?  May  one  declare  war  against  all  the  others  for  a  supposed 
infinngcment  of  the  constitution  ?  If  he  may,  then  each  one  has  the 
same  right  in  relation  to  all  others  ;  and  anarchy  and  confusion,  and 
not  order  and  good  gi'vcmment  and  obedience,  arc  the  ingredients, 
wluch  are  mainly  at  work  in  ail  free  institutions,  founded  upon  the  will, 
and  choice,  and  compact  of  the  people.  The  existence  of  the  govern-  1 
ment,  and  its  peace,  and  its  vital  interests  will,  under  such  circum-  I 
stances,  ho  at  the  mercy  and  even  at  the  caprice  of  a  single  individual,  i 
It  would  not  only  be  viun,  but  unjust  to  punish  him  for  disturbing  / 


le  of  a  <iorial  compact,  govemmeiit  ought  to  be,  and  ii  genemllf  couBidcred  m  rounilod 
«ii  consenl,  larit  or  QxprcAR,  or  a  real,  or  qmw  compact.  Tltis  theory  is  amnterial  ba»it 
•f  poUtifBl  rights ;  and  a*  a  thcoreticiil  point,  ib  nol  dHficiilt  to  1«  mnintnincd,  &v.  ic. 
IKot  that  such  consent  Lt  FuliHcqucntlv  rcvokabic  at  the  iritl,  cTen  of  aU  the  tabjeca  of 
«i»c  stale,  for  that  would  hr  nrntiiif;  a  pan  of  the  cooiinunity  equal  in  power  to  tba 
■article  oritriiinlly,  and  superior  to  iho  mlcm  ihi^rcof  after  their  eptahliahmcnt."  However 
^oeitionaMi.'  this  latter  pmitiou  nay  be,  (nnd  it  i*  open  to  mniij  objections,')  itisccftaiD, 
Uiat  a  rit.'ht  uf  the  miooriiy  to  withdraw  from  tlie  govcmracnt,  and  (o  overthroir  itfi 
Iwwers,  has  no  foundation  in  any  just  reasoninj;. 

•  Sou  1  Wilauii'f  Lcclnrci,  417,  tie,  410,  tM. 
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society,  when  it  is  but  by  a  just  exercise  of  the  original  rights  reserved 
to  liim  by  the  compact.  The  maxim,  that  in  every  government  the 
will  of  the  majority  shall,  and  ought  to  govern  the  rest,  would  be  thus 
subverted ;  and  society  would,  in  effect,  be  vo.(\\\(*o.<\Ji^i\p^  np|rnpftl 
elements.  The  association  would  be  temporary  and  fugitive,  like  those 
voliuitary  meetings  among  barbarous  and  savage  communities,  where 
each  acts  fur  himself,  and  submits  only,  while  it  is  his  pleasure. 

§  J]o4.  It  can  readily  be  understood,  in  what  manner  contracts, 
entered  into  by  j»rivatc  persons,  are  to  be  construed,  and  enforced 
under  the  regular  operations  of  an  organized  government.  Under 
such  circumstances,  if  a  breach  is  insisted  on  by  either  side,  the 
propel-  redress  is  administered  by  the  sovereign  power,  through  the 
medium  of  its  delegated  functionaricv**,  and  usually  by  the  judicial 
departiuent,  according  to  the  principles  established  by  the  laws,  which 
compose  tlic  jurisprudence  of  that  country.  In  such  a  case  no  person 
suppose?,  that  each  party  is  at  liberty  to  insist  absolutely  and  pori- 
tivoly  upon  his  own  construction,  and  to  redress  himself  accordingly  by 
force  or  by  fra\id.  He  is  coiiipellal>le  to  submit  the  decision  to  others, 
not  clinsen  by  himself,  but  appniiitod  by  tlie  goveniment,  to  secure 
the  rights,  and  redress  the  wron;r.s  of  the  whole  community.  In  such 
cases  the  doctrine  prevails,  tnfir  h\'/''s  silent  anna.  But  the  reverse 
maxim  would  prevail  upon  the  doctrine  of  which  we  are  speaking, 
intr  anna  f<!Ient  lrr/i*s.  It  is  plain,  tliat  such  a  rcsoi-t  is  not  contem- 
plate d  by  any  of  our  forms  of  government,  l)y  a  suit  of  one  citizen 
against  the  whole  for  a  redress  of  his  grievances,  or  for  a  specific  per- 
formance of  the  obligations  of  tlie  constitution.  He  may  have,  and 
doubtless  in  our  forms  of  administering  justice  has,  a  complete  protec- 
tion of  his  rights  secured  by  the  constitution,  when  they  are  invaded 
by  any  other  citizen.  Ihit  that  is  in  a  s\iit  by  one  citizen  against 
another ;  and  not  against  the  body  politic,  upon  the  notion  of  contract. 

§  335.  It  is  easy,  also,  to  understand,  how  comj  acts  between  inde- 
pendent nations  are  to  be  construed,  and  violations  of  them  redressed. 
Nations,  in  their  sovereign  character,  are  all  upon  an  equality ;  and 
do  not  acknowledge  any  superior,  by  wliose  decrees  they  are  bound, 
or  to  whose  opinions  th  y  are  obedient.  Whenever,  therefore,  any 
differences  arise  between  them,  as  to  the  interpretation  of  a  treaty,  or 
of  the  breach  of  its  terms,  there  is  no  common  arl)iter,  whom  they  are 
bound  to  acknowledge,  having  authority  to  decide  them.  There  are 
but  three  modes,  in  which  these  differences  can  be  adjusted ;  first,  by 
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new  negotiations,  embracing  and  settling  the  matters  in  dispute  ; 
condly,  by  referring  the  same  to  some  common  arbiter,  pro  hae  vit 
whom  they  invest  with  such  power ;  or  thirdly,  by  a  resort  to  arm 
which  is  the  ultima  ratio  regunij  or  the  last  appeal  between  soy< 
reigns. 

336.  It  seems  equally  plain,  that  in  our  forms  of  government,  the 
constitution  cannot  contemplate  either  of  these  modes  of  interpret!^ 
tion  or  redress.  Each  citizen  is  not  supposed  to  enter  into  the  com- 
pact, as  a  sovereign  with  all  the  others  as  sovereign,  retaining  an  inde- 
pendent and  coequal  authority  to  judge,  and  decide  for  himself.  He 
has  no  authority  reserved  to  institute  new  negotiations ;  or  to  suspend 
the  operations  of  the  constitution,  or  to  compel  the  reference  to  a  com- 
mon arbiter ;  or  to  declare,  war  against  the  community  to  which  he 
belongs. 

§  337.  No  such  claim  has  ever  (at  least  to  our  knowledge)  been 
asserted  by  any  jurist  or  statesman,  in  respect  to  any  of  our  state  con- 
stitutions. The  understanding  is  general,  if  not  universal,  that,  hav- 
ing been  adopted  by  the  majority  of  the  people,  the  constitution  of  the 
state  binds  the  whole  community  proprio  vijore ;  and  is  unalterable, 
tmless  by  the  consent  of  the  majority  of  tlie  people,  or  at  least  of  the 
qualified  voters  of  the  state,  in  the  manner  prescribed  by  the  consti- 
tution, or  otherwise  provided  for  by  the  majority.  No  right  exists,  or 
is  supposed  to  exist,  on  the  part  of  any  town,  or  county,  or  other 
organized  body  within  the  state,  short  of  a  majority  of  the  whole  peo- 
ple of  the  state,  to  alter,  suspend,  resist,  or  dissolve  the  operations  of 
that  constitution,  or  to  withdraw  themselves  from  its  jurisdiction. 
Much  less  is  the  compact  supposed  liable  to  interruption,  or  suspe^- 
uon,  or  dissolution,  at  the  will  of  any  private  citizen  upon  his  own 
notion  of  its  i)bligations,  or  of  any  infringements  of  them  by  tlie  con- 
stituted authorities.^  The  only  redress  for  any  such  infringements,, 
and  the  only  guaranty  of  individual  rights  and  property,  are  under-, 
stood  to  consist  in  the  peaceable  appeal  to  the  proper  tribunals  consti- 
tuted by  the  government  for  such  purposes  ;  or  if  these  should  fail,  by 
he  ultimate  appeal  to  the  good  sense,  and  integrity,  and  justice  of  the 
lajority  of  the  people.  And  this,  according  to  Mr.  Locke,  is  the 
•ue  sense  of  the  original  compact,  by  which  every  individual  has  sur- 


>  Dano'8  App.  4  14,  p.  25,  26. 
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rendered  to  the  majority  of  the  society  the  right  permanently  to  con- 
trol, and  direct  the  operations  of  govcmment  therein.^ 

§  ^^8.  The  true  view  to  be  taken  of  our  state  constitutions  is,  that 
they  are  forms  of  government,  ordained  and  established  by  the  people 
in  their  original  sovereign  capacity  to  promote  their  own  happiness, 
and  permanently  to  secure  their  rights,  property,  independence,  and 
common  welfare.     The  language  of  nearly  all  these  state  constitutions 
is,  that  the  people  do  ordain  and  establish  this  constitution  ;  and  where 
these  terms  are  not  expressly  used,  they  are  necessarily  implied  in  the 
vfery  substance  of  the  frame  of  government.^    They  may  be  deemed 
comi)act3,  (though  not  generally  declared  so  on  their  face,)  in  the 
sense  of  their  being  founded  on  the  voluntary  consent  or  agreement  of 
a  majority  of  the  (lualificd  voters  of  the  state.     But  they  are  not 
treated  as  contracts  and  conventions  between  independent  individuals 
and  communities,  having  no  common  umpire.^    The  language  of  these 
instruments  is  not  the  usual  or  appropriate  language  for  mere  matters 
resting,  and  forever  to  rest  in  contract.     In  general  the  import  is,  that 
the  peoi)le  "  ordain  and  establish,"  that  is,  in  their  sovereign  capacity, 
{     meet  and  declare,  what  shall  be  the  fundamental  Law  for  the  govenh 
1    ment  of  themselves  and  their  posterity.     Even  hi  the  constitution  of 
^ftlassachusetts,  which,  more  than  any  other,  wears  the  air  of  contract, 
the  compact  is  declared  to  be  a  "mere  constitution  of  civil  govemr 
ment,"  and  the  people  "  do  agree  on,  ordain,  and  establish  the  follow- 
ing declaration  of  rights,  and  frame  of  government,  as  the  const! tcx.- 
tiori  of  govenimcnt."     In  this  very  bill  of  rights,  the  people 
declared  "  to  have  the  sole  and  exclusive  right  of  governing  the 
selves,  as  a  free,  sovcrei,!:;n,  and  independent  state  ;  "  and  that  "  th 
have  ail  incontestable,  unalienable,  and  indefeasible  right  to  institu 
government,  and  to  reform,  alter,  or  totally  change  the  same,  wh 
their  proteccion,  safety,  prosperity,  and  happiness  reqmre  it."     It 


»  Lorke  on  Govenimcnt,  15.  2,  <Ii.  S,  §  95  to  100;  ch.  19,  §  212.  220,  226,  240,  fc  -*^^; 
1  WiNon's  Law  Lcttiins,  liUK  ;J84.  417.  418.    Mr.  Dane  (App.  p.  32)  says,  that  if  tkr»ei« 
be  any  ronipju-t,  it  U  ix  coiniiart  to  make  a  ('on<titiition :  and  that  done,  the  ngreei^c^eiit 
is  at  nn  i-nd.    It  tht'n  lurtunis  an  exocutod  contract,  and,  accovding  to  the  intent  o^"     dc 
parties,  a  fundamental  law. 

*  Dane's  Apji.  §  16,  IT,  p.  20.  :iO;  Id.  §  14,  p.  25,  2G. 

»  llcineedus,  Elcmcn.  JutU  Xatiir.  L.  2,  ch.  6,  §  109  to  115.    (2  Tarnbull,  Hei-nBieec. 
p.  95,)  &o. 
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ani  accordingly  has  always  been,  treated  as  »  fundamental  law,  and 
not  as  a  mero  contract  of  goTcmment,  duiiog  the  j^ood  pleasuro  of  all 
the  persons,  who  were  originally  bound  by  it,  or  assented  to  it.' 

§  339.  A  constitution  is  in  fact  a  fundamental  law  or  basis  of 
government,  and  falls  strictly  within  the  definition  of  law,  as  given  by 
Mr.  Justice  Blackstoue.  It  is  a  rule  of  action,  prescribed  by  thoi 
supremo  power  in  a  state,  regulating  the  rights  and  duties  of  thel 
whole  community.  It  is  a  raley  as  contradistinguished  from  a  tempo- 1 
rary  or  sudden  order ;  permoaent,  uniform,  and  universal.  It  is  also/ 
called  a  rule,  to  distinguish  it  from  a  compact,  or  agreement ;  for  a 
compact  (he  adds)  is  a  promise  proceeding  from  us ;  law  is  a  com- 
mand directed  to  us.  The  language  of  a  compact  is,  I  will,  or  will 
not  do  this  ;  that  of  a  law  is,  Ihou  shalt,  or  shalt  not  do  it.^  "  In 
compacts  we  ourselves  determine  and  promise,  what  shall  be  done, 
before  we  are  obliged  to  do  it.  In  laws,  we  are  obliged  to  act  without 
ourselves  determining,  or  promising  any  thing  at  all."  ^  It  ia  a  rule 
prescribed ;  that  ia,  it  ia  laid  down,  promulgated,  and  eatablished.  It 
is  prescribed  by  the  supreme  power  in  a  state,  that  ia,  among  \is,  by 
the  people,  or  a  majority  of  them  in  their  original  sovereign  cajiacity. 
Like  the  ordinary  municipal  laws,  it  may  be  founded  upon  our  consent, 
or  that  of  our  representatives ;  but  it  derives  its  ultimate  obligatory 
force,  as  a  lawy  and  not  as  a  compact. 

§  340.  And  it  is  in  thi»  light,  that  the  language  of  the  constitution 
of  the  United  States,  manifestly  contcinplatea  it ;  for  it  declares  (arti- 
cle Cth,)  that  this  constitution  and  the  laws,  Ac.  and  treaties  made 
under  the  authority  of  the  United  States,  "  shall  be  the  supremg.LAW,. 
o£  the  kuul."  This  (as  has  been  justly  observed  by  the  Federalist) 
reaolts  from  the  very  nature  of  political  institutiona.     A  law,  by  the 


>  Mr.  Jiutice  Cluiie,  in  Ware  t.  Hi/llon,  3  Doll.  II.  199,  1  Condnued  R.  90,  113,  de- 
dfve*  the  consUtntion  of  a  state  tobe  tlicfotidanicntAlkw  of  thcKtatc  Mr.  Dam^  haa 
with  gteat  force  said,  tlml  a  i»n8tiniiion  a  a  thing  conulituteil,  an  inslrament  ordnined 
and  ntabliahed-  If  a  committee  fnino  a  conatitutioii  for  a  etutc,  and  the  people  thereof 
meet  id  their  acTenil  connticii,  and  ratify  it,  it  is  a  conatitution  oidained  and  catiilillEhcd, 
»nd  not  a  compact,  or  contrart  among  the  mnnCiet.  8o.  if  they  meet  in  terenti  towni 
and  istify  it,  it  ia  not  a  rompnct  among  them.  A  compact  among  stales  ii  a  confedera- 
tion, and  is  almys  ea  named,  {as  vaa  the  old  confederation,)  and  never  a  constitution. 
9  Dane's  Abridgment,  ch.  IST,  iirl.20,^  15, p.  530. 

*  I  Black.  Comm.  3»,  44,  45.     Sec  ilso  Bnilamaqtii,  rsit  1,  cL  8,  p.  48,  i  3,  4, 3. 

=>  1  Black.  Comm,  4S. 
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very  iiKNuiing  of  the  tonus,  includes  supremacy.^  K  individaals  enter 
iiit«j  a  state  of  society,  the  laws  of  tliat  society  must  be  the  supreme 
regulator  of  their  conduct.  If  a  number  of  political  societies  enter 
int»  a  larger  political  society,  the  laws,  which  the  latter  may  enact, 
pursuant  to  the  powers  entrusted  to  it  by  its  constitution,  must  be 
supreiiK:  over  those  societies,  and  the  individuals,  of  whom  they  are 
coiiiiM.»>eil.  It  would  otherwise  be  a  mere  treaty,  dependent  on  the 
gooi]  faith  of  the  parties,  and  not  a  government^  which  is  only  another 
word  for  political  power  and  supremacy.^  A  state  constitution  is  then 
in  a  just  and  appropriate  sense,  not  only  a  7a{r,buta  supreme  laWjiot 
the  .L">verniiient  of  the  whole  people,  within  the  range  of  the  powers 
actually  contcmfJated,  and  the  rights  secured  by  it.  It  would,  indeed, 
be  an  extraordinary  use  of  language  to  consider  a  declaration  of  rights 
in  a  constitution,  and  especially  of  rights,  which  it  proclaims  to  be 
''  unalienaMc  and  indefeasiljlc,"  to  be  a  matter  of  contract^  and  rest- 
ing oil  :Hicli  a  basis,  ratlier  than  a  solemn  recognition  and  admission  of 
those  rights,  arising  from  the  law  of  nature,  and  the  ^fl  of  Provi- 
dence, aiul  iricapaUc  of  being  transferred  or  surrendered.^ 


'  I'lu'  I'Vdor.jlist,  No.  0.1.     See  also,  No.  15. 

^'  The  RMU-mll^t,  No.  Xi. 

^'  Mr.  AiiaiMs,  in  his  oration  on  the  4th  of  July,  18.31,  usos  the  following  language: 
"  In  tho  I'Mi^tiiMtion  of  thi>  <-oninion\vfjilih  [Massarlniiietisl  it  is  declared,  that  the  bcxiy 
j»oliti«'  1?!  loinud  hy  a  voluntary  association  of  indiviilnal;  That  it  is  a  social  com- 
pact. v<.i'.  The  I'oily  ]M»litic  of  tiio  l.'uited  States  wa.s  formed  hy  a  voluntary  osdOt'iation 
of  the  ]MO])lt:nf  tliu  united  colonics.  Tlic  Dcclanitlon  of  Independence  was  a  fio<'ial 
compact,  l.y  wliich  the  wlmlc  people  covenanted  with  each  citizen  of  the  united  colonies, 
and  ea'  !i  ( iti/en  witli  tlie  wh(»]e  ])eople.  that  the  united  colonics  w-crc,  and  of  right  ought 
to  l»e.  (wi'  ami  independent  states.  Tti  this  compact,  union  was  as  vital,  as  freedom  and 
indi'ii'MKhiice.  From  the  hour  of  that  independence,  no  one  of  the  states,  whose  people 
were  parties  to  it,  couM,  without  a  violation  of  that  i»rimitivc  compact,  secede,  or  sepa- 
rate fioni  tlic  rest.  Kaeh  w;:.-;  pled^jrcd  to  all ;  and  all  were  jdedged  to  each  other  by  a 
conceri  ff  soul,  witliout  limitation  of  time,  in  the  presence  of  Almighty  God,  and  pro- 
claim" d  10  all  mankind.  The  colonies  were  not  declared  to  lie  sovereign  states.  The 
term  • .  o\  (Toii^n '  is  not  even  to  he  found  in  the  Declaration."'  Again  —  '*  Onr  Declara- 
tion «jf  l!i«lcpendence,  our  confederation,  our  constitution  of  the  United  States,  and  aU 
our  ^tatv*  ( «»M.-tiiutions.  without  a  siuj^le  exception,  have  been  volnntary  com]iacts,  dcriv- 
>n::  ail  :l:f  ir  authority  from  the  free  consent  of  the  parties  to  them.*'  And  he  proceeds 
to  stat"'.  tli.it  the  modern  doctrine  of  nullilication  of  the  law.s  of  the  union,  l»y  a  single 
Stat*-,  i-  a  'olcf  i^m  of  lan|j:ua-.'«\  and  imports  .'»Oif-contradiction  ;  and  goes  to  the  destruc- 
tion of  till-  ;:overnmcnt,  and  the  union.  It  is  plain,  from  the  whole  reasoning  of  Mr. 
Adams,  tjjat  when  he  speaks  of  the  constitution  a?!  a  eompiu-t,  he  means  no  more,  than  that 
it  i.<  a  v(»tuntary  and  solemn  consent  of  the  people  to  adopt  it,  as  a  form  of  govcnuuent ; 
and  not  a  treaty  obligation  to  be  abrogiited  at  will  by  a  single  state. 
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§  341.  The  resolution  of  the  coaveution  of  the  peers  aod  commons 
in  1G88,  which  deprived  King  James  the  Second  of  the  throne  of 
Engl^id,  may  perhaps  be  thought  by  some  persona  to  justify  the  doc- 
trine of  an  original  compact  of  government  in  the  sense  of  those,  who 
deem  the  constitution  of  the  United  States  a  treaty  or  league  between 
the  states,  and  resting  merely  in  contract.  It  is  in  the  following 
words :  "  Resolved,  that  King  James  the  Second,  having  endeavored 
to  subvert  the  constitution  of  the  kingdom  hy  Ireaking  the  original 
contract  between  king  and  people  ;  and  by  the  advice  of  Jesuits  and 
other  wicked  persons  having  violated  the  fundamental  laws,  and  with- 
drawn himself  out  of  the  kingdom,  hath  abdicated  the  govemmeat, 
and  that  the  throne  is  thereby  become  vacant."  ^ 

§  342.  It  is  well  known,  that  there  was  a  most  serious  difference  of 
opinion  between  the  house  of  peers  and  the  house  of  commons  upon 
the  language  of  this  resolution,  and  especially  upon  that  part,  which 
declared  the  abdication  and  vacancy  of  the  throne.  In  consequence 
of  which  a  free  conference  was  held  by  committees  of  both  houses,  in 
which  the  most  animated  debates  took  place  between  some  of  the  most 
distinguished  men  in  the  kmgdom.  Eut  the  commons  adhering  to 
their  vote,  the  lords  finally  acceded  to  it.  The  whole  debate  ia  pre- 
served ;  and  the  reasoning  on  each  side  is  given  at  large.^  In  the 
course  of  the  debate  notice  was  freciuently  taken  of  the  expression  of 
breaking  the  original  contract  between  king  and  people.  The  Bishop 
of  Ely  said,  "  I  may  say,  that  this  breaking  the  original  contract  ia  a 
language,  that  hath  not  been  long  used  in  this  place,  nor  known  in 
any  of  our  law  books  or  public  records.  It  is  sprung  up,  but  aa  taken 
from  some  late  authors,  and  those  none  of  the  best  received  ;  and  the 
very  phrase  might  bear  a  great  debate,  if  that  were  now  to  be  spoken 
to."  —  *'  The  making  of  new  laws  being  aa  much  a  part  of  the  original 
compact,  as  the  observing  old  ones,  or  any  thing  else,  we  are  obliged 
to  pursue  those  laws,  till  altered  by  the  le^lative  power,  which,  singly 
or  jointly,  without  the  royal  assent,  I  suppose  we  do  not  pretend  to." 
—  "  We  must  think  sure  that  meant  of  the  compact,  that  was  made  at 
first  time,  when  the  government  was  first  instituted,  and  the  conditions, 
that  each  part  of  the  government  should  observe  on  their  part ;  of 


>  1  Bkck.  Comm.  211,  3S3,  23a. 

■  Porliiuncnbir;  Debates,  168S,  cdiL  1743,  p.  ilOS  e(  aeq. 
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Trhich  this  was  most  fundamental,  that  king,  lords,  and  commons  in 
parliament  assembled  shall  have  the  power  of  making  new  laws  and 
altering  of  old  ones."  ^  Sir  George  Trebj  said,  "  We  are  gone  too 
far,  when  we  offer  to  inquire  into  the  original  contract,  whether  any 
such  thing  is  known,  or  imderstood  in  our  law  or  constitutioiki,  and 
whether  it  'be  new  language  among  us."  First,  it  is  a  phrase  used  by 
the  learned  Mr.  Hooker  in  his  book  of  Ecclesiastical  Polity,  whom  I 
meution  as  a  valuable  authority,  &c.  '^  But  I  have  yet  a  greater 
authority  than  this  to  influence  this  matter,  and  that  is  your  lordship's 
own,  who  have  agreed  to  all  the  vote,  but  this  word,  abdicated^  and 
the  vacancy  of  the  throne."  He  then  supposes  the  king  to  say,  "  The 
title  of  kingship  I  hold  by  original  contract,  and  the  fundamental  con- 
stitutions of  the  government,  and  my  succession  to,  and  possession  of 
the  crown  on  these  terms  is  a  part  of  that  contract.  This  part  of  the 
contract  I  am  weary  of,"  &c.-  The  Earl  of  Nottingham  said,  "  I 
know  uo  laws,  as  laws,  but  what  are  fundamental  constitutions,  as  the 
laws  are  necessary  so  far  to  support  the  foundation."  ^  Sir  Thomas 
Lee  said,  "  The  contract  was  to  settle  the  constitution,  as  to  the  legis- 
lature ;  and  it  is  true,  that  it  is  a  part  of  the  contract,  the  making  of 
laws,  and  that  those  laws  should  oblige  all  sides  when  made.  But  yet 
not  so  as  to  exclude  this  original  constitution  in  all  goverimients,  that 
commence  by  comj)act,  that  there  should  be  a  power  in  the  states  to 
make  provision  in  all  times,  and  upon  all  occasions  for  extraordinary 
cases  of  necessity,  such  as  ours  now  is."  "*  Sir  George  Treby  again 
said,  "  The  laws  made  are  certainly  part  of  the  original  contract,  and 
by  the  laws  made,  &c.  we  are  tied  up  to  keep  in  the  hereditary  line," 
&c.^  Mr.  Sergeant  Holt  (afteiTsards  Lord  Chief  Justice)  said,  "  The 
government  and  magistracy  are  all  under  a  trust,  and  any  acting  con- 
trary to  that  trust  is  a  renouncing  of  the  trust,  though  it  be  not  a 
renouncing  by  formal  deed.  For  it  is  a  plain  declaration  by  act  and 
deed,  though  not  in  writing,  that  he,  who  hath  the  trust,  acting  con- 
trary, is  a  disclaimer  of  the  trust."  ^  Mr.  Sergeant  Maynard  said, 
''  The  constitution,  notwithstanding  the  vacancy,  is  the  same.  The 
laws,  that  are  the  foundations  and  rules  of  that  constitution,  are  the 
same.     But  if  there  be  in  any  instance  a  breach  of  that  constitution. 


'  Parliamentary  Debates,  168S,  edit.  1742,  p.  217,  218. 

2  Id.  p.  221,  223,  224.  3  Id.  225,  226. 

*  Id.  246.  "  Id.  24y.  «  Id.  213. 
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tliatwill  be  an  abdication,  and  that  abdication  will  confer  a  vacancy."' 
Lord  Nottingham  said,  "  Acting  against  a  man's  trust  (saja  Mr.  Ser^ 
geant  Holt)  ia  a  renunciation  of  that  trust.  I  agree,  it  ia  a  violation 
of  his  trust  to  act  contrary  to  it.  And  he  ia  accountable  for  that  vio- 
lation to  answer,  what  the  trust  suffers  out  of  his  own  estate.  But  I 
deny  it  to  be  presently  a  rcnunciatJon  of  the  trust,  and  that  aach  a  one 
is  no  longer  a  trustee."  * 

§  343.  Now  it  is  apparent  from  the  whole  reasoning  of  all  the  par- 
ties, that  they  were  not  considering,  how  for  the  original  institution  of 
government  was  founded  in  compact,  that  is,  how  far  society  itaelf  was 
founded  upon  a  social  compact.  It  was  not  a  question  brought  into 
discussion,  whether  each  of  the  people  contracted  with  the  whole 
people,  or  each  department  of  the  government  with  all  others,  or  each 
organized  community  within  the  realm  with  all  others,  that  there  should 
be  a  frame  of  government,  which  should  form  a  treaty  between  them, 
of  which  each  was  to  judge  for  himself,  and  from  which  each  was  at 
liberty  to  withdraw  at  his  pleasure,  whenever  he  or  they  supposed  it 
broken.  All  of  the  speakers  on  all  sides  were  agreed,  that  the  consti- 
tutjou  was  not  gone  ;  that  it  remjuned  in  f\il!  force,  and  obligatory  upon 
the  whole  people,  including  the  laws  made  under  it,  notwithstanding  Tj" 
the  violations  by  the  king. 

§  Mi.  The  real  point  before  them  was  upon  a  contract  of  a  very 
different  sort,  a  contract,  by  which  the  king  npon  taking  upon  liimself 
the  royal  office  undertook,  and  bound  himself  to  the  whole  people  to 
govern  them  according  to  the  laws  and  constitution  of  the  government. 
.     It  was,  then,  deemed  a  contract  on  liis  part  singly  with  the  whole  peo- 
-„  pie,  they  constituting  an  aggregate  body  on  the  other  part.     It  was  a 
f     contract  or  pledge  by  the  executive,  called  upon  to  assume  an  heredi- 
tary, kingly  authority,  to  govern  according  to  the  rules  prescribed  by 
the  form  of  government,  already  instituted  by  the  people.     The  con- 
stitution of  government  and  its  limitations  of  authority  were  supposed 
to  befixcd  (no  matter  whether  in  fiction  only,  or  in  fact)  antecedently 
to  his  being  chosen  to  the  kingly  office.     We  can  readily  understand, 
bow  snch  a  contract  may  be  formed,  and  continue  even  to  exist.     It 
■was  actually  made  with  William  the  Third,  a  few  days  afterwards  ;  it 
has  been  recently  made  in  France  by  King  Louis  Philippe,  upon  the 


'  Parliwnentarj  Debates,  1688,  cait  1741,  p.3I3,2U. 
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expulsion  of  the  old  line  of  the  Bourbons.  Bat  in  both  these  cases 
the  constitution  of  government  \cas  supposed  to  exist  independent  of, 
and  antecedent  to,  this  contract.  There  was  a  mere  call  of  a  parti* 
cwhxY  i^artj  to  the  throne,  already  established  in  the  government,  upon 
certain  fundamental  conditions,  which,  if  violated  by  the  incumbent, 
lie  ^roke  his  contract,  and  forfeited  his  right  to  the  crown.  But  the 
constittition  of  government  remained,  and  the  only  point  left  was  to 
supply  the  vacancy  by  a  new  choice.^ 

§  8 15.  JEven  in  this  case  a  part  of  the  people  did  not  undertake  to 
declare  the  compact  violated,  or  the  throne  vacant.  The  declaration 
was  made  by  the  peers  in  their  own  right,  and  by  the  commons  by 
Dieir  representatives,  both  being  assembled  in  convention  expressly  to 
meet  the  exigency.  "  For,"  says  Blackstone,  "  whenever  a  question 
arises  between  the  society  at  large,  and  any  ma^trate  vested  with 
powers  originally  delegated  by  that  society,  it  must  be  decided  by  the 
voice  of  that  society  itself.  There  is  not  upon  earth  any  other  tribu- 
nal to  resort  to."  ^ 

§  340.  This  was  precisely  the  view  entertained  by  the  great  revo- 
lutionary wliigs  in  lt)88.  They  did  not  declare  the  government  dis- 
solved, becauvse  the  king  had  violated  the  fundamental  laws  and  obli- 
gations of  the  constitution.  But  they  declared,  that  those  acts 
amounted  to  a  renunciation  and  abdication  of  the  government  by  him ; 
and  that  the  tlirone  was  vacant,  and  must  be  supplied  by  a  new  choice. 
Th.>  original  contract  with  liim  was  gone.  lie  had  repudiated  it ;  and 
lost  all  riizlit^  under  it.  But  these  violations  did  not  dissolve  the  social 
organization,  or  vary  the  existing  constitution  and  laws,  or  justify  any 
of  tlic  subjects  in  renouncing  their  own  allegiance  to  the  government ; 
but  only  to  King  James."  ^  In  short,  the  government  was  no  more 
dissolved,  than  our  own  would  be,  if  the  president  of  the  United  States 
sliould  violate  his  constitutional  duties,  and,  ui>on  an  impeachment  and 
trial,  sliould  be  removed  from  office. 

§  iU7.  There  is  no  analogy  whatsoever  between  that  case,  and  the 


'  I  Black.  Comin.  212,  2i:j. 

s  1  Bhuk.  Comiii.  211,  2^2. 

'  1  l>lark.  Comni.  212,  21.3.  The  same  doctrines  were  avowed  by  the  great  whig 
lenders  of  tlie  holl^ie  of  cominons  on  tlie  trial  of  Doctor  Snchevcrill,  in  1709.  Mr. 
Burke,  in  his  Appeal  from  the  New  to  the  ()h\  Wiigs,  lias  given  a  sanunar^'  of  the 
reasoninir,  and  supported  it  by  copious  extracts  from  the  trial. 
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goTemment  of  the  United  States,  or  the  social  compact,  or  original 
constitution  of  government  adopted  by  a  people.  If  there  were  any 
analogy,  it  would  follow,  that  every  violation  of  the  constitution  of  the 
United  States  by  any  department  of  the  government  would  amount  to 
a  renunciation  by  the  incumbent  or  incumbents  of  all  rights  and  powers 
conferred  on  that  department  by  the  constitution,  ipso  facto,  leaving  a 
vacancy  to  be  filled  up  by  a  new  choice  ;  a  doctrine,  that  has  never 
yet  been  broached,  and  indeed  is  utterly  unmaintainable,  unless  that 
violation  is  aGcertained  in  some  mode  known  to  the  constitution,  and  a 
removal  takes  place  accordingly.  For  otherwise  such  a  violation  by 
any  functionary  of  the  government  would  amount  to  a  renunciation  of 
the  constitution  by  all  the  people  of  the  United  States,  and  thus  pro- 
duce a  dissolution  of  tike  government  eo  inttanti ;  a  doctrine  so  ex- 
travagant, and  so  subversive  of  the  rights  and  liberties  of  the  people, 
and  so  utterly  at  war  with  all  principles  of  common  sense  and  com- 
mon justice,  that  it  could  never  find  its  way  into  public  favor  by  any 
ingenuity  of  reasoning,  or  any  vagaries  of  theory. 

§  348.  In  short,  it  never  entered  into  the  heads  of  the  great  men,' 
who  accomplished  the  glorious  revolution  of  ltj88,  (liat  a  constitution 
of  government,  however  originating,  whether  in  positive  compact,  or 
in  silent  assent  and  aei[uioscence,  after  it  was  adopted  by  the  people, 
remained  a  mere  contract  or  treaty,  open  to  question  by  all,  and  to  be 
annihilated  at  the  will  of  any  of  tlicm  for  any  supposed  or  real  violations 
of  ita  proviaiou".  I'hoy  supposed,  that  fi-om  the  moment  it  became  & 
constitution,  it  ceased  to  be  a  compact,  and  became  a  fundamental 
law  of  absolute  paramount  obligation,  until  changed  by  the  wliole  peo- 
ple in  the  manner  prescribed  by  its  own  rules,  or  by  the  imphed  re- 
Bolting  power,  belonging  to  the  people  in  all  cases  of  necessity  to 
provide  for  tlicir  own  safety.  Their  reasoning  was  addressed,  not  to 
the  constitution,  but  to  the  functionaries,  who  were  called  to  administer 
it.  They  deemed,  that  the  constitution  was  immortal,  and  could  not 
be  forfeited ;  for  it  was  prescribed  by  and  for  the  ben«fit  of-tbc  people. 
But  they  deemed,  and  wisely  deemed,  that  magistracy  is  a  trust,  a 
solemn  public  trust ;  and  ho,  who  violates  his  duties,  forfeits  his  own 
right  to  office,  but  cannot  forfeit  tho  rights  of  the  people.  / 

^  349.  The  subject  has  been,  thus  far,  considered  cMefly  in  reform 
ence  to  the  point,  how  far  government  is  to  be  considered  as  a  compact, 
in  the  sense  of  a  contract,  as  contradistinguished  from  an  act  of  solemn 
acknowledgment  or  assent ;  and  how  far  oar  state  coostitulioDijri^l 


^i'-^.^' 
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to  be  <.loeme(l  such  contracts,  rather  than  fandajncntal  laws,  prescribed 
!)y  tho  sovereign  power.  The  conclusion,  to  which  we  have  arrived, 
\:n,  that  a  state  constitution  is  no  farther  to  be  deemed  a  compact,  than 
that  it  is  a  matter  of  consent  by  the  people,  binding  them  to  obedience 
to  its  requisitions ;  and  that  its  proper  character  is  that  of  a  funda- 
TQeiital  law,  pre?ori])ed  by  the  will  of  the  majority  of  the  people  of  the 
.^tatc,  (who  are  entitled  to  prescribe  it,)  for  the  government  and  regu- 
lation of  the  whole  people.^  It  binds  them,  as  a  supreme  rule,  ordain- 
*:(i  ]»y  t!ie  sovereign  power,  and  not  merely  as  a  vo\untary  contract, 
'•iiterod  into  by  jmrtles  capable  of  contracting,  and  binding  themselves 
hy  such  terms,  as  they  choose  to  select.-  If  this  be  a  correct  view  of 
the  subject,  it  will  enable  us  to  enter  upon  the  other  parts  of  the  pro- 
j^osel  discussion  with  principles  to  guide  us  in  the  illustration  of  the 
O'Mitrnversv. 

§  •^')0.  In  what  light,  then,  is  the  constitution  of  the  United  States 
to  he  regarded  't  Is  it  a  mere  compact,  treaty,  or  confederation  of 
the  states  composing  the  Union,  or  of  the  people  thereof,  whereby 
(.•ach  of  the  several  states,  and  the  j»oopl(>  thereof,  have  resj^ectively 
bound  tliemselves  to  each  other?  <)v  is  it  a  form  of  goveniment, 
vfliich,  having  heen  ratified  ]»y  a  majority  of  the  people  in  all  the 
itates,  is  obligatory  uj>ou  them,  ;is  tlie  liresoribetl  rule  of  conduct  of 
the  sovereign  jMnver,  to  tl-e  extent  of  its  provisions  V 

^  351.  Let  us  consider,  in  the  firsr  ph'.ee,  whether  it  is  to  be  deemed 
n  c"mi:)act?  l>v  tliis,  we  do  not  mean  an  act  of  solemn  assent  bv  the 
pooi)le  to  it.  as  a  form  of  guvernmout,  (of  wliich  there  is  no  room  for 
doul>t) ;  but  a  eonti*act  imi-osiiig  mutual  obligations,  and  contemphiting 
the  pennanent  subsistence  of  parties  having  an  independent  right  to 
construe,  control,  and  judge  of  its  obligations.     If  in  this  latter  sense 


i  It  id  in  iliis  poii-t^.  ihut  ^Ir.  Cliicf  Ju'ti'^o  T.iy  i>  to  l>c  untltT^tood  iu  his  opinion  in 
rhl<liJin  V.  (.'""-ji-r,  {2  Dall.  li.  41'.>;  S.  C.  Prt.r.s'.^  Cou-1.  K.  «-jr,.  6GS,)  when  he  niv^, 
''every  si;ite  roiistiiiition  if  a  coini.iaft.  inmlo  l»y  junl  lieiwccn  tlio  ciiizens  of  the  state  lo 
iroveni  thcnii^tlvcs  in  a  <'ortaiii  maiimT;  ami  tlio  constitution  of  ilie  T^nitcd  States  is 
]:kcAviKc  a  compart,  matlol»y  tlii*  ij<.oiiIo  of  tlu-  I.'iiind  States  to  go\<'rn  themselves,  as  to 
j^neral  ol»jects.  in  a  rcrt^iin  niauu'-r."  Tljc:  ronicxt  almndantly  .shows*,  that  he  t'^nsiJ- 
erc'l  it  a  t'lnulanientMl  huv  of  L^'nernmrnl:  nii'l  that  it--^  jio'.vcra  fli-l  not  rest  on  mere 
treaty:  hut  were  supreme,  ami  wore  to  lie  construed  hy  the  judicial  dejiartuicMij;  and 
that  the  states  were  hound  to  ohey. 

'  Heineecius.  Klein.  Juris,  ^atur.  L.  2,  eh.  G,  ^-  lo9  to  112;  2  TurahuU's  Heinccc 
P  0.'),  &e 
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it  id  to  be  deemed  a  compact,  it  must  bo,  cither  because  it  contains  on 
its  face  Btdjmlations  to  that  eflbct,  or  because  it  is  nccessanly  implied 
from  the  nature  and  objects  of  a  frame  of  government. 

§  S52.  There  is  nowhere  found  upon  the  face  of  the  constitution^ 
any  clause,  intimating  it  to  be  a  comjact,  or  in  anytyise  providing  for 
its  interpretation,  aa  such.  On  tlie  contrary,  the  preamble  emphati- 
cally ajx-aks  of  it,  tm  a  solemn  ordinance  and  cstablisbmont  of  govern- 
ment. The  language  is,  "  We,  the  peoplu  of  the  United  t^tatea  do 
ordnin  and  i-gtahl'mh  this  consit'tufion  for  the  United  States  of  Araeri- 
ea,"  T/ic  j'coj'le  do  ordain  and  estahlhli,  not  contract  and  atijiulate 
with  eaeli  other.'  The  people  of  tlic  United  State*,  not  tlie  distinct 
peofJc  of  a  jxirticular  state  with  the  people  of  the  other  slates.  The 
people  ordain  and  establish  a  "  constitution, "  not  a  "  confederation" 
The  distinction  betwccu  a  constitution  and  a  confederation  is  well 
known  and  understood.  The  latter,  or  at  least  a  pure  confederation, 
is  a  mere  treaty  or  league  betivecn  independent  states,  and  binds  no 
longer,  than  during  the  gO'jd  pleasure  of  each.^  It  rests  forever  in 
articles  (if  compact,  where  eauli  h,  or  inay  be  the  supremo  judgi>  of  its 
own  rights  and  duties.  The  former  is  a  permanent  form  of  govern- 
ment, where  tlio  powers,  once  givc-n,  are  irrevocable,  and  canni-t  he 
resumed  or  withdrawn  nt  pleasure,  "Wh'.'thor  formed  by  a  single 
people,  or  by  dilTorcnt  sociuties  of  people,  in  thoir  [lolitical  capacity,  a 
constitution,  though  originating  in  consent,  boeonics  when  mtified, 
obligatory,  as  a  fundamental  ordinance  or  law.^     Tho  constitution  of  a 


■  TliRiTiin1s''nr<1ainnnilcstiili]i-ih''  .ire  nl-m  rniiilil  inthcSil  nnirlit  of  tho  mnstiln'ion : 
"  The  juilk'iiil  jrfiwcr  hIiiiII  be  visli-cl  in  wju  siiinvniu  coun,  ami  in  surli  iofurior  courh,  as 
the  i:aatfKi»  iiia,v  from  tiino  to  litnc  an/nio  nml  irhiUlsh."  How  n  Iliis  to  l<o  (lone  tiy 
coDj^si '!  Ildnly  liy  a  kw  :  an\  u-1iuu  onliiiiii^il  uinl  c.<tHl>lishc<1,  is  sniHi  n  law  a  rou- 
trail  or  i?oinpni>i  hctwpen  the  h-;;i>liitiiic  nnd  the  proplr,  or  the  ponrt,  <a  tho  ilitTiTimt 
departments  uf  die  gOTemiiiciit !  No.  It  u  oeillicr  more  nor  tc»  Ihnii  it  Inn-,  miulc  'vy 
conipulent  auttioritr,  Ujioii  aii  n:>seiit  or  a^nvnii-nt  of  Ttiiii'H.  In  Miirliu  r.  l/<t:itir, 
{I  WlKMt.n.am,  3^4,1  Ihc^uiirenicConrt  snid, '-ThecoinXittilianoniicOiiKilSNitea 
WHS  orOalne'l  and  I'Sti.MiiiEieil,  mit  l>v  i!ie  ttatu  in  thcJr  Fuvcrvi;m  ciiiMi<'iiir:i.  Iitit  c]U[ Jiu- 
tkOiillv, tut  till  [iiFDiiilitcofiliDi-un^titution  declares,  'IiTthcpcopIuof  the  l^jiiti'il  .'Sutcs."* 
To  the  Biimc  cricf^t  is  the  ivusoiiin^  of  Mr.  Chief  JuKtk-c  Slunitialt,  in  dvliveriiis  the 
opinion  of  the  eourt  in  MrVilla':A  r.  Mnr^anrl,  (i  Arhenlon,  316, 4iiS  to  405.  already  cited,) 

*  Tlio  FedeniHM,  Xti.  !i,  i:.,  IT,  IM.  33  j  TVcbstor's  Sincchen,  IfMO;  Dime's  App.  it, 
p.  11,  \  14.  p.:f3,&c.i  IJ.4IU,p.21;Mr.Murtiu*»Letlor,  3Elliol,S3;lTuc]u:r*«BIa^ 
Comm.  A]>;i.  UC. 

»  1  Wilion's  L«ture3,417.  ' 
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confo'lcratcd  republic,  that  ia,  of  a  national  republic  formed  of  several 
states,  is,  or  at  least  may  be,  not  less  an  irrevocable  form  of  govem- 
nicTii,  than  the  constitution  of  a  8tat€  formed  and  ratified  by  the 
a;i;>!;r*.\i:atc  of  tlic  several  counties  of  the  state.^ 

§  *>;"»•!.  If  it  had  been  the  design  of  the  framers  of  the  constitution 
or  of  the  peopU\  who  ratified  it,  to  consider  it  a  mere  confederation, 
rosting  on  treaty  stipulations,  it  is  difficult  to  conceive,  that  the  appro- 
priate terras  should  not  have  been  found  in  it.  The  United  States 
woro  no  strangers  to  comj)acts  of  this  nature.^  They  had  subsisted  to 
a  limited  extent  before  the  revolution.  The  articles  of  confederation, 
tliougli  in  some  few  respects  national,  were  mainly  of  a  pure  federative 
cliaraoter,  and  were  treated  as  stipulations  between  states  for  many 
purposes  independent  and  sovereign.^  And  yet  (as  has  been  already 
seen)  it  was  deemed  a  political  heresy  to  maintain,  that  under  it  any 
state  had  a  right  to  >nthdraw  from  it  at  pleasure,  and  repeal  its  opera- 
tion :  and  that  a  party  to  the  compact  had  a  right  to  revoke  that  comr 
pact."*  The  only  places,  where  the  terms  confederation  or  compcui^ 
are  found  in  the  oonstitutioii,  apply  to  sul.)jects  of  an  entirely  different 
nature,  and  manifestly  in  contradistinction  to  contititntion.  Thus,  in 
the  tenth  section  of  tin*  first  article  it  is  doclarod,  that  "■  no  state  shall 
enter  into  any  treaty,  allianvo,  or  cn/i/alrfffinn  ^-'^  "no  state  shall, 
without  the  consent  of  con-nv-ss,  kc.  enter  into  anv  a;rreenient  or  com- 
jffiCt  with  another  state,  or  with  a  f<.»rcign  power.''  Again,  in  the  sLxth 
artiv-le  it  is  declared,  that  "'  all  debts  contracted,  and  enira^ements 
entered  into,  before  the  a'loptiou  of  this  constitution,  shall  be  as  valid 
a^raiii.st  the  United  J^tatcs  un<ler  this  constitution^  as  under  the  ctmfed- 


»  S.'O  The  Fe.lorali-t,  No.  9:  Td.  No.  15.  10  :  1.1.  No.  .32:  Id.  No.  a9. 

#  f  4 

'  Now  Knj^hunl  Cniifcl.'nuy  of  lOt'^:  .'I  Kent,  Comm.  lUO.  li»1, 102:  Iliiwlcon  Const. 
IntToduct.  p.  24.  2.").  In  til'."  onli!i:in<"i'  of  17^7.  for  i\w  povomnicnt  of  the  tcrritorv 
norlliwvst  of  tin."  Oliio,  rtrt;iiji  :n-tir!('.-  won'  rx^rcssly  doclsircd  to  hr  ''articlo-s  ot\\»nffat't 
l»ot\vc<.'n  the  oiiu'nial  staio-.  |i.  o  the  rnitc«l  StMt.e«.|  and  the  lu'oplc  and  stnti:s  [states 
in  fiifuro.  for  noni!  were  linn  in  hoinir|  in  thr  said  tcrritorv."  I>nt  to  paanl  a;^iii»t  any 
p05.siMc  diflirulty,  it  w:i<  dt  rl:>rod,  tluit  tlii'>c  .'irii«-lcs  sbonhl  "forcviT  reuiiiiu  unalterable, 
unless  by  tfjmmou  ronsruf.''  So,  tliat  tlionirli  a  conijiact,  neither  jiarty  wa*  at  liberty  to 
witlidraw  from  it  at  its  jdi-asnre,  or  to  ah-tdvi.'  i !«:(.•  If  from  its  ohlipition?.  AVhy  was  uol 
the  constitution  of  the  I'nircd  States  declared  to  he  articles  of  compact,  if  that  w;u5  the 
intention  of  the  framers  ?  "* 

3  The  Federalist,  No.  15,  22,  nO,  40,  4.'J ;  Otjd.n  v.  fJiUn^ns,  9  AVbcaton's  R.  1,  187. 

*  The  Fcdcrali&t,  ^'o.  22 ;  Id.  No.  43. 
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rrot'i"i>y  A'i:\u\,  \\\  tlu^  t"iitli  ;nu(.'ii  ]ii!('i;'  i;  *<  'mv-I.u'vmI.  .--.r  -•  tlio 
Imav..'!'-  not  dih-'itit^  <l  l.»v  tlie  c'lisliniti-'ii,  -I'M"  ■;  i'^-Mi'lti.'d  I'V  ii  t<»  tuo 
States,  are  reserved  to  the  states  respeetively,  or  to  the  peoi»le."  A 
contract  can  in  no  just  sense  be  called  a  delegation  of  powei^s.  • 

§  854.  But  that,  which  would  seem  conclusive  on  the  subject,  (a3 
has  been  already  stated,)  is,  the  very  language  of  the  constitution 
itself,  declaring  it  to  be  a  supreme  fundamental  law,  and  to  bo  of  judi- 
cial obligation,  and  recognition  in  the  administration  of  justice.    "  This 
constitution,"  says  the   sixth  article,  '^  and  the  laws  of  the  United 
.)  States,  which  shall  bo  made  in  pursuance  thereof,  and  all  treaties 
i!  made,  or  which  shall  bo  made  under  the  authority  of  the  United  States, 
}  ■;  ihall  he  the  supreme  law  of  the  land  ;  and  the  judges  in  every  stat« 
shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any 
state   to  the  contrary  notwithstanding."     If  it  is  the  supreme  law, 
how  can  the  people  of  any  state,  eitlier   by  any  form  of  its   own 
constitution,  or  laws,  or  other  proceedings,  rei>eal,  or  abrogate,  or 
suspend  it  ? 

§  355.  But,  if  the  language  of  the  constitution  were  less  explicit 
and  irresistible,  no  other  inference  could  be  correctly  deduced  from  a 
*  view  of  the  nature  and  objects  of  the  instniuicnt.  The  design  is  to 
establish  a  form  of  government.  This,  of  itself,  imjwrts  legal  obliga- 
tion, permanence,  and  uncontrollability  by  any,  but  the  authorities 
authorized  to  alter,  or  abolish  it.  The  obJL»ct  was  to  secure  the  bless- 
ings of  liberty  to  the  people,  and  to  their  i»osterity.  The  avowed 
intention  was  to  supersede  the  old  confederation,  and  substitute  in  its 
place  a  new  form  of  government.  We  have  seen,  that  the  inefficiency 
of  the  old  confederation  forced  the  states  to  surrender  the  league  then 
e»sting,  and  to  establish  a  national  constitution.^  The  convention 
also,  which  framed  the  constitution,  declared  this  in  the  letter  accom- 


'  The  Tcry  first  Resolution  adoptod  by  the  convention  (six  statep  to  two  states)  was  in 
the  followiu<;  words:  "  Kcsolved,  that  it  is  the  opinion  of  tliis  committee,  th:it  u  national 
gOTcmment  ought  to  he  cstalilishcd  of  a  supreme  legislative,  judiciary,  and  execu- 
tive j''*  plainly  showing,  that  it  was  a  natioiud  government,  not  a  ronj]):ut,  whi<h  they 
were  nliout  to  estahlish ;  a  supn^me  legislative,  judiciary,  and  executive,  and  not  a  njcre 
treaty  for  the  exercise  of  doi>endcnt  j^owere  during  the  good  pleasure  of  all  the  coutRict- 
ing  parties. 

*  Jounuil  of  Convcnlioji,  p.  <!,  101,  \V.i,  'Jff7  ;  4  Ellioit's  DolnXc^^,  19.    Sec  also  i  Pitkin**  History 
23;!. 
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J  .:.     •*  I:  :-  .'.r:  is.r  in^r-o'.ixi'.e  in  tee  H-ieralgo 
-•  -v--."  - -."^  "...r.  !j:v:r.  ••  :.  ^cir*  all  r.iis  of  indeT'eiidciit 

"  "V   ".'.    -■-'•  ■"'       j"    '■    ","-"    "-"T-  '.-    *"  .-   •'".i   't- -;irA-S*  ^n*1    SA^*^  r»f  aII 

.  ..'.\'.  •.:.•.•; r.'.j  '.l:.;  •:?:::r  h'Itt  r.ro  ar-  a  $hare  of  liberty  to 
■  -:  •.:-'':  .-■:-:.'*■  "  Id  Jill  ir  •leli'-erarlvr^  on  this  subject,  we 
■ :  i  ii!  V  ::.     -  v".*^-  •.:.!:.  7r:.':c:-  arT*/ar:~l  ::  us  the  -^reaicst  bktb- 

".■.';  i  '•:?  7r  -"fi-Kv.'.  tV-i'.-i:-.'.  =a:e:T.  wrhi'^  otit  national  exist- 

'^^    ;!  i  •.:.!-  ^  »■;  atviir.e  1  Cvrisistentlr  with  the  notion  of  an 

J  *r:x'.-:  '.-r  ':vr.f'.-l»:racT.  -RLieh  each  at  its  rleasnre  was  at  libertr 


'.J  ., 


1  ..  . 

■ 

■-.•■.  <• 


'•I.  I:  b.  a!-o  }.:Ttorical!y  known,  that  one  of  the  objections  taken 
•  r'T/or.-r/.T  of  tho  cons:i:uti>n  was,  "  that  it  is  not  a  t-:*«/VAr»- 
:'■  ♦I'.o  .-'..';t"=.  b-i",  a  ;/oieim/Atnt  of  individuals."  '  It  was,  neTe^ 
■.  I:.  :■.•:  r  ']':riiU  instniments  of  ratification  by  the  people  of  die 
i\  'Vii^'-i.  .'ii-:oiit'jd  to.  as  a  constitution.  The  language  of  those  in- 
vr  ;:r/rit-:  unifoniily  i--, '"  We,  ic.  do  absent  to,  and  ratify  the  s^d  «•■ 
,  ^■'./^^,,/."  '  Ti.»:  f'.nr;-?  ''■f  t!:«:-  iviiveution  of  Massachusetts  and  New 
if..:.'..'-'.::'^'  fir«.-  .-Mf.'-v. '.ar  ]  ■•o'lliar  iii  their  laiir-in-jo.     '•  Tlie  conven- 

*':■■.,.  ...c.  .'M.J:iiO'.\  1'"]  _••!./.  wiOi  cniT'f!;!   liuart-^.  t!ic    croodness   of  the 

■ .  ■  ^- 

Si;-  n  rr/j  Rii!«.r  <A'  ■.]:':  niiivrrv.  iii  aff  rJiii::  the  reoj-le  of  the  I'nited 
,"■"*;«'.':-.  ill  tljr-  coufv';  of  liis  iT'.vi'loi.OL-.  ail  oi'T'Ort unity,  deliberately 
:»!:'!  j.'-.'i'-";iM-.'.  \vit!.oiit  forco  or  <y,ryvbc\  f'f  cMtoriiig  into  an  *x}dicit 
:.:.'!  .■■,/'„», I  r;,,ii].n.rt  with  each  other.  ';v  'Us-nti/i^f  to,  and  nU/fi/ing a 


'  .l';'iirnl  of  ( 'ort*. cnfiori.  ji   '',h7,  'J0*<. 
'I  Ii'-  i.M,t.ijjivi-  (,f  i!.i-   ^ii|iri;nii:  ("niirt  in    (i'>h}.<,„s  v.  C^jthn^  ('J  AVheat  R.  1,  1S7.)  IS 
■»' T,  «■  .;ii'-  j'.i-  on  t'li-  -'i'  J*-ii 

A  |.:<liMiiii.ii V  \h  till-  \.rv  !il.|(?  (li-.fTi'iioTi«  of  tlic  ••on^titiition.  whirh  wo  hare 
li«;i!'l  l'.;Mi  ili<:  l.:ir  ;i!i'l  ;i-:  !i  :\in_'  -orii--  iiifliirTicij'  on  iis  ronstrurtion,  reference  has  been 
ni;i'l- tn  !l;i-  |iolij;«;iI  -itii:irinii  r-t"  tluM-  >t!'.tLr,  nuterior  to  its  fommitioii.  It  I1.IS  been 
.  .li'l,  tli.i!  tli' y  v.i-i.-  rixcpi  i_'ii.  v.'in:  rnmijloti-Iy  iTniiju-iuUMit.  an«l  were  conue<*ted  with 
♦  ri'  !i  oili'T  fji.ly  !iy  ;i  !■  .".'li.-.  '|'|,i^  !<  tnie.  liut.  wlu-n  tlu^-^i^  mIIIcjI  >overeig:ii.«!  eonvcrted 
ihiir  |.-.i:'u«-  iiilo  ;i -nwriiiiiiiit.  •.vIm-h  tliev  <'«nivortL'<l  tlicir  ( 'nnjnrss  of  AiiibassadorF, 
«bl»iii''l  Id  i|<  MIhtmIi-  <jti  ilnir  •••jTiMiioii  r-fun-rrn.':.  ami  to  rei-oiuim-iul  mOiLsiiivii  of  genc- 
i:il  iiiilii\  into  li  l<;:i-.|;Miin'.  iiiij.()Wit(m|  th  oiiait  laws  on  tlie  most  interesting  subjeets. 
ihr  nlioliM  liMnirttT.  in  wlii'lrihi-  stJit.--  ;i]ipi'iir.  unib.Twent  a  I'hanjre.  the  extent  of  whleh 
nni-t  lii-  <lri«TMiinf<I  Ny  a  fair  I'fM'ifloration  <»f  the  instninient,by  whieh  tliat  change  w« 
I'fliMt'"*!  ■' 

•'  'V\\v  I'Vilcrali«,f.  \o..'{s,  j,.  :2I7  :  M.  No.  'MK  p.  2nil. 

*  Nm:  the  fiinns  in  the  .journals  of  tlie  Convention,  &e.  (1819,)  p.  390  to  465. 
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new  constitution,  kc.  do  assent  to,  and  ratify  the  said  constitution."  ^ 
And  although  many  declarations  of  rights,  many  propoaltiona  of  omcod- 
ments,  and  many  protestations  of  reserved  powers  are  to  be  found 
accompanying  the  ratifications  of  the  various  conventions,  sufficiently 
evincive  of  the  extreme  caution  and  jealousy  of  those  bodies,  and  of 
the  people  at  large,  it  is  remarkable,  that  there  is  nowhere  to  be 
found  the  slightest  allusion  to  the  instrument,  as  a  confederation  or 
compact  of  states  in  their  sovereign  capacity,  and  no  reservation  of 
any  right,  on  the  part  of  any  state,  to  dissolve  its  connection,  or  to 
abrogate  its  assent,  or  to  suspend  the  operations  of  the  constitution,  as 
to  itself.  On  the  contrary,  that  of  Virginia,  vrhicli  speaks  most  point- 
edly to  the  topic,  merely  declares,  "  that  the  powers  granted  under  the 
constitution,  heini/  licrlvcd  from  the  people  of  the  United  States,  may 
be  resumed  by  them  [not  by  any  one  of  the  states]  whenever  the 
same  slial!  be  perverted  to  their  injury  or  oppression,"  ^ 

§  -Sol.  So  that  there  is  very  strong  negative  testimony  against  the       /y 
notion  of  its  being  a  compact  or  confederation,  of  the  nature  of  which  '■ 

we  have  spoken,  founded  upon  the  known  history  of  the  times,  and  the 
acts  of  ratification,  as  well  as  upon  tiie  antecedent  articles  of  couleder- 
ation.  The  latter  purjiortud  on  their  face  to  he  a  mere  confederacy. 
The  language  of  the  tbii-d  article  was,  "  The  said  states  hereby  sever- 
ally enter  into  a  firm  li;if/He  of  fi'iendship  with  each  other  for  their  com- 
mon defence,  kc.  binding  themselves  to  assist  each  other."  And  the 
ratification  was  by  delegtites  of  the  state  legislatures,  who  solemnly 
plighted  and  engaged  the  faitJi  of  their  respective  constituents, 
that  they  should  abide  by  the  determination  of  the  United  States  in 
congress  assembled  on  all  questions,  which,  by  the  said  confederation, 
are  submitted  to  them  ;  and  that  the  articles  thereof  should  be  invio- 
lably obsen'cd  by  the  states  tliey  respectively  represented.^ 

^  358.  It  b  not  unworthy  of  observation,  that  in  the  debates  of  the 
varioiis  conventions  called  to  examine  and  ratify  the  constitution,  tliis 
subject  did  not  [>a3S  without  discussion.  The  opponents,  on  many 
occasions,  pressed  the  objection,  that  it  was  a  consolidated  government, 


1  Journnla  of  the  Conv(;nt[on,  &c.  (1S19,)  p.  401,  402,  412. 

*  Id.  |i.  41G'  or  iho  ri^lit  of  a  majority  ot  (lie  whole  people  to  change  their  consti- 
tution, at  will,  thero  is  an  doiilit.  See  1  Wilson's  Lectures,  418 ;  1  Tackei^  Black. 
ComiD.  IGo. 

'  Artidos  of  Coofederation.  ITSr.  orl.  13, 
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aij'l  t'liitraated  it  with  tlio  confcJeratioQ.'  Ifone  of  ite  advocates  pre- 
teii'l;''!  to  'Iciiy,  tliat  its  tlcaign  was  to  eatablist  a  national  government, 
a^  i-'-M'.ra'\iiiiiigii\:iii<n\  from  a  mere  league  or  treaty,  however  thej 
]iii;^'!it  'i]>[ii<jc  tlic  sii;:,iCdtions,  that  h  was  a  consolidation  of  the  states.' 
In  tl\<.'  N%irtli  Carolina  debates,  one  of  die  members  laid  it  down,  as  i 
fuuilpiiioiitid  print-itilc  of  every  safe  and  free  government,  that  "a 
giivi liiiucnt  13  a  eonijiaet  lictween  the  ruleni  and  the  people."  Tha 
wa?  iLi'.-i  strenuously  denied  on  tlio  other  side  by  gentlemen  of  great 
cniiiiLiice.  They  said,  '*  A  compact  cannot  be  annulled,  but  by  die 
ouii.-.ut  "f  l>i>th  parties.  Therefore,  unless  tlie  rulers  are  guilty  of 
qiiiii^-'tiiii,  the  [leoplcjon  the  principles  of  a  compact,  have  no  right  to 
ncw-ijiiidil  their  govcmnicnt.  This  is  held  to  be  the  principle  of  some 
moiiiwiliieal  goveriuueiits  in  Eui-ojic.  Our  government  is  founded 
oil  uiU'.'ii  tiubler  pnueijpK'S.  The  people  are  known  with  certain^  to 
have  iin/ui:ited  it  thciiiielves.  Those  in  power  are  their  servants  and 
jig(i;t':.  And  till'  people,  without  their  consent,  may  new-model  the 
(rnvr:  iLiiii'iit,  iviifiiever  they  think  projier,  not  merely  because  it  is  op- 
pre-.-ivi'!_v  I'sereijir'!.  l.iit  ln.Mjauiu  they  think  another  form  will  be  more 
eoiidiiciv"  to  their  ivellare."  * 

§  ;'.."■!',  N"iir  sh'iuM  i:  h<:  omitted,  tliat  in  tiie  most  ebborate  expoa- 
tioiiJ  iif  the  C'.>i-titiit!i>n  '^y  its  friondfl,  its  oLaracter,  as  a  permanent 
fiiriii  t>f  ;:.iveriimi'nt,  as  a  fiiiidaumutul  law,  as  a  supreme  rule,  which 
11(1  p-.an-  Wi(S  at  liljeny  t^p  di-sregard,  susjpeinl,  or  annul,  was  constantly 
admiitp  il,  and  iiL.:i:;tci  on,  as  one  of  tlie  strongest  reasons,  why  it 


■  1  rio  not  say.  ibut  tlic  tiiuiiiirr  of  stiitin;:  llli'  olijcrtioii  wa;  just,  but  (he  TaM  ahnn- 
•liiiiilv  ii|>]'i';ir:<  ill  lliL'  ipriiilril  •[i'Ikiil'^'.  Kur  tlI^tu^l'l:',  ill  the  Vinnui.-L  deliaies,  (a  KHior'i 
])i'l>.  '17.1  .Mr.  Ili'nn'  siii't.  "  'I'luit  tlii<  l"  ii  viiii~ol:i1nt(:(I  ^'ovcrniDCDt  is  dcmocftni!'!} 
.■lc;ir.-  ■"IVlimiiuai.'.-  |i-^|  •  WiM!iviKO|.lp,'iij«CJul  of, '  Wc  tlitM'o/.a,'  Soiw  ftn;  tb« 
r1iar.pr!ori-ii<-':  iitiil  i^biil  ol'  :i  i-iiiifi'rlrnilion.  If  iliu  $latr$  be  not  tlic  agonis  of  tliis  rom- 
jKii't.  Ir  itiii'i  bn  onu  ;.Tt-iiE  <-uii~u!i<lult-ii  iinli<)il:i(  ^uvciniutcnt  uf  ibu  people  of  all  tbc 
sl»k^'  'l'bi'liLc^pit'-„i>ii»iii>ill  W  fiiiiiid  ill  viprioii>plai\-sinMr.  EtUofsDctiulf^iB 
Olliri'  >::.:.'-.  Si:c  1  KltbitV  Di'bud'a.  fl,  U3.  lli>.  St-u  a.\fo,ii  Amer.  Museum.  iH: 
a  Amii'.  MiisPHiii,  5 HI, 34ii ;  Mr.  Murtln's  IaIUx, i  Elliot's Delwtea, p. 33. 

-  .'I  t^llict'  lluliiiU'is  U.'i,  :<57,  S!II ;  The  RitrniliM,  Ho.  92,  3S,  30,  41,  45;  3  AlB*. 
ilM<.-v.m.  *-2±  4-21. 

=  Mr.Iivibll,:iKlliolVlW.iite,-.a4,3i}  Id.  9)0,  Mr.  MeC'luw,  LI- 35 ;  Mr.  SpewM, 
H.  -J'],  j:-.  I'l,  l.l!i.  t't'e  alsn  3  KIlinlMlliliiiic*,  156;  iikB  also  CMiMmT.  <iter^, 
."1  DiiH.  -liH;  sC'ciiiileiisiiilHpii.  il!.--.  CfiT,  r.f.^!.  Sv<>nl»«in  Vcnn.lklmtra,  Mr.  ^Vilfon'i 
deniul,  thut  the  ran^titution  wa>  .a  p'om]p:>cI;  3  Kliiot's  Udmtc^  2S6,  aST.  Scealw 
JfcC«."i".*  V.  M-irslantt.  4  WlKiiloii,  Slfi,  40I. 
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should  be  ailoptcd  in  lieu  of  the  eonfederatioD,^  It  ia  matter  of  sur- 
prise, tlicrefore,  that  a  luarned  commcutator  should  have  admitted  the , 
right  of  any  state,  or  of  the  jicoplo  of  any  atato..  without  the  consent 
of  the  rest,  to  secede  from  the  union  at  its  own  pleasure.^  The  peo- 
ple of  the  Vuitcd  States  have  a  rijrht  to  abolish,  oi'  alter  the  eonstitu- 
tion  of  the  United  States  ;  hut  that  the  pco).,Iii  of  a  single  state  have 
such  a  right,  is  a  propoaitjon  recjiuring  some  reasoning  beyond  the 
Buggostioii,  that  it  is  implied  in  the  principles,  on  which  our  political 
aystcuis  ai'c  founded.^  It  seems,  indeed,  to  have  its  origin  in  the 
notion  of  all  governments  being  founded  in  compact,  and  therefore 
liable  to  be  dissolved  by  the  parties,  or  either  of  them ;  a  notion, 
which  it  lias  been  our  purpose  to  question,  at  least  in  the  sense,  to 
whicli  the  objection  a])plie3. 

^  uOO.  To  us  the  doctrine  of  Mr.  Dane  appears  tar  better  founded, 
that  "  the  constitution  of  tlie  United  States  ia  not  a  compact  or  con- 
tract agreed  to  by  two  or  more  parties,  to  be  construed  by  each  for 
itself,  and  here  to  stop  for  the  want  of  a  common  arbiter  to  revise  the 
con.'itrTiction  of  each  party  or  state.  But  that  it  is,  as  the  people  have 
named  and  called  it,  truly  a  constitution ;  and  tiicy  properly  said, 
'  ^Vc,  tlie  people  of  the  United  titates,  do  ordain  and  establish  this 
constitution,'  and  not,  we,  the  people  of  each  state."  *     And  tliis  expo- 


'  The  Federalist,  So.  15  to  20,  SS,  39,  44 ;  Xortli  Aiucr.  Review,  Ociolicr,  ISBT, 
p.  265.  2CG. 

*  Knivlc  on  tlic  Con^titutLon,  cli.  32,  p.  2«5.  2n6,  2y7,  302,  305. 
'  Dune's  App.  4  39,  60,  p.  C'J ,  71. 

*  Mr.  {uflcnrnnls  3Ir.  Jnxtire)  WilKon,  who  wiu  a  memlier  of  tlic  Federal  Conven- 
tion, ni:rR,  in  tiie  PennsTlroniii  llrbatci,  the  foUuvrin);  language ;  "  Wc  were  told,  &c. 
thai  the  ronvonlion  no  doubt  cliought  thcj  nere  Ibmiin);  u  miipaci  or  I'ontraec  of  the 
gre<ilc»'t  importanre.  It  w.u  mutter  of  surprine  to  ace  ilie  Erentlcarting  principles  of  thi» 
gy<tnn  i^till  m  very  mudi  misundcrKlOOd.  I  eannot  answer  for  wliat  every  nicmber 
tboQiflit:  hnt  I  iH'licrc  it  cannot  be  seid,  they  thought  they  were  making  a  ronttnct, 
herauBC  I  ruittot  dixeovcr  the  least  trara  of  a  coinpaet  in  that  system-  There  ran  Lena 
trmjnet;  nnkss  Ih- er  are  «me  purtia  tlmn  ate.  It  is  a  new  doctrine,  that  one  ran  mnke  a 
compnct  with  hitni^elf.  '  Tliu  unirention  were  forming;  eontnuts  I  with  witom  '.  1  know 
no  Imxgains,  that  were  there  moilc,  I  am  nnolile  to  eoneciTe,  who  iho  particii  tonld  be. 
Thavtflte  ;;ovemmentj  make  u  iHirgiiin  with  each  other.  Tlmt  is  the  doctrine,  that  is 
endeavon'd  lo  Ijc  ostahli»]ied  by  pentlemcn  in  tha  opposition  i  their  state  soyercign tics 
wish  to  be  re|irc^ented.  Uut  far  otiier  were  t)ie  idcH8  of  the  convention.  Thii  ii  mi  a 
tjnnnmihl  pmnikil  •ifrn  a>m]iart.  It  U  fomidrd  upon  lh<  pouvr  of  the  people.  Thcj 
Gxprc.')!!  in  their  name  mid  ilieir  authority,  we,  the  people,  clo  onlain  and  CBtoblish,"  &c. 
3  Pilot's  Uelitttce,  2^,  2!j7.    He  adds '(Id-  9B8)  "Thiagyetcmisnotacompaet  or  con- 
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sitioTi  lias  been  sustained  by  opinions  of  some  of  our  most  eminent 
statesmen  and  jiid^es.^  It  was  truly  remarked  by  the  Federalist,' 
that  tlie  constitution  was  the  result  neither  from  the  decision  of  a  ma- 
jority of  the  i)eo[)le  of  the  union,  nor  from  that  of  a  majority  of  the 
states.  It  resulted  from  the  unanimous  assent  of  the  several  states 
that  arc  parties  to  it,  differing  no  otherwise  from  their  ordinary  assent, 
than  its  being  expressed,  not  by  the  legislative  authority  but  by  that 
of  the  people  themselves. 

§  oC)l.  But  if  the  constitution  could,  in  the  sense  to  which  we  have 
alluded,  be  deemed  a  compact,  between  whom  is  it  to  be  deemed  a 
contract ?  We  have  already  seen,  that  the  learned  commentator  on 
Blackstone,  deems  it  a  compact  with  several  aspects,  and  first  between 
the  statcit^  (as  contradistinguished  from  the  people  of  the  states)  by 
which  the  several  stiites  have  bound  tliemselves  to  each  other,  and  to 
the  lederal  ;:overnment.^  The  Virginia  Resolutions  of  1798,  assert, 
that  ''  Virginia  views  the  powcra  of  the  federal  government,  as  result- 
ing from  the  compact^  to  which  the  states  are  parties,^^  This  declara- 
tion was,  at  the  time,  matter  of  mucli  del)ate  and  difference  of  ojanion 
among  the  ablest  representatives  in  the  legislature.  But  wlien  it  was 
subsequently  expounded  by  Mr.  jNIadison  in  the  celebrated  Report  of 
January,  l-'^OO,  after  admitting,  that  the  term  "  states"  is  used  in 
different  senses,  and  among  others,  that  it  sometimes  means  \X\q  ptcople 
composing  a  political  society  in  their  liighest  sovereign  capacity,  he 
considers  the  resolution  unobjectionable,  at  least  in  this  last  sense, 
because  in  thatjsense  the  constitution  was  submitted  to  the  "  states  " ; 
in  that  sense  tlie  "  states  "  i-atified  it :  and  in  that  sense  the  states 
are  consequently  parties  to  the  compact,  from  which  the  powers  of  the 
federal  government  result.^      And  that  is  the  sense,  in  wliich    he 


tract.  Tlio  sysitiu  tells  you,  what  it  is ;  it  i>  an  onliiuincc  jiud  cstablishmont  of  the 
people."  \)  I)am''.->  Aln-iiljjT.  eh-  1S7,  art.  -20,  \  IT),  p.  r>8y,  590;  Dane's  App.  §  10,  p.  21, 
\  59,  p.  O'J. 

»  Sec  ir.//v  V.  UnUon,  :.J  Dall.  l'.»9;  1  Coiiil.nep.  92,  112;  Chhktim  v.  G<ort;ia,  3  Pali. 
419;  2  Con.l.  H.  f.iJs,  071;  KJliot's  Dol.ates,  72;  2  Elliot'."*  Debates,  47;  Wcl>ster's 
Spce<']u:.>,  p.  41(»:  The  Fedimlist,  Xu.  22,  .'t.i,  r,'j;  2  Anier.  Mu.scum,  536,  546  j  A'irpnia 
Debates  in  179S.  on  the  Alien  Laws,  p.  Ill,  130,  138,  140:  North  American  KA'iew,, 
October,  l.s;;0,  p.  4.";7,  444. 

2  No.  39. 

'  I  Turk.  IJhick.  Comni.  109;  Hayncs's  -Speech  in  the  Senate,  in  1830:  4  Elliot's 
Debate:*,  315,  316. 

*  liesolutions  of  1800,  p.  5,  6.  ' 
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considers  the  states  parties  in  his  later  and  more  deliberate  exam- 
inations.^ 

§  362.  This  view  of  the  subject  is,  however,  wholly  at  variance 
with  that,  on  which  we  are  commenting  ;  and  which,  having  no  found- 
ation in  the  words  of  the  constitution,  is  altogether  a  gratuitous  as- 
sumption, and  therefore  inadmissible.  It  is  no  more  true,  that  a  state 
is  a  party  to  the  constftution,  as  such,  because  it  was  framed  by  dele- 
gates chosen  by  the  states,  and  submitted  by  the  legislatures  thereof 
to  the  people  of  the  states  for  ratification,  and  that  the  states  are 
necessary  agents  to  give  effect  to  some  of  its  provisions,  than  that  for 
the  same  reasons  the  governor  or  senate,  or  house  of  representatives, 
or  judges,  either  of  a  state  or  of  the  United  States,  are  parties  thereto. 
No  state,  as  such,  that  is  the  body  politic,  as  it  was  actually  organ- 
ized, had  any  power  to  establish  a  contract  for  the  establishment  of 
any  new  government  over  the  people  thereof,  or  to  delegate  the  powers 
of  government  in  whole,  or  in  part  to  any  other  sovereignty.  The 
state  governments  were  framed  by  the  people  to  administer  the  state 
constitutions,  such  a^  they  were,  and  not  to  transfer  the  administra- 
tion thereof  to  any  other  persons  or  sovereignty.  They  had  no  author- 
ity to  enter  into  any  compact  or  contract  for  such  a  purpose.  It  is 
nowhere  given,  or  implied  in  the  stite  constitutions  ;  and  consequently, 
if  actually  entered  into,  (as  it  was  not,)  would  have  had  no  obligatory 
force.  The^pcaplc,4Uii-thc.4)cople  only,  in  their  original -se^'creign 
capacity,  had  a  right  to  change  their  form  of  government,  t_o_enter 
int<ra^compact,.and_io  transfer  any  sovereimfy Jo  lho_national. gov- 
emment.2  And  the  states  never,  in  fact,  did  in  their  political  capa- 
clty^'as  contradistingugh^d^rom'  the  people  thereof,  ratify  the  constitu- 
tion. They  were  not  called  upon  to  do  it  by  congress ;  and  were  not 
contemplated,  as  essential  to  give  validity  to  it.*^ 


■  1 


*  North  Amcric.in  Review,  Oct.  1830,  p.  537,  544. 

«  4  Whcaton,  404. 

^  T!ic  FctlenUist,  No.  39.  —  In  conArnmtion  of  this  view,  we  miiy  quote  the  reasoning 
of  the  Supreme  Court  in  the  case  of  McCuUoch  v.  Maryland.  (4  Wheaton's  R.  316,)  in 
answer  to  the  very  ari^iinient.  "  The  powers  of  the  general  govommcnt,  it  has  l>cen 
said,  are  (lelc;,'jiTC(l  by  the  states ;  who  alone  arc  truly  sovcreig:n ;  and  must  1)C  exercised 
in  subonlinutiou  to  the  states,  who  alone  possess  supreme  dominion. 

"  It  wonld  be  diflicult  to  sustain  this  proposition.  The  convention 
constitution,  wns  indeed  elected  by  the  state  legislatures.  But  the  h 
came  from  their  hands,  wus  a  mere  pro^bsal,  without  obligation, or] 
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§  3i>].  The  doctrine,  then,  that  the  states  are  parties  is  a  gratuitoas 
assumption.      In  the  language  of  a  most  distinguished  statesman,^ 


was  rcjiortcMi  to  the  then  existing;  congress  of  the  United  States,  with  a  ^cqucst^  that  it 
miprht '  he  suhinitte<l  to  u  convention  of  dclcjrJilca,  chosen  in  each  state  hy  the  people 
thereof,  under  the  nn'oniniendation  of  its  le^rislature,  for  their  assent  and  ratilicatioB. 
This  mode  of  procecdinj:  wu«  adopted ;  and  ])y  the  convention,  hy  congress,  and  hy  the 
state  IcL'isliitures,  the  instrument  was  sulmiitted  to  tlie  people.  They  acted  u])on  it  in 
the  only  innnner  in  whicli  tliey  can  act  safely,  eflectively,  and  wi:=cly,  on  such  a  subject, 
l»y  >u<scml)linjr  in  convention.  It  is  true,  they  assembled  in  their  several  states  —  and 
wlicre  else  should  they  have  assembled  '.  No  political  dreamer  was  ever  wild  enough  to 
think  of  brcakinj^  d(»wn  the  lines  which  separate  tlie  states,  and  of  compounding  the 
American  people  into  one  common  mass.  Of  conscf|ncncc,  when  they  act,  they  act  in 
their  states.  But  tlu:  measures  they  adopt  do  not,  on  that  account,  cease  to  be  the  mea- 
sures of  the  people  themselves,  or  become  the  measures  of  the  state  governments. 

'*  From  tliese  conventions  tliC  constitution  derives  its  whole  authority.  The  govern- 
ment ]»r(j».'oods  directly  from  the  people;  is  'ordained  and  established*  in  the  name  of 
ihc  p«.*of)le ;  and  is  declared  to  l>c  ordained.  '  in  order  to  form  a  more  perfect  union, 
estahlisli  justice,  ensure  domestic  tranquillity,  and  secure  tlic  blessings  of  liberty  to  them- 
selves and  to  their  posterity.'  The  assent  of  the  states,  in  their  sovereign  capacity,!* 
implied  in  oallinjr  a  convention,  and  thus  submitting]:  that  instrument  to  the  people.  Bnt 
the  ]>co|)le  wore  at  perfect  liberty  to  utrept  or  reject  it ;  and  their  act  w:is  tinal.  It 
required  not  the  allirmance,  and  couhl  not  he  noj:ativo<l,  by  tlie  state  ;rovommcnts.  The 
const,  ution,  when  thus  adopted,  was  of  complete  oblip^ation.  and  l»ound  the  state  sove- 
reignties. 

"  It  has  been  said,  that  the  j^ooplo  had  already  surrendered  all  their  powers  to  the 
state  sovereiu:ntios,  and  had  nothin;::  more  to  ;:ivc.  IJut,  surely,  tlic  question,  whether 
they  may  resume  and  modify  the  jjowers  ;jr:inted  to  crovcrnment,  does  not  remain  to  lie 
settled  in  this  country.  Much  more  mi^rht  the  lej^itimacy  of  the  general  government  bo 
doul>t(;d,  had  it  been  crcaterl  by  the  states.  The  powers  dele^iated  to  the  state  sove- 
reignties wore  to  bo  excroistMl  hy  tlicui'-olvcs.  not  hy  a  distinct  and  indejiendcnt  sove- 
rei<;nty,  created  by  theiu>elv<'s.  To  the  formation  of  a  league,  such  as  was  the  confed- 
eration, the  state  sov('rei;j:nties  were  certainly  competent,  liut  v.hen,  'in  order  to  form 
a  more  perfect  union/  it  Mas  deemed  noccssaiy  to  chancre  this  alliance  into  an  ct^eotive 
iiovcninioiit,  pos^essin;,^  ^reat  and  sovereign  powers,  and  acting:  directly  on  the  people, 
the  noi'es^ity  of  referrin«r  it  to  the  ])eopk',  and  of  deriving  its  i>owcrs  directly  fixmi  them, 
wa<  felt  and  acknowledirc^d  by  all. 

"  Th(!  Lrovernnieiit  of  the  union,  then,  (whatever  mny  be  the  influence  of  this  ilfict  on 
the  ca>e.)  is,  emphatically,  and  tnily.  a  ^iovcrnmcnt  of  the  people.  Jn  form  and  sub- 
stance it  emanates  from  them.  Irs  powers  are  granted  by  them,  and  are  to  lio  c.\.crcisc<l 
dircc:tly  on  them,  and  for  their  benefit. 

"  This  governmont  is  ackuowled^red  by  all  to  be  one  of  enumerated  powers.  The 
principle,  that  it  can  e\eroi>e  only  the  powers  jirrantcd  to  it,  would  seem  too  apparent  to 
have  required  to  bo  onfoived  hy  all  those  ar;j^uinents,  which  its  enlijihtened  friends,  while 
it  wa<*  depending  before  tlic  peojjle,  found  it  necessar}'  to  urge.  That  principle  is  now 
universally  admitted.  But  the  question  respecting  the  extent  of  the  powere  uctually 
granted,  is  i>erpotually  arising,  and  v»-ill  probably  continue  to  arise,  as  long  as  our  system 
shall  exist.'' 

*  Webster's  Speeches.  1830,  p.  4.31 ;  4  Elliot's  Debates,  32G. 
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"  the  constitution  itself  in  its  very  front  refutes  that.  It  declares,  that 
it  is  ordained  and  established  h/  the  people  of  the  I'nited  Statvt, 
So  far  from  saying,  that  it  is  established  by  the  goceminenta  of  the 
several  states,  it  does  not  even  say,  that  it  is  establisheil  by  the  jteople 
oftlie  several  states.  But  it  pronounces,  that  it  is  e9tal)lishe(l  by  the 
people  of  the  United  States  in  the  aggregate.  Doubtless  the  people 
of  the  several  states,  taken  collectively,  constitute  the  people  of  the 
United  States.  But  it  ia  in  this  their  collective  cajjaeity,  it  is  u 
all  the  jteople  of  the  United  States,  that  they  establish  the  consti- 
tution." ' 

§  -5G4.  But  if  it  were  admitted,  that  the  constitution  is  a  compact 
between  the  states,  "  the  inferences  deduced  from  it,"  as  has  been 
justly  observed  by  the  same  statesmen,'  "  are  warranted  by  no  just 
reason.  Because,  if  the  constitution  be  a  compact  between  the  states, 
still  that  constitution  or  that  compact  has  established  a  government 
with  certain  powers ;  and  whether  it  be  one  of  those  powers,  that  it 
shall  construe  and  interpret  for  itself  the  terms  of  the  compact  in 
doubtful  cases,  can  only  be  ileeided  by  looking  to  the  compact,  and 
inquiring,  what  provisions  it  contains  on  thiit  pLiint.  Witboiit  any 
inconsistency  with  natural  reason,  the  government  even  tJius  created 
might  be  trusted  witli  this  power  of  construction.  Tlic  extent  of  its 
powers  must,  therefore,  be  sought  in  the  instrument  itself."  "  If  tlio 
constitution  were  the  mere  creation  of  the  state  governments,  ii  might 
be  modified,  interpreted,  or  construed  acconling  to  their  ]ilea3uro. 
But  even  in  that  case,  it  would  be  necessary,  that  they  should  agree. 
One  alone  could  not  interpret  it  conclusively.  One  alone  coulil  not 
construe  it.     One  alone  could  not  modify  it."     "  If  all  the  states  arc 


'  Mr  Dane  T«n.iDn<  lo  tho  stime  pITcci,  thou;']!  it  in  olivioiu,  that  ho  roulil  not,  nt  the 
time,  have  had  nny  kTmwleilj,'e  of  the  views  of  Mr.  Wolnler*  Ilo  adds,  "  If  nromrnct, 
when  untl  liow  did  tho  iiitioii  l)^^!!^  a  party  lo  itl  It  a  compact,  why  ia  it  neviT  to 
denominated,  bnt  often  and  invnriiihly  in  the  initCrumcnt  itself,  and  in  ila  omelKlnientf, 
i^lcil,  'IhU  oonstitiicion '  >  and  if  a  contntrt,  nhv  did  ihc  fhuncra  nnil  pcopli:  cull  it  Che 
gnpremo  lawtt  In  Miinin  v.  Hunter,  (1  Wheat.  It.  SIM,  321,)  tlie  auprenic  i-ourt 
expresHty  declared,  rtint' the  constitution  wa«  ordained  and  eslalilishcdi'not  bytlie  gtatea 
in  tht'ir  soverci^  cipacitv,  but  emphoticnlly,  at  the  preamble  of  the  c 
deckrcfi, '  hy  the  pvopio  of  t)ie  United  States.' ". 

'  Websier'a  Speeches,  429 ;  i,  Elliot's  I)«b»te^S*. 

»  9Dutw'iAliTiilg.  cb.lcn,on.  3u,}15,p.SS(l,  asOj  Diuw'i  AH).M,41,*tf. 
t  9 UuMia  Abciilg,  KW. 
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parties  to  it,  one  alone  can  have  no  right  to  fix  upon  it  her  own  peca- 
liar  construction."  ^ 

§  :)G").  Then,  is  it  a  compact  between  the  people  of  the  several 
states,  each  contracting  with  all  the  people  of  the  other  states  ?  -  It 
may  he  admitted,  as  was  the  early  exposition  of  its  advocates,  "  that 
the  constitution  is  founded  on  the  assent  and  ratification  of  the  people 
of  America,  given  ])y  deputies  elected  for  the  special  purpose  ;  but 
that  this  assent  and  ratification  is  to  be  given  by  the  whole  people,  not 
as  hidividuals,  composing  one  entire  nation,  but  as  composing  the 
distinct  and  independent  states,  to  which  they  respectively  belong. 
It  is  to  be  the  assent  and  rcatification  of  the  several  states,  derived 
from  the  supreme  authority  in  each  state,  the  authority  of  the  people 
themselves.  The  act,  therefore,  establishing  the  constitution,  will  not 
be  [is  not  to  be]  a  national,  but  a  federal  act."^  "It  may  also  be 
admitted,"  in  tlie  language  of  one  of  its  most  enlightened  commenta- 
tors, that  ''  it  was  fonned,  not  by  the  governments  of  the  component 
states,  as  the  federal  goveniment,  for  which  it  was  substituted,  was 
formed.  Nor  was  it  fonu'.Ml  by  a  ni:i]'»rity  of  the  people  of  the  United 
States,  as  a  siuje  coiniiiunitv,  in  the  manner  of  a  consolidated  sov- 
cniment.  It  was  formi'd  ]>y  tlic  states,  tliat  is,  by  the  people  in  each 
of  the  states,  aetin;:  in  tlieir  lii.Lrliest  sovereign  capacity  ;  and  formed 
consecnientlv  bv  the  same  auth«.'ritv.  which  formed  the  state  constitu- 
tions."*     But  tliis  would  not  necessarilv  draw  after  it  tlie  conclusion, 


^  Evt-n  uiuUt  tho  ronfi.niT.iiioii.  wliitli  wms  coTifo.s^L'illy,  in  many  respects,  a  mere 
lca<;mr  or  troaty,  thoii«:li  in  ot'icr  re>i)0('ts  national,  congn.'si!  untiniinoiisly  resolved,  that 
it  w.is  not  within  the  ronipotriu  y  of  any  state,  to  pa<s  acts  for  interpreting,  explaining. 
oroon^^truinc:  a  national  tioatv,  or  anv  part  orrlanse  of  it.  Yet  in  that  iiu^traineut  there 
was  no  cxpro-s  juditial  ]>ouit  ^'iven  to  the  ;zeneral  government  to  construe  it.  It  wM, 
however,  deenuvl  an  irre>i<til)le  aii'l  (?xeln-ive  nnthority  in  the  general  jrovemmcnt, from 
the  v(!ry  nature  of  the  other  powers  ;:ivcn  to  them  ;  ami  e<j»eeialiy  from  the  j>owerto 
make  war  an<l  }>eaec.  and  to  ff»rni  treaties.  Journals  of  (.'ongress.  April  13,  17S7,  p.32. 
&c.;  Kawlc  on  Const  Apj).  2.  p.  .'310.  .'i20. 

=  In  the  re-solnrions  pa-sdl  hy  the  senate  of  South  Carolina,  in  Dceeml)er,  1827.it  was 
<lcer.in.tl.  that  "  the  eonstirutioii  of  the  United  Slates  U  a  compact  lK?twccn  the  peop^' 
of  the  different  stat<'s  with  earh  other,  as  sejiarate  and  independent  sovereignties."    ^f  • 
Grinikc  tiled  a  protr-t  founded  on  ditfercnt  views  of  it.    Sec  Cirimke*s  Address  at**^ 
llesjolntions  in  ISiiS,  (eilition,  1  si*9,  at  t'liarleston,)  where  hLs  exposition  of  the  consliti*' 
tion  is  given  at  large,  and  maint.iincd  in  a  very  ahle  .«!peech. 

■'  The  Federalist,  No.  0'.» ;  see  SturfM  v.  Cmvni/ishuM,  4  Wheat.  K.  122,  193. 

*  Mr.  Madison's  Letter  inNortli  American  Keview,  Octolwr,  1S30,  p.  537,  53!?. 
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that  it  was  to  he  deemed  a  compact,  (in  the  sense,  to  which  wo  have 
so  often  aihided,)  by  which  each  state  was  still,  after  the  ratification, 
to  act  upon  it,  as  a  league  or  treaty,  and  to  withdraw  from  it  at 
pleasure.  A  government  may  originate  in  the  voluntary  compact  or 
assent  of  the  people  of  several  states,  or  of  a  people  never  before 
united,  and  yet  wlien  adopted  and  ratified  by  them,  be  no  longer  a 
matter  resting  in  compact ;  but  become  au  executed  government  or 
constitution,  a  fundamental  law,  and  not  a  mere  league.  But  the 
difficulty  iu  asserting  it  to  be  a  compact  between  the  people  of  each 
state,  and  all  the  people  of  the  other  states  is,  that  the  constitution 
itself  contains  no  such  cxpvessioii,  and  no  such  designation  of  parties,' 
We,  "  the  people  of  the  Unitcil  States,  &c,  do  ordain  and  eatabUah 
tliis  constitution"  is  the  language ;  and  not  we,  the  people  of  each 
state,  do  establish  this  compact  hotween  ourselves,  and  the  people  of 
all  tlie  other  states.  Wo  are  obliged  to  depart  from  the  words  o 
instrument,  to  sustain  the  other  interpretation ;  an  interpretation,  i 
can  serve  no  better  purpose,  than  to  confuse  the  mind  in  relation 
to  a  subject  otherwise  clear.  It  is  for  this  reason,  that  we  should 
prefer  an  adherence  to  the  words  of  the  constitution,  and  to  the 
judicial  exposition  of  these  wonls  according  to  their  plain  and  c 
import.^ 


>  Sec  Dnnc's  App.  ^  32,  33,  p.  41,  42,  43, 

•  CkiiJirim  V.  ai-orgh,  2  Dal].  419;  2  Ccjiul.  lii-p,  06!^,671 ;  .V«rt;«  v. //wi.lti-,  I  MTieiil. 
B.  .104,334:  Banc'fi  App-  p.  22,  24,  i%  :I(I.37,  ,^n,  40,  41,  42,  43,  51. 

This  suliject  ia  ooiisidcrcil  with  miicli  euro  liy  rre^idfnt  Klonrov,  in  hin  F.Npo^ilioii 
kMomiinnviiig  IiIh  Mi-nauc,  of  ihc4thi)fMiiy,  1S22.  It  is  duo  to  his  iiicinorj-  tu  insert 
tbo  follomn^f  pnssap:,  whifh  rxliiliits  his  notion  of  the  9nj>rcmni'T  of  the  union. 

"The  iionatituiion  of  tliu  United  Stutcs  bcin™  nitilieil  liy  tlio  jwoplc  of  ihn  iei-pral 
atateii,  iiei'univ,  of  iicceMiCy,  to  the  I'xicnt  of  icn  powi^s,  tlic  pnrainount  authoritr  of  tlio 
tuuon.  On  sound  principle*,  it  can  lie  viewed  in  no  other  light.  Tlic  jicoplf,  ihc  lii;;h- 
CBt  aulhorilr  known  to  oar  system,  fVom  whom  nil  oar  iiiFtitu lions  spring,  nnd  on  whom 
they  depend,  fbrmcd  it.  Iliid  the  people  of  the  sevcml  stutcs  thouglit  pn)|MY  lo  ineor- 
pornte  ilieni*e1vGs  into  one  commiiiiity  ander  one  government,  tlicy  might  hnve  done  it. 
They  had  the  power,  and  there  wns  nolhio'!  tlten,  nor  is  thcrcDny  thinj;  now,  xhontd  the; 
be  so  disposed,  to  prevent  it.  Tliey  wisely  stopped,  however,  at  a  eertiiin  point,  extend- 
ing the  ineorjiomtion  lo  that  point,  making  the  national  government  thus  far,  a.  eonsoli- 
dated  [.'Ovenimcnt,  an<l  prczierving  the  state  govemmenls,  without  that  limit,  pcrfecllj 
Eorervi^  nnd  independent  of  the  national  government.  Had  the  people  of  (he  ievenil 
States  iii'-orporuted  tbcmielves  into  one  community,  they  mnsl  hare  remained  «ach; 
their  constitution  bceoming  then,  like  the  coiulitationiof  Oie  sevmnl  states,  iucupable  of 


S48  ooKnorannr  or  m  laa^m  mm.       ^mkim 

§  866.  Bat  snppoaing,  thait  it  were  to  be  deemed  sueh  a  com^iit^' 
among  the  people  of  the  wvonl  statea,  l«t  n  eee  what  the  enlighteiMd 
Btatcsman,  who  vindioates  that  o|»DioD,  holdfl  ta  the  appropriate  dedac- 
tioQ  from  it.  "  Being  Ukaa  derived  (saja  ha)  troai  the  same  soiirot, 
as  the  constitntdons  of  the  states,  it  has,  iriAin  each  otBte,  the  tsui 
withority,  as  the  constitntioD  of  the  state  ;  and  is  as  mach  a  constite- 
tion  within  the  strict  sense  of  the  tens,  witlun  its  prescribed  sphan, 
&s  the  constitutions  of  the  states  are,  within  their  respectire  splierai. 
But  with  this  obviouB  and  essen^  di&renee,  that  b«ng  a  comiiMt 
among  the  states  in  their  hi^est  sovereign  capatnty,  and  a>natilutii^ 
■  tfie  people  thereof  one  people  for  Mttoui  purposes,  it  caimot  be  altered. 


cliangc,  ontil  attend  bj  (be  will  of  flie  nMjoriCf.    la  die  insUiniioii  of  a,  gtnie  govMih 

ineut  li]'  the  cituens  of  t,  slate,  ■  compact  li  fbniwdi  to  n^iiri)  all  and  «*Gry  a 

«qu)U  pnrtiet.    They  an  alio  the  sola  paitie*,  and  mayamoadi^ 

iiutitution  of  the  govenineot  of  the  United  State*,  bj  tb»  M 

compact  iru  formed  belweeo  the  wbole  American  peo^ilt^  V ' 

and  jmrlnkcs  of  all  llis  qunliticB,  to  (lie  extent  of  Its  powcre,  i 

tlie  citiicnn  of  a  state,  in  the  formation  of  their  own  conttiliition. 

altered,  exi-ept  by  those  who  formed  it.  or  in  the  mode  prescribed  by  the  partiei  to  tta 

compact  ilitclf. 

"Thia  ronstitnlion  was  adopted  for  Ihu  pnrpoJe  of  remedjing  all  the  defect*  of  Al 
confedcmtion  ;  and  in  this,  it  has  sarcccilcd,  beyond  any  calcnlation,  that  could  hmt 
been  formed  of  any  human  institution.    Rj  binding  the  states  togethetv  the  iiHiilhiilbw 
perfomiu  Che  great  office  of  the  confederal  ton,  but  ic  is  in  that  lenM  only,  that  it  Imm  mq 
of  the  jirapertiea  of  that  compact,  and  in  that  it  is  more  cffectaBl,  to  Ae  pntpoaB,  m  It 
holds  them  Ioj;clher  by  a  muesli  g1roni;cr  bond,  ind  in  all  other  leapMtl,  ia  wfaidl  At 
conlcdcratioo  fuilcd,  the  eonstitution  hna  been  blessed  with  complete  mecaaa.    1!1m  cwi 
federation  was  a  compact  betirpcn  leparatc  and  independent  states;  tlia axen^tiai • 
whose  articles,  in  the  powers  which  opemicd  inlemaliy,  depended  on  the  «tati.||tiwC  ' 
ments.    But  the  great  oflti'e  of  the  constitution,  by  incorporating  the  patella  at  tht  lin^  ■ 
lal  states,  to  the  extent  of  its  powers,  into  one  commnniiy,  and  enahlii^  It  to Mt  Okaii^^? 
on  the  people,  was  to  annul  the  powers  of  the  slate  goreramenti  to  that  "»»— ■*^  ntfgm 
in  CMCs  where  thcj  were  concurrent,  and  to  prcdnde  thair  agencj'  in  gMi|  «S)(t  #  "^ 
those  of  the  general  goveniment.    The  Kovemment  of  the  Unind  8l^  Mlltaap||i' 
own  means  for  the  execution  of  its  powers,  as  tha  stata  goieiuLMab  4*  ftflha  OMMi-^'. 
&m  of  theirs ;  both  goremmentt  having  a  common  origin,  or  Hivaete,  Aci  pw^;  A)^: 
■late  govemmenta,  the  people  of  each  state,  the  aational  gorernnoi^  tha  rnnjto  rf 
every  state;  and  being  amenable  to  the  power,  which  creatBdit.    It  b  tjsaommiJjjt. 
fiinctionj  as  a  government,  thus  originating  and  thai  acting,  that  the  eouraBoa  afi|i)> 
United  Slates  holds  the  sUUea  together,  andpeifbtrnj  the  office  ctf  a leagiM.    ni*  inilig; 
to  the  nature  of  iu  powers,  and  the  high  source,  from  whence  they  aia  deitvad^  d>a  pa»- 
pie,  diet  it  perfonnt  that  office  beuer  than  the  confederation,  or  any  leagna,  wUch  «nr 
esiiled,  being  a  compact,  wMch  the  state  govetnments  did  not  form,  to  IkUA  ft^f  ata 
Dot  pattin,  and  iriiich  execntes  iti  own  powon  indqtendentlf  of  theUi" 
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or  aiinullcil  at  the  tfUI  of  the  states  individiiallj,  as  the  constitutioa  of 
a  etnte  may  be  at  its  individual  will."  ' 

^  3i57.  The  other  branch  of  the  proposition,  wc  have  been  consider- 
ing, is,  that  it  is  not  only  a  compact  between  the  several  states,  and 
the  people  thereof,  but  also  a  compact  between  the  states  and  the 
federal  govn-nment ;  and  e  converso  between  the  federal  r/ooernment, 
and  the  sovoral  states,  and  every  citizen  of  the  United  States.*  This 
seems  to  be  a  doctrine  far  more  involved,  and  extraordinary,  and 
incomprehensible,  than  any  part  of  the  preceding.  The  difficultioB 
have  not  escaped  the  observation  of  those,  by  whom  it  has  been  ad- 
vanced. '-  Although  (says  the  learned  commentator)  the  federal 
government  can,  in  no  possible  view,  be  considered  as  a  party  to  a 
compact  made  anterior  to  its  existence  ;  yet,  as  the  creature  of  that 
compact,  it  must  be  bound  by  it  to  its  creators,  the  several  states  in 
the  union,  and  the  citizens  thereof."  ^  If  by  this,  no  more  were 
meant  tlian  to  state,  that  the  federal  government  cannot  lawfully 
exercise  any  powers,  except  those  conferred  on  it  by  the  constitution, 
its  truth  could  not  admit  of  dispute.  But  it  is  plain,  that  something 
more  was  in  the  author's  mind.  At  the  same  time,  that  he  admits, 
that  the  federal  government  could  not  be  a  party  to  tbc  compact  of 


'  Mr.  MadL<on'9  LcMcr,  North  Amcripnn  Revii'w,  Oflolicr,  IS30,  |i.  ^38.  Mr.  Poter- 
■on  (uftcrw;irds  Mr.  Justice  I'literaan)  in  the  ronvciition.  which  frame'l  the  coiistilulion, 
held  the  doctrine,  ihi:  undvr  lliu  i-onrvdemlion  no  flale  had  a  ri;:lit  to  withdraw  from  the 
nnlon  without  the  ronscot  of  all.  '-Tho  coiifisleratioii  (suiil  he)  is  in  the  nuiura  of  a 
conpai'l  [  and  cnn  any  etnte,  uiiIcsh  hj-  llie  consent  of  the  whole,  citlicr  in  politics  or 
law,  "rithdmw  th(iir  powers?  Let  it  lie  said  by  Pciinsylviinin  and  tho  olhor  larpc  slates, 
tbat  thev,  for  the  sake  of  i>cncc,  lusented  to  the  confederation ;  ciin  she  now  rc-'umo  hor 
original  right  withont  the  con.4eii[of  thu  donee!"*  Mr.  Dane  unetiuiv^nUy  holds  tlie 
(omc  lanpuage  in  respect  10  thu  iNjiislitution.  "  It  is  clear  (suyii  he)  the  people  of  any 
one  state  olono  never  can  take,  or  willidmw  [lOwcr  from  ihc  United  State*,  which  was 
fcrSDled  to  it  hy  hII,  as  the  people  of  □//  the  stntes  can  do  riifhtfully  in  a  justilinhle  revo- 
lation,  or  as  thu  people  can  do  in  the  manner  ilicir  conutitation  prescribes."  Dane's 
App.  f  10,  p.  £1, 

The  orrtinnnrc  of  1787,  for  tbe  ■rovemraent  of  the  western  Icm'lorr,  coninios  (as  we 
have  sooTi)  ecrtnin  nrtii;les  dcelnrcd  to  lie  '' articles  ofconi/incf,-''  hnt  tbcy  arc  aleo  declared 
to  "  lemain  forecur  iinalti,>rul)lc,  exrept  iiy  cDinmon  conseHl."  Ho,  that  there  miiy  be  h 
compart,  and  yet  bj  the  stipulations  neither  party  may  be  at  liberty  to  withdraw  from  it, 
oriUisolvc  itself  from  it«  obli^iitioni'.    Ante,  p.  269. 

•  1  Tucker's  Black.  Comm.  Ifi9, 170. 

*  1  Tucker's  Blai-k.  Comm.  170. 

■  Yaic'i  Dctalcn,  4  EUkn'i  Ucbaici,  7S. 
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the  constitution  "  in  any  possible  view,"  he  still  seems  to  insist  upon 
it,  as  a  compact,  hv  Avhich  tlio  federal  government  is  bound  to  the 
several  states,  and  to  every  citizen  ;  that  is,  that  it  has  entered  into  a 
contrnct  with  tliera  for  the  due  execution  of  its  duties. 

§  .*>«iS.  And  a  doctrine  of  a  like  nature,  viz.  that  the  federal  govenr 
ment  is  a  party  to  the  compact,  seems  to  have  been  gravely  ente^ 
taiiird  oil  otlier  solemn  occasions.^  The  difficulty  of  maintaining  it, 
however,  seems  absohitely  insuperable.  The  federal  government  ii 
the  H'^^ult  of  the  constitution,  or  (if  the  phrase  is  deemed  by  any 
person  more  appropriate)  the  creature  of  the  compact.  How,  theiii 
can  it  he  a  party  to  that  comi)act,  to  whic¥  it  owes  its  own  existence  T* 
How  can  it  be  said,  that  it  has  entered  into  a  contract,  when  at  the 
time  it  liad  no  capacity  to  contract ;  and  was  not  even  in  esse  ?  II 
any  provision  was  matle  for  the  general  goveniment's  becoming  i 
party,  and  entering;  into  a  compact,  after  it  was  brought  into  existenoey 
wliere  is  that  provision  to  be  found  ?  It  is  not  to  be  found  in  the 
constitution  itself.  Arc  wc  at  liberty  to  imjAi/  such  a  providoOi 
attacliin;^  to  no  ])Ower  iriven  in  the  constitution  ?  This  would  be  to 
push  the  doctrine  of  iniplieatiou  to  an  extent  truly  alarming  ;  to  draw 
inferences,  not  from  wlint  is,  l)ut  from  what  is  not  stated  in  the  instru- 
ment. But,  if  any  such  implication  could  exist,  when  did  the  general 
government  signify  its  assent  to  hecome  such  a  party  ?  When  did  the 
people  authorize  it  to  do  so  ?  '^  Could  the  government  do  so,  without 
the  ex^iress  authority  of  the  people  ?  These  are  questions,  wliich  are 
more  easilv  a<ked,  than  answered. 
_,  §  'py)\K  In  short,  tlie  <lifHeulties  attendant  upon  all  the  various  theo- 
'  ries  under  consideration,  which  treat  the  constitution  of  the  United 
States,  as  a  compact,  either  between  the  several  states,  or  between 
the  ]..eople  of  the  several  states,  or  between  the  whole  people  of  the 
United  >^tates,  and  the  people  of  the  several  states,  or  between  each 
citizen  of  all  the  states,  and  all  other  citizens,  arc,  if  not  absolutely 
insup^M'aV'le,  so  serious,  and  so  wholly  founded  upon  mere  imjdication, 
that  it  is  matter  of  surprise,  that  they  should  have  been  so  extensively 


'  I)cl»:itc  in  tlic  SoniUo,  in  IS'JO,  on  ^Ir.  Foot':.  Kcsolution,  4  £lIiot*«  Dottatcs,  315 
to  3:31. 

2  WcKstcr's  Spceclicf!,4:2();  4  Fllliot's  Ddmits,  324. 

3  Danc-s  App.  §  32,  p.  41  ;  Id.  §  3S.  p.  40. 


CH.  in.]         NATURE  OP  THE  CONSTITUTION.  251 

ado])tc(l,  and  so  zoalouslj  propagated.     These   tlicones,  too,  eeem 
mainly  urged  with  a  view  to  draw  conclusiona,  wLicL  are  at  war  with 
the  known  powers,  and  reasonable  objects  of  the  conatitution ;  and 
which,  if  auccessfu!,  would  reduce  the  government  to  ^  mere  confed-    >■ 
eration.     They  arc  objectionable,  then,  in  every  way  ^  first,  because 
they  arc  not  justified  by  the  language  of  the  constitution  ;  secondly,    } 
i  because  they  have  a  tendency  to  impair,  and  indeed  to  destroy,  its    I 
j  express  powers  and  objects ;  and  thirdly,  because  they  involve  con-    !■,     i 
I  sequences,  which,  at  tlie  will  of  a  single  state,  may  overthrow  the     ' 
j  constitution  itself.     One  of  the  fundamental  rules  in  tlie  cxposidou 
I  of  every  instrument  is,  so  to  construe  its  t«rms,  if  ^los^ible,  as  not  to   t 
make  them  the  source  of  their  own  destruction,  or  to  make  them    I 
utterly  void,  and  nugatory.     And  if  tliis*be  generally  true,  with  liow    ' 
much  more  force  does  the  rule  apply  to  a  consiituLion  of  government, 
firamed  for  the  general  good,  and  designed  for  perfiCtuity  ?     Surely,  if 
any  implications  arc  to  be  made  beyond  its  terms,  tliuy  are  implications 
to  preserve,  and  not  to  destroy  it.' 

^  370.  The  cardinal  eonclusiim,  for  which  this  doctrine  of  a  com- 
pact has  been,  with  so  much  ingcmiity  and  ability,  foi-ccd  into  the 
language  of  the  constitution,  (for  the  language  nowhere  alludes  to 
it,)  is  avowedly  to  establish,  that  in  constcuiug.liie  constitution,  there 
is  no  common  umpire ;  but-  that  each  state,  nay  each  dcjiartmeut  of 
the  government  o£  each  state,  is  tl^e  supreme  judge  lor  itself,  of  the 
powers,  and  rights,  and  duties  arising  under  that  instrument.^  I'hus, 
it  has  been  solemnly  asserted  on  more  than  one  occasion,  by  some  of 
the  state  legislatures,  that  there  is  no  common  arbiter,  or  tribunal, 
authorized  to  decide  in  the  last  I'csort,  upon  the  powers  yid  the  inter- 


'  The  following  stronir  Innpiago  w  extracted  rroin  Inslnictions  (riTon  to  some  Repro- 
MDtativea  of  the  state  of  Virginin  b/  their  ronsticuonCs  in  17ST,  wiih  rcTcrcntc  to  the 
confedcralion :  "  liot'cmment  without  coercion  is  a  proposition  nt  onco  so  nlisiird  iinil 
■olf-contnuiiclory,  that  ihc  idea  ctpiiUs  a  conrosion  of  cLe  tindcrsiending.  It  is  form 
without  substance ;  at  best  a  body  wilhont  a  soul.  If  men  wonld  act  ri^l,  iiovernments 
of  all  kinds  would  be  usclnis.  If  stntci  or  nntioaa,  who  nre  bat  iisseiiiblu^s  of  men, 
would  do  right,  there  would  lie  no  wars  or  diiordcrs  in  llie  universe.  Bad  ns  individoala 
ore,  states  nrc  «-ot3o.  Cloilic'  men  with  public  uuthoritj,  and  almost  nnivcrsaJly  tiioy 
consider  themsclve^f,  n<>  li>>cr;>tcd  from  the  obli(;ations  of  moral  rectitude,  because  tbcf 
An  no  longer  amennlilu  to  justice."     I  Amer,  Mus.  9B0. 

*  MiidiBOo'3  Virfcinin  Reiiort,  Janonry,  190(1,  p.  B,  7, 8,  9 ;  Wchater's  Bpeechee,  407  to 
409,410,411,  410  to  4S1. 
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l'ret:i:i):i  of  iho  C'-i^-tiiutioii.  And  the  doctrine  has  been  recentlj 
revi\«"l  \\\iA  exii'a'jiJiuarv zcaU  and  vindicated  with  uncomznon  visor.^ 
A  iii:.i'.rirv  ..f  ihc  states,  however,  have  never  assented  to  this  do^ 
trill.' :  aiitl  it  has  been,  at  diifereut  times,  resisted  bjr  the  legislatiues 
of  ?ev.'ial  i  f  ;!je  states,  in  tlie  most  formal  declarations.^ 

^  ^71.  iju[  if  it  were  avliuitted,  that  the  constitution  is  a  compact, 
till*  <-■  hulasi'.'n.  that  tliere  is  no  common  arbiter,  would  neither  be  a 
necn  ssurv,  :ii>r  natural  conclusion  from  that  fact  standing  alone.  To 
dcci'lo  ujion  the  point,  it  would  still  behove  us  to  examine  the  veiy 


'  T}\-  !•  ::i«-.iiuri/  ot*  Vin_:ini.i.  in  IS'Jl),  ri^solvod,  "that  there  is  no  common  arbiicrto 
i-uii^trnc  ihi-  ro:isiitiitio:i  of  the  ruiietl  States :  the  coDstimtion  being  a  fedemtive  com- 
]i.i<  t  )>i  t v.i'r-ii  sovoivi;:ii  :i:;:ttC':.  ea<  h  «tate  hus  a  ri^ht  to  construe  the  compwt  for  itsdt'* 
Civ.u!j:.:  AiuX  Si^iitli  Carolina  have  rerontly  maiiituined  the  same  doctrine;  and  itbii 
hc'Lii  :'.<«irtcil  in  tlie  <ciiatu  of  tla*  I'uired  States.  i\ith  an  nncommon  display  of  do* 
(jiKiif  ami  p.-rtiiiinity."     It  i-s  not  a  little  remarkahle.  that  in  1810,  the  Icgislatim of 
Vir::i:ti:i  thought  vt'ry  dirtVrentiy.  and  then  deemed  the  supreme  court  a  fit  and  impaitiil 
trilmnal  J     rmnsvlvania  at  tljr  sjime  time,  (IiooL'h  she  did  not  denv  the  cooit  to  be, 
nmlcr  ilio  <<!n-iituli<in.  ilw  a»i]'ruj.:ia;c  TriJ.iiual.  \va>  di-^irous  of  <nh?titutin^  *ome  othiT 
arl'iiv.r ;     'IIm*  rL-niii  r->o',iitioii'.  "t'  Iicr  own  Ivji-iiitnre  |in  .March,  1S31.)  sho^v.  thil 
she  now  ajjjiroM'-;  of  t!ic   s'lj.-i  ■::n-   «-urt.  as   the  tru-.*  an«i  common  arl»iter.     One  of 
the  expo-^iTi./ii-  nf  the  iloitiiiK.*  i-.  tImi  if  a  ^Iri'jk-  -'ate  deny  a  power  to  ex-isi  under 
the  eon>titmiiin.  tliat  ].io\\er  is  :o  '-.■  d'/vmed  «lefunft,  unless  ihrcc-fourths  of  the  sJatrt 
shall  afuTWanN  n-instaH'  t!int  jtowt.r  liy  an  snin-ndnicnl  to  llie  constitution. «     AVlia- 
tlien,  i>  to  l»o  ilonc.   whitre  tr-n  r-t.iT'.'S  ro>olvo.  that  a   power  exists,  and  one.  that  it 
do'>  not  exi.-r  '.     Sc:e  Mr.  Vicc-rn-idcnt  Calhoun's  Letter  of  2hih  August,  l^^32.  to 
Govcin<.5r  Iiainilton. 

"''  Ma-.-ai'liU^eits  opmly  oj»])Oscd  it  in  the  resolutions  of  her  legislature  of  the  12th  of 
}'c!»ruar\.  17i«'.».  and  dclared,  ''that  the  decision  of  all  ca^es  in  law  and  equity  an^ipg 
under  ilie  ci.;i^tituiion  «if  the  liiitcd  States,  and  tlie  construction  of  all  laws  made  in 
pur.-!.uanco  ihnvof.  are  cxt  lu-'i\<;iy  \o.-;t<.d  hy  tlie  people,  in  the  judicial  courts  of  di6 
rnitc<l  Srntr-.'" .  Six  othrr  states,  at  that  time,  seem  to  have  come  to  the  same  result^ 
And  on  other  occasions,  a  larjrer  numlcr  have  concurred  on  the  same  jwint.**  Similiir 
resolution^  have  l»cen  pa«i.=^cd  hy  the  lc«:islaturt*s  of  Delaware  and  Connecticut  in  IWl, 
and  hy  .-omt-  other  states.  How  i>  ir  po^sihje,  for  a  moment,  to  reconcile  the  notion,  thai 
eacli  state  is  the  <u[)reme  jud;;c  for  i!-«i.If  of  the  construction  of  the  constitution,  \>ithtlic 
very  lirst  rc-ohition  of  the  convention,  which  fonned  the  constitution  :  *'  Kcsoivcd,  &c. 
that  a  i.'ir ill/ml  tjfic'iimrnt  ou^ht  to  lie  c.vlahlished.  eousisting  of  a  supranc^  lejnslatiTe, 
judii-iary,  and  exe<;utivc  i  "  1 1 

*  5  l)..ii . '-■  ALru!;:.  rh.  1  -7, ;  :t.  •■n,  v  ^■\  P-  >•',  &c.  't'M  ;  Daiu  "s  App.  7f*  to  r>f»,  rt?  ro  72 ;  S  AniiTictu 
Aiini::i:  IN  ;:,m-  r.  Lfcil  IIi>t.  ]::|. 

t  >Jfiri'i  Ail-;;  riii  Il»:vic\v,  Oitdhi  r,  Ir«t,  ]>.  Uiii,  :,V2  :  0  Wh'.Mt.  I\.  '^t&. 

*  Ni'itlj  .\:ii  ij.aa  K<  view,  i-i.  zu:.  r.<  ■>.  C\  1  K/l  di'*  l»i  l).ii«.8,  .^Jd,  ^2). 

II  J):iii-'.<»  A;ip. .  ;r.  f;  North  Airn.Tican  Koviow,  Oct.  l.*S»,  p.  ''^\ 

*  '  Dauv'.-*  App.  •»/  ;  U,  ?i  l'.-  o'J.  t  '  J^'UtihU  ol  (.'ouveutiou  t'J ;  4  Killoi's  Deb.  "A 
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terms  of  the  constitution,  and  the  delegation  of  powers  under  it.  It 
vould  be  perfectly  competent  even  for  confederated  states  to  agree 
upon,  and  delegate  authority  to  construe  the  compact  to  a  common 
arbiter.  The  people  of  the  United  States  had  an  unqaestionable 
rijjht  to  confide  this  power  to  the  government  of  the  United  States, 
or  to  any  department  thereof,  if  they  chose  bo  to  do.  The  ([uestion  ' 
is  whether  ^hey  have  done  it.*  If  they  have,' it  becomes  obligatory  | 
and  binding  upon  all  the  states.  _ 

f}  372.  It  is  not,  then,  by  artificial  reasoning  founded  upon  tTioory,^ 
but  upon  a  careful  survey  of  the  language  of  the  constitution  itself, 
that  we  are  to  interpret  its  powers  and  its  obligations.  We  are  to 
treat  it,  as  it  purports  on  its  face  to  be,  as  a  cosSTlTUTtnv  of  gogftm- 
ment ;  and  wc  arc  to  reject  all  other  appellations,  and  definitions  of  it, 
such,  as  that  it  is  a  compact,  especially  as  they  may  mislead  us  into 
ialse  constructions  and  glosses,  and  can  have  no  tendency  to  instruct 
na  ID  its  real  objects. 


t^iffr-^  e^^tjf 
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§  373.  The  consideration  of  the  question,  whether  the 
has  made  provision  for  any  common  arbiter  to  eonstme  its  powen 
obligations,  woold  properly  find  a  place  in  the  analjn  of  the 
clauses  of  that  instroment.    But,  as  it  is  immediatelj  oonneiBled 
the  subject  before  us,  it  seems  expedient  in  this  jdaoe  Id  pre  ftrft; 
deliberate  attention.^  •}=-/♦ 

§  374.  In  order  to  clear  the  question  of  ill  niiiior  poialif 
might  embarrass  us  in  the  discussion,  it  is  neceasuy  to 


*  The  point  was  very  strongly  argncd,  and  much  considered,  in  the  case  of  QJ^mt  r, 
Virginia,  in  the  supreme  court  in  1821,  (6  Wheat-  B.  264.)  The  whole  aigmneiiti  it 
well  as  the  jadgrment,  deserves  an  attentive  reading.  The  result,  to  which  the  AigomflBt 
•gainst  the  existence  of  a  common  arbiter  leads,  is  presented  in  a  Teiy  forcible  nuttUDMr 
by  Mr.  Chief  Justice  Marshall,  in  pages  376,  377. 

"  The  questions  presented  to  the  court  by  the  two  first  points  made  at  the. bar  ut  of 
great  magnitude,  and  may  be  truly  said  vitally  to  affect  the  Union.  They  excladt  Ai 
inquiry,  whedier  the  constitution  and  laws  of  the  United  States  have  been  YiolAlad  faff 
the  judgment,  which  the  plaintiffs  in  error  seek  to  review ;  and  maintain,  that,  admittkig 
such  violation,  it  is  not  in  the  power  of  the  government  to  apply  a  correctiTO.  They  main- 
tain, that  the  nation  does  not  possess  a  department  capable  of  restraining  peaceably,  and 
by  authority  of  law,  any  attempts,  which  may  bo  made  by  a  part  against  the  legitimals 
powers  of  the  whole ;  and  that  the  government  is  reduced  to  the  altoniative  of  anbHiil- 
ting  to  such  attempts,  or  of  resisting  them  by  force.  They  maintain,  lliat  tbe  oooftte' 
tion  of  the  United  States  has  provided  no  tribunal  for  the  final  constnictioii  of  itself  or 
of  the  laws  or  treaties  of  the  nation ;  but  that  this  power  may  be  ezoreiaed  in  Ae  lait 
resort  by  the  courts  of  every  state  in  the  union.  That  the  constitution,  lows,  and  Ueatiw. 
may  receive  as  many  constructions,  as  there  are  states ;  and  that  this  is  not  a  *nt«ri>Sf#^ 
or,  if  a  mischief,  is  irremediable.  I'hese  abstract  propositions  are  to  be  determined;  fir 
he,  who  demands  decision  without  permitting  inquiry,  affirms,  that  the  dedaion  lie  adci 
does  not  depend  on  inquiry. 

"  If  such  be  the  constitution,  it  is  the  duty  of  this  court  to  bow  with  leqiedAd  n^ 
mission  to  its  provisions.  If  such  be  not  the  constitution,  it  is  equally  the  duty  of  Ab 
court  to  say  so;  and  to  perform  that  task,  which  the  American  people  hare  aai|g;iiBd lo 
the  jadidai  department" 
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prelimioary  remarks.  The  constitution,^iitempIating  the  grant  of 
limited  powers,  and  distributing  them  among  various  functionaries,  — 
and  tlie  state  goveraracnts,  with  tlieir  functionaries,  being  alao  clothed 
■  Tnth  limited  powers,  suboidinate  to  those  granted  to  t'bfi.'  general 
government,  —  whenever  any  question  arises,  as  to  the  exercise  of 
any  power  by  any  of  tliese  functionaries  under  tbo  state,  or  federal 
government,  it  is  of  necessity,  that  such  functionaries  must,  in  the  first 
instance,  decide  upon  the  constitutionahty  of  the  exercise  of  such 
power.'  It  may  arise  iu  the  course  of  the  discharge  of  the  functions 
of  any  one,  or  of  all,  of  the  yreat  departments  of  government,  the 
executive,  the  legislative,  and  the  judicial.  The  officers  of  each  of 
these  departments  arc  equally  bound  by  their  oaths  of  office  to  support 
the  constitution  of  the  United  States,  and  are  therefore  conscieutiouslj 
bound  to  abstain  from  all  acts,  which  are  inconsistent  with  it.  AVhen- 
ever,  therefore,  they  arc  reqiiired  to  act  in  a  case,  not'hitherto  settled 
by  any  proper  authority,  these  functionaries  must,  in  the  first  instance, 
decide,  each  for  himself,  whether,  consistently  with  the  constitution, 
the  act  can  be  done.  If,  for  instance,  the  [iresidcnt  is  required  to  do 
any  act,  ho  is  not  only  authorized,  hut  re'iuired,  to  decide  for  himself, 
whether,  consistently  with  his  constitutional  duties,  he  can  do  tlieact,^ 
So,  if  a  proposition  bo  before  conijrej^s,  every  member  of  the  legisla- 
tive body  is  bound  to  examine  and  <locide  for  himself,  whether  the  bill 
or  resolution  ia  witliin  the  con.stitutionat  i-oach  of  the  legislative  ]iowcrs 
confided  to  congress.  And  in  many  cases  the  "decisions  of  the  execu- 
tive and  legislative  departments,  thus  made,  become  final  and  concln- 
sive,  being  from  their  very  nature  and  character  incapable  of  revision. 
Thus,  in  measures  exclusively  of  a  [loliticaJ,  legislative,  or  executive 
character,  it  is  plain,  that  as  the  supreme  authority,  as  to  these  ques- 


'  Sec  tbo  Federalist,  Ko.  33. 

*  Mr.  JetTcrsoii  carries  Lis  [lortriac  much  farther,  and  holds,  thst  each  dcpnrtmcnt  of 
goveniincnt  lias  nn  cxcliu^ivc  right,  independent  of  tlie  judiciarjr,  to  decide  fur  itT^cIf,  na 
lo  the  IrDC  constTDCtion  of  the  conMiliilion.  '' My  constrcclion,"  sayi  iic,  "  i"  lerv  rlilTor- 
ent  fram  that  j'on  quote-  It  is,  that  uncb  depiirtmcnt  of  (he  government  ia  truly  inde- 
penttcnt  of  the  others,  and  has  on  equal  ri^ht  to  deri<lD  for  itself,  whnl  is  tlic  mcarung  of 
the  ronslilutioD  iu  llie  law^  eubmittcd  to  icn  action,  and  especially,  when  it  is  to  art  ulti- 
niBtely  and  without  appeal."  And  he  proeeeda  to  give  cxuraplcs,  in  whidJ  lie  disre- 
gndcd,  wliui  president,  tho  dcrixiong  of  ihc  judiciary,  and  refers  lo  tlie  alien  and  sedi- 
tioii  lawi,  and  the  cose  of  Marburg  t.  Maditun,  (I  Cnmeh,  137.)  4  Jefferson's  Cortttf. 
316,  317.    Sec  alu>  4  JctTccson'B  Corresp.  37  ;  Id.  75 ;  Id.  372,  374. 
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tions,  belongs  to  the  leg^dve  and  ezecatiTe  depirtmenlSy  Ifaej 
not  be  reexamined  elsewhere.  Thus,  wngnu  haniig  the  pcmw  .li 
declare  war,  to  levy  taxes,  to  appropriate  money,  to  regulate 'ml» 
course  and  commerce  with  foreign  nations,  their  mode  of  ezecotim 
these  powers  can  never  become  the  subject  of  reezaminatioa  m  aif 
other  tribunal.  So  the  power  to  make  treaties  being  confided  toAe 
president  and  senate,  when  a  treaty  is  properly  ratified,  it  beooiMB 
the  law  of  the  land,  and  no  other  tribunal  can  gainsay  i!b$  8tipQlaftioa4 
Yet  Ccises  may  readily  be  imagined,  in  which  a  tax  may  be  hdd,  or  a 
treaty  made,  upon  motives  and  grounds  wholly  beside  die  intention  tf 
the  constitution.^  The  remedy,  however,  in  snch  cases  is  solely  by  en 
appeal  to  the  people  at  the  elections ;  or  by  the  salntaiy  power  tf 
amendment,  pro\ided  by  the  constitution  itself.* 

§  375.  Bat,  where  the  question  is  of  a  difierent  nature,  and  ei^iaUi 
of  judicial  inquiry  and  decision,  there  it  admits  of  a  rwj  diffiiiwt 
consideration.  The  deciaon  then  made,  whether  in  &Tor,  or 
the  constitutionality  of  the  act,  by  the  state,  or  by  the  national 
ity,  by  the  legislature,  or  by  the  executive,  being  capable,  in  its  own 
nature  of  being  brought  to  the  test  of  the  constitution,  is  subject  to 
judicial  revision.  It  is  in  such  cases,  as  we  conceive,  that  there  is  a 
final  and  common  arbiter  provided  by  the  constitution  itself,  to  whose 
decisions  all  othci*3  are  subordinate  ;  and  that  arbiter  is  the  surareme 
judicial  authority  of  the  courts  of  the  Union.^ 


»  Sec  4  Elliot's  Debates,  315  to  320. 

»  The  ycdcralist,  No.  44.  Mr.  Madison,  in  the  Vii^nia  ncport  of  JaDaary,  I80(^ 
has  gone  into  a  consideration  of  this  point,  and  very  properly  suggested  that  there  maj 
be  infractions  of  the  constitution  not  within  the  reach  of  the  judicial  power,  or  capdbfe 
of  remedial  redress  tlirou<;h  the  instnimcntabiiity  of  courts  of  law.  Bat  we  cannot 
agree  vfith  him,  that  in  such  cases,  each  state  may  take  the  construction  of  the  constitii> 
tion  into  its  own  hands,  and  decide  for  itself  in  the  last  resort ;  much  less,  that  in  a  caM 
of  judicial  cognizance,  the  decision  is  not  binding  on  the  states.  See  Report,  p.  (it 
7,  8,  9. 

^  Dane's  App.  §  44,  45,  p.  52  to  59.  It  affords  me  very  sincere  gratification  to  qnotB 
the  following  passage  from  the  learned  Commentaries  of  Mr.  Chancellor  Kent,  than 
whom  very  few  judges  in  our  country  are  more  profoundly  Axrsed  in  constitational  law. 
After  enumerating  the  judicial  powers  in  the  constitution,  he  proceeds  to  obBcnre :  **  Tin 
propriety  and  fitness  of  these  judicial  powers  seem  to  result,  as  a  necessaiy  conseqnenoe, 
firom  the  union  of  these  states  in  one  national  government,  and  they  may  be  cbnsidend 
as  requisite  to  its  existence.  The  judicial  power  in  every  government  mnst  be  coexteo- 
sive  with  the  power  of  legislation.  Were  there  no  power  to  interpret,  pronounce,  and 
execute  the  law,  the  government  would  cither  perish  through  its  own  imlwcilitgr,  m 
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§  376.  Let  US  examine  the  grounds,  on  which  this  doctrine  is  main- 
tained. The  constitution  declares,  (Art.  6,)  that  "  This  constitution^ 
and  the  laws  of  the  United  States,  wliich  shall  be  made  in  pursuance 
thereof,  and  all  treaties,  &c.  shall  be  the  supreme  law  of  the  land.'* 
It  also  declares,  (Art.  3,)  that  •'  the  judicial  power  shall  extend  to  all 
cases  in  law  and  eqtiity,  arising  under  this  constitution,  the  laws  of 
the  United  States  and  treaties  made,  and  which  shall  be  made,  under 
their  authority."  It  further  declares,  (Art.  3,)  that  the  judicial 
power  of  the  United  States  "  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts,  as  the  congress  may,  from  time  tb^fime, 
ordain  and  establish."  Here,  then,  we  have  express,  and  determinate 
provisions  upon  the  very  subject.  Nothing  is  imperfect,  and  nothing 
is  left  to  implication.  The  constitution  is  the  supreme  law ;  the 
judicial  power  extends  to  all  cases  arising  in  law  and  equity  under  it ; 
and  the  courts  of  the  United  States  are,  and,  in  the  last  resort,  the 
supreme  court  of  the  United  States  is,  to  bo  vested  with  this  judicial 
power.  No  man  can  doubt  or  deny,  that  the  power  to  construe  the 
constitution  is  a  judicial  power.'  The  power  to  construe  a  treaty  is 
clearly  so,  when  the  case  arises  in  judgment  in  a  controversy  between 
individuals.^  The  like  principle  must  apply,  where  the  meaning  of 
the  constitution  arises  in  a  judicial  controversy  ;  for  it  is  an  appropri- 
ate function  of  the  judiciary  to  construe  laws.^  If,  then,  a  case  under 
the  constitution  docs  arise,  if  it  is  capable  of  judicial  examination  and 
decision,  we  see,  that  the  very  tribunal  is  appointed  to  make  the 
decision.  The  only  point  left  open  for  controversy  is,  whether  such 
decision,  when  made,  is  conclusive  and  binding  upon  the  states,  and 
the  people  of  the  states.  The  reasons,  why  it  should  be  so  deemed, 
will  now  be  submitted. 

§  377.  In  the  first  place,  the  judicial  power  of  the  United  States 
rightfully  extending  to  all  such  cases,  its  judgment  becomes  ipso' facto 
conclusive  between  the  parties  before  it,  in  respect  to  the  points 


.1 


the  case  with  the  old  confederation,  or  other  powers  mast  be  assumed  bj  the  legislative 
body  to  the  destruction  of  lil>orty."    1  Kent's  Comm.  (2d  ed.  p.  296,)  Lcct.  14,  277. 

1  4  Dane's  Al)rid{,^  ch.  187,  art.  20,  §  15,  p.  590  j  Dane's  App.  §  42,  p.  49,  60  j  ^44, 
p.  52,  53;  1  Wilson's  Lectures,  4C1,  462,  463. 

'  See  Address  of  Con;iTcs3,  Feb.  1787;  Journals  of  Congress,  p.  33 ;  Rawlconthe 
Constitution,  App.  2,  p.  316. 

^  Bacon's  Abridgment,  Statute.  U. 
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decided,  unless  some  mode  be  pointed  out  by  the  constitution,  in  which 
that  judgment  may  be  revised.  Xo  such  mode  is  pointed  out.  Con- 
gress is  vested  with  ample  authority  to  provide  for  the  exercise  by  the 
supreme  court  of  api>ellate  jurisdiction  from  the  decisions  of  all  infe- 
rior tribunals,  whether  state  or  national,  in  cases  within  the  purview 
of  the  judicial  power  of  the  United  States ;  but  no  mode  is  provided, 
by  which  any  superior  tribunal  can  reexamine,  what  the  supreme 
court  has  itself  decided.  Ours  is^emphatically  a  government  of  laws, 
and  not  of  men  ;  and  judicial  decisions  of  the  highest  tribunal,  by  the 
known  course  of  the  common,  law,  arc  considered,  as  establishing  the 
true  construction  of  the  laws,  which  are  brought  into  controversy 
before  it.  The  case  is  not  alone  considered  as  decided  and  settled ; 
but  the  principles  of  the  decision  are  held,  as  precedents  and  authority, 
to  bind  future  cases  of  the  same  nature.  This  is  the  constant  practice 
under  our  whole  system  of  jurisprudence.  Our  ancestors  brought  it 
with  them,  when  they  first  emigrated  to  this  country ;  and  it  is,  and 
always  has  been  considered,  as  the  great  security  of  our  rights,  our 
liberties,  and  our  property.  It  is  on  this  account,  that  our  law  is 
jastly  deemed  certain,  and  founded  in  permanent  principles,  and  not 
dependent  upon  the  caprice  or  will  of  particular  judges.  A  more 
alarming  doctrine  could  not  be  promulgated  by  any  American  court, 
than  that  it  was  at  libertv  to  disrcirard  all  former  rules  and  decisions 
and  to  decide  for  itself,  without  reference  to  the  settled  course  of 
antecedent  principles. 

§  -^TvS.  This  known  course  of  proceeding,  tliis  settled  habit  of  think- 
ing, this  conclusive  effect  of  judicial  adjudications,  was  in  the  full  view 
of  the  framers  of  the  constitution.  It  was  required,  and  enforced  in 
every  state  in  the  Union ;  and  a  departure  from  it  would  have  been 
justly  deemed  an  approach  to  tyraimy  and  arbitrary  power,  to  the 
exercise  of  mere  discretion,  and  to  the  abandonment  of  all  the  just 
checks  upon  judicial  authority.  It  would  seem  impossible,  then,  to 
presume,  if  the  people  intended  to  introduce  a  new  nde  in  respect  to 
tlie  decisions  of  the  supreme  court,  and  to  limit  the  nature  and  opera- 
tions of  their  judgments  in  a  manner  wholly  unknown  to  the  common 
law,  and  to  our  existing  jurisprudence,  that  some  indication  of  that 
intention  should  not  be  apparent  on  the  face  of  the  constitution.  Wc 
find,  (Art.  4,)  that  the  constitution  has  declared,  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state,    But  no  like  provision  has  been  made  in  respect  to  tlie 
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judgments  of  the  courts  of  the  United  States,  because  they  were 
plainly  supposed  to  be  of  paramount  and  absolute  obligation  through- 
out all  the  states.  If  the  judgments  of  the  supreme  court  upon 
constitutional  questions  are  conclusive  and  binding  upon  the  citizens  at 
large,  must  they  not  be  equally  conclusive  upon  the  states  ?  If  the 
states  are  parties  to  that  instrument,  are  not  the  people  of  the  states 
also  parties  ? 

§  379.  It  has  been  said,  "  that  however,  true  it  may  be,  that  the 
judicial  department  is,  in  all  questions  submitted  to  it  by  the  forms  of 
the  constitution,  to  decide  in  the  last  resort,  this  resort  must  necessa- 
rily be  deemed  the  last  in  relation  to  the  other  departments  of  the  gov- 
ernment, not  in  relation  to  tlie  rights  of  the  parties  to  tlie  constitution^ 
compact,  from  which  the  judicial,  as  well  as  the  other  departments 
hold  their  delegated  trusts.  On  any  other  hypothesis,  the  delegation 
of  judicial  power  would  annul  the  authority  delegating  it ;  and  the 
concurrence  of  this  department  with  the  others  in  usurped  powers 
might  subvert  forever,  and  beyond  the  possible  reach  of  any  rightful 
remedy,  the  very  constitution,  which  all  were  instituted  to  preserve."  ^ 
Now,  it  is  certainly  possible,  that  all  the  departments  of  a  government 
may  conspire  to  subvert  the  constitution  of  that  government,  by  which 
they  are  created.  But  if  they  should  so  conspire,  there  would  still 
remain  an  adequate  remedy  to  redress  the  evil.  In  the  first  place, 
the  people,  by  the  exercise  of  the  elective  franchise,  can  easily  check 
and  remedy  any  dangerous,  palpable,  and  deliberate  infraction  of  the 
constitution  in  two  of  the  great  departments  of  government ;  and,  in 
the  third  department,  they  can  remove  the  judges,  by  impeachment, 
for  any  corrupt  conspiracies.  Besides  these  ordinary  remedies,  there 
is  a  still  more  extensive  one,  embodied  in  the  form  of  the  constitution, 
by  the  power  of  amending  it,  which  is  always  in  the  power  of  three 
fourths  of  the  states.  It  is  a  supposition  not  to  be  endured  for  a 
moment,  that  three  fourths  of  the  states  would  conspire  in  any  delib- 
erate, dangerous,  and  palpable  breach  of  the  constitution.  And  if 
the  judicial  department  alone  should  attempt  any  usurpation,  congress, 
in  its  legislative  capacity,  has  full  power  to  abrogate  the  injurious 
eflfects  of  such  a  decision.  Practically  speaking,  therefore,  there  can 
be  very  little  danger  of  any  such  usurpation  or  deliberate  breach. 


n 


^  Madison's  Virgiida  Beport,  Jan.  1800,  p.  8,  9. 
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§  380.  But  it  is  always  a  doabtfol  mode  of  reasoiuDg  to 
the  possible  abuse  of  powers,  tlu^t  they  do  not  eiitt.^  Let 
for  a  moment  at  the  conseqaenc^j^yhich  flow  from  the  dootrine  on  fHtr 
other  side.  There  are  now  t  aimiy  tvttt  states  in  the  Unioiiy  and  mA 
has,  in  its  sovereign  capacity,  a  right  to  dedide  finr  itself  in  tiie  kil 
resort,  what  is  the  tme  constmction  of  the  constitation ;  iriwt  ua  ib 
powers  ;  and  what  are  tiie  obligations  foonded  on  it«  We  maj,  flpv 
have,  in  the  free  exercise  .of  that  right,  twenty-igKir  honeat,  bat  diflki*^ 
ent  expositions  of  every  power  in  that  constitation,  and  of  eve^ 
obligation  involved  in  it.  What  one  state  may  deny,  anotheir  iMjf 
assert ;  what  one  may  assert  at  one  time,  it  jnay  deny  at  anotte 
time.  This  is  not  mere  supposition.  It  has,  in  point  of  fiu^t,  tdeoa 
place.  There  never  has  been  a  single  constitational  qoestioa  agilatei|k 
where  different  states,  if  tiiey  have  expressed  any  opinion,  hsra  mt 
expressed  different  opinions;  and  there  have  been,  and,  from  ttji- 
fluctuating  nature  of  legislative  bodies,  it  may  be  Biqi|ioeed, 
there  will  continue  to  be,  cases,  in  which  the  same  state  iriU  at 
ent  times  hold  different  opinions  on  the  same  question.  Massachfr 
setts  at  one  time  thought  the  embargo  of  1807  unconstitutional ;  at 
another  a  majority,  from  the  change  of  parties,  was  as  decidedly  the 
other  way.  Virginia,  in  1810,  thought  that  the  supreme  court  was 
the  common  arbiter  ;  in  1829  she  thougl^  differently .^  What,  then, 
is  to  become  of  the  constitution,  if  its  powers  are  thus  perpetually  to 
be  the  subject  of  debate  and  controversy  ?  What  expoution  is  to  be 
allowed  to  be  of  authority  ?  Is  the  exposition  of  one  state  to  be  of 
authority  there,  and  the  reverse  to  be  of  authority  in  a  neighboring 
state,  entertaining  an  opposite  exposition  ?  Then,  there  would  be  at 
no  time  in  the  United  States  the  same  constitution  in  operation  oreat 
the  whole  people.  Is  a  power,  which  is  doubted,  or  denied  by  a  sing^ 
state,  to  be  suspended  either  wholly,  or  in  that  state  ?  Then,  flie 
constitution  is  practically  gone,  as  a  umform  system,  or  indeed,  as  any 
system  at  all,  at  the  pleasure  of  any  state.  K  the  power  to  nuIUfy 
the  constitution  exists  in  a  single  state,  it  may  rig^itfully  exercise  it  at 
its  pleasure.  Would  not  this  be  a  far  more  dangerous  and  mischiev- 
ous power,  than  a  power  granted  by  all  the  states  to  the  judidaiy  to 


»  See  Andenon  v.  Dum^  6  Wheaton^s  R.  204,  232. 

s  Dane's  App.  S  44|  45,  p.  52  to  59,  §  54,  p.  66 ;  4  EUiotffl  Dehatefl,  SaS,  839. 
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construe  the  coDStJtutioD  ?  Would  not  a  tribunal,  appointed  onder  the 
aathority  of  all,  be  more  safe,  tlian  twenty-four  tribunals  acting  at 
their  own  pleasure,  and  upon  no  common  priaciples  and  cooperation  ? 
Suppose  congress  should  declare  war  ;  shall  one  state  have  power  to 
suspend  it  ?  Suppose  congress  should  make  peace ;  shall  one  state 
have  power  to  involve  the  whole  country  in  war  ?  Suppose  the  presi- 
dent and  senate  should  make  a  treaty ;  shall  one  state  declare  it  a  . 
nullity,  or  subject  the  whole  country  to  reprisals  for  refusing  to  obey 
it  ?  Yet,  if  every  state  may  for  itself  judge  of  its  obligations  under 
the  constituUon,  it  may  disobey  a  particular  law  or  treaty,  because  U 
may  deem  it  an  unconstitutional  exercise  of  power,  although  every 
other  state  shall  concur  in  a  contrary  opinion.  Suppose  congress 
should  lay  a  tax  upon  imports  burthensome  to  a  particular  state,  at 
for  purposes,  which  such  state  deems  unconstitutional,  and  yet  all  the 
other  states  are  in  its  favor ;  is  the  law  laying  the  tax  to  becomo  a 
nullity  ?  That  would  be  to  allow  one  state  to  withdraw  a  power  from 
the  Union,  which  was  given  by  the  people  of  all  the  states.     That 

/would  be  to  make  the  general  government  the  servant  of  tweaty^our 
masters,  of  diffci'eut  wills  and  different  purposes,  and  yet  bound  to 
obey  them  all.* 

§381.  The  argument,  therefore,  arising  from  a  possibiUty  of  an  abuse 
of  power,  is,  to  say  the  least  of  it,  quite  as  strong  the  other  way. 
The  constitution  is  in  <iuite  as  perilous  a  state  from  the  power  of  over- 
throwing it  lodged  in  every  state  in  the  Union,  as  it  can  be  by  ita 
being  lodged  in  any  department  of  the  federal  government.  There  is 
this  difference,  however,  in  the  cases,  that  if  there  be  federal  usurpa- 
tion, it  may  be  checked  by  the  people  of  all  the  states  in  a  constitu- 
tional way.  If  there  be  usurpation  by  a  single  state,  it  is,  upon  the 
theory  we  are  considering,  irremediable.  Other  difficulties,  however, 
attend  the  reasoning  we  are  considering.  When  it  is  said,  that  the 
decision  of  the  Supreme  Court  in  the  hist  resort  is  obligatory,  and  final 
"  in  relation  to  the  authorities  of  the  other  departments  of  the  govern- 
ment," is  it  meant  of  tharfederal  government  only,  or  of  the  states 
also  ?  If  of  the  former  only,  then  the  constitution  is  no  longer  the 
supreme  law  of  the  land,  although  all  the  state  functionaries  are  bound 
bj  an  oath  to  support  iL     If  of  the  latter  also,  then  it  is  obligatory 


'  Webster's  Spcechea,  420;  4  EUiot's  Debstet,  339- 
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apoatlieitetole^fllatimB,  execntiru,  md  jndiduMs.     It  Unda  Uii 
and  ^et  it  does  not  Innd  the  people  of  die  atotM,  or  tli«  ^tutes  in 
sovereign  capad^.    The  states  may  maintun  ena  constructioQ  oC< 
and  the  fnnctionaries  of  the  state  an  boaud  by  aiiollior.     IF  on 
ottier  hand,  the  state  functionaries  are  to  fbllor  tlw  coiislructioD  of  the 
state,  in  oi^ftosition  to  the  cooBtrnotion  of  the  sapnmc  court,  then  tbe 
constitution,  as  actnally  administered  by  the  difierent  faDctiooancs,  b 
diflerent ;  and  the  duties  required  <£  &eai  may  be  oppoaite,  and  i& 
collision  with  each  other.     If  auch  a  state  of  things  is  tho  just  remit 
of  the  ressoning,  may  it  not  jnsUy  be  tospected,  that  the  rei 
itself  ia  unsound  ? 

^  382.  Again;  it  is  a  part  of  this  argument,  Aat  the  ju<licial 
pretation  is  not  binding  "  in  relation  to  the  rights  of  ths  parties 
coQstitutioiial  compact."  "  On  any  other  hypothen§  thi>  dolcgatitm  of 
judicial  pover  would  annnl  the  authority  delegftlin,^  it."  Wlio  thca 
are  the  parties  to  this  contract  ?  Who  did  delegate  the  judicial  pui 
Let  the  instrument  answer  for  itself.  The  people  of  tbe  Uuited 
are  the  parties  to  the  constitution.  The  people  of  the  United  ? 
delegated  the  judicial  power.  It  wqb  not  a  delegation  by  the  people 
of  one  state,  but  by  the  people  of  all  the  states.  Why  then  is  not  a 
judicial  decision  binding  ia  each  state,  until  all,  who  delegated  the 
power,  in  some  constitutional  manner  concur  in  annulling  or  overruling 
tiie  decision  ?  Where  shall  we  find  the  clause,  which  ^ves  the  powai 
to  each  state  to  construe  tbe  constitution  for  all ;  and  thus  of  itself  to 
supersede  in  its  own  favor  the  construction  of  all  the  rest  ?  Would 
not  this  be  Justly  deemed  a  delegation  of  judicial  power,  wluch  would 
annul  the  authority  delegating  it  ?  ^  Since  the  whole  people  of  the 
United  States  have  concui-red  in  establishing  the  constitution,  it  woaU 
teem  most  consonant  with  reason  to  presume,  in  the  absence  of  d 
contrary  stipulations,  that  they  did  not  mean,  that  its  obligatory  force 
should  depend  upon  the  dictate  or  opinion  of  any  single  state.  Em 
under  the  confederation,  (as  has  beea  already  stated,)  it  wag  aauh 
moiisly  resolved  by  congress,  that  "  as  state  le^atures  are  not  cooi- 
potent  to  the  making  of  such  compacts  or  treaties,  [with  foraga  stateaj 
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'  There  19  vast  force  id  tho  reasouiiig  of  Mr.  Webster  on  thii  Eubject,  In  hit  giMt 
speech  on  Mr.  Foot's  rcmluiwiu  b  the  scnato,  in  1830,  which  well  dMerrtB  tbe  Bttw 
lioD  of  ercry  BEatesman  and  juriat.  See  4  Elliol'a  Debates,  33B,  SSB,  343,  SM,  b1 
Webster's  Speecboa,  p.  «07, 408,  418, 419, 430;  Id.  430,  431, 43S. 
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BO  neither  are  they  competent  in  that  capacity  a>.Uhoritatiaely  to  deoi^ 
on,  or  ascertain  the  construction  and  aense  of  them."  And  t}» 
reasoning,  by  vhich  this  opinion  is  supported,  seems  absolutely  nnao- 
awerable.'  If  this  was  true  under  such  an  inatniment,  and  that  con- 
Btruction  was  avowed  before  the  whole  American  people,  and  brought 
homo  to  the  knowledge  of  the  state  legislatures,  how  can  we  avoid  the 
inference,  that  under  the  constitution,  where  an  express  judicial  power 
in  cases  arising  under  the  constitution  was  provided  for,  the  people 
must  have  understood  and  intended,  that  the  states  should  havo  no 
right  to  question,  or  control  such  judicial  interpretation  ? 

§  383.  In  the  next  place,  as  the  judicial  power  extends  to  all  esses 
arising  under  the  constitution,  and  that  constitution  is  declared  to  be 
the  supreme  law,  that  supremacy  would  naturally  be  construed  to 
extend,  not  only  over  the  citizens,  but  over  the  states.^  This,  however, 
is  not  loft  to  implication,  for  it  is  declared  to  be  the  supreme  law  of 
the  land,  **  any  thing  in  the  constitution  or  laws  of  any  state  to 
1  the  conti-ary  notwithstanding."  The  people  of  any  state  cannot, 
\  then,  by  any  alteration  of  their  state  constitution  destroy,  or  impiur 
I  that  supremacy.  How,  then,  can  they  do  it  in  any  other  less 
direct  manner  ?  Now,  it  is  the  proper  function  of  tiie  judicial 
department  to  interpret  laws,  and  by  the  very  terms  of  the  consti- 
tution to  interpret  the  supreme  law.  Its  interpretation,  then,  becomes 
obligatory  and  conclusive  upon  all  the  departments  of  the  federal 
government,  and  upon  the  whole  people,  so 'far  as  their  rights  and 
duties  are  derived  from,  or  affected  by  that  constitution.  If  then  all 
the  departments  of  the  national  government  may  rightfully  exercise  all 
the  powers,  wliicli  the  judicial  department  has,  by  its  interpretation, 
declared  to  be  granted  by  the  constitution  ;  and  are  prohibited  from 
exercising  those,  which  are  thus  declared  not  to  bo  granted  by  it, 
would  it  not  be  a  solecism  to  hold,  notwithstanding,  that  such  rightful 
exercise  should  not  be  deemed  the  supreme  law  of  the  land,  and  such 
prohibited  powci-s  should  still  be  deemed  granted  ?  It  would  seem 
repugnant  to  the  first  notions  of  justice,  that  in  respect  to  the  same 
instrument  of  government,  different  powers,  and  duties,  and  obliga- 
tions should  arise,  and  different  rules  should  prevail,  at  the  same  time 


■  Joamalg  of  Congrvsa,  April  I3,^H,  p.  32.  &c.    Itawie  on  the  Constitntlon,  App.  3, 
p.  316,  &t. 

'  The  FedCTOlist,  Ko.  33. 
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UDong  the  goTemed,  from  %  right  of  interpreting  the  Mttne  mtfdi 
(manifestly  naedia  one  sense  only)  iii  difTerent,  nay,  in  opposite  senaet 
If  there  ever  wsa  a  ease,  in  which  uuifnrmitj  of  interprvtatiou  hd^ 
veil  be  deemed  a  necessary  poetnlntc.  it  would  aeciu  to  be  that  of  a 
fundamental  law  of  a  goremment.  It  nti<;lit  otherwise  follow,  th&t  Ae 
same  individual,  as  a  ma^trate,  might  be  bound  by  ono  rule,  andm 
his  private  capacity  by  wiotber,  at  tin:  vory  wanio  moment. 

^  ^m.  There  would  he  neither  irii«dom  nor  policy  in  such  a  doctrine; 
and  it  would  deliver  over  thecoiiHtitiition  to  interminable  dcmbtt, 
founded  upon  the  flactnating  opninns  and  choractera  of  tho^c,  «h<i 
should,  Irom  time  to  time,  he  called  to  administer  it.  Such  a  o'lutfr 
tution  could,  in  no  jnst  aense,  he  dremed  n  law,  much  less  a  snpmne 
or  fundamental  law.  It  would  have  none  of  the  certainty  or  nnivw- 
sality,  which  are  the  proper  attributes  of  such  &  sovereign  rale.  It 
would  entail  upon  ub  all  the  miserabK-  R>rvitndc,-wbich  has  been  depr^ 
catcd,  OS  the  result  of  TSgue  and  uiK'ortiun  jurisprudence.  J^fint* 
e»t  servitut,  vH  jut  at  vagum  out  ii/crrt"vi.  It  would  subject  us  to 
constant  discusaiona,  and  perhaps  tti  rii-il  hmils,  from  the  perpetually 
recurring  conflicts  upon  constitutional  questions.  On  the  other  hand, 
the  worst,  that  could  happen  from  a  wrong  decision  of  the  judioil 
department,  would  be,  that  It  might  require  the  interposition  of  con- 
gress, or,  in  the  last  resort,  of  the  amendatory  power  of  the  states,  to 
redress  the  grievance.     j^»- 

§  B85.  We  find  tbjft^Kwer  to  construe  the  constitutaon  express^ 
confided  to  the  juilicial  department,  without  any  limitation  or  qualifica- 
tion, as  to  its  conclusiveness.     Who,  then,  is  at  liberty,  by  goDcnl 
implications,  not  from  the  terms  of  the  instrument,  but  from  men 
theory,  and  assumed  reservations  of  sovereign  riglit,  to  insert  such  I 
^-— dimitation  or  qualification  ?     We  find,  that  to  produce  nnifonnity  rf 
/       interpretation,  and  to  preserve  the  constitution,  as  a  perpetnal  bond  of 
union,  a  supreme  arbiter  or  authority  of  construing  is,  if  not  abse- 
//        lutely  indis|ensable,  at  least,  of  the  highest  possible  practical  nlali^ 

^ ■  and  importance.     Wlio,  then,  is  at  liberty  to  reason  down  the  terms  trf 

the  constitution,  so  as  to  exclude  their  natural  force  and  operalioD  ? 

(}  386.  We  find,  that  it  is  the  known  course  of  the  judicial  depait 
ment  of  the  several  states  to  decide  in  the  last  resort  upon  all  consti- 
tational  questions  arising  in  judgment  And  that  this  has  always  been 
m^tiuned  as  a  rightful  exercise  of  autmrity,  and  conclusive  upon  the 
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whole  state.*  As  such,  it  has  been  constantly  approved  by  thfl  peoj^, 
aod  never  withdrawn  from  the  courts  by  any  ameudment  of  ibtax  con- 
stitutions, when  the  people  have  been  called  to  revise  them.  We  find, 
that  the  people  of  the  several  states  have  constantly  relied  upon  Uiis 
last  judicial  appeal,  as  the  bulwark  of  their  state  rights  and  Ubierties  ; 
and  that  it  is  in  perfect  consonance  with  die  whole  stmctore  of  the 
jurisprudence  of  the  common  law.  Under  such  circnmstanccB,  is  it 
sot  most  natural  to  presume,  that  the  same  rule  was  intended  to  be 
applied  to  the  constitution  of  the  United  States  ?  And  when  we  find, 
that  the  judicial  department  of  the  United  States  is  actually  entrusted 
with  a  like  power,  is  it  not  an  irreustible  presumption,  that  it  had  the 
same  object,  and  was  to  have  the  same  universally  conclusive  effect  T 
JSven  under  the  confederation,  an  instrument  framed  with  infinitely 
more  jealousy  and  deference  for  state  ri^ts,  the  judgments  of  the 
judicial  department  appcnnted  to  decide  controversies  between  states 
were  declared  to  be  final  and  conclusive ;  and  tite  appellate  power  is 
other  cases  was  held  to  overrule  all  state  decisions  and  state  legislation.' 

§  38T.  If,  then,  reasoning  from  the  terms  of  the  constitution,  and 
the  known  principles  of  our  jurisprudence,  the  appropriate  conclusion 
is,  that  the  judicial  department  of  the  United  States  b,  in  the 
resort,  the  final  expositor  of  the  constitution,  as  to  all  questions 
judicial  nature  ;  let  us  see  in  the  next  place,  how  far  this  reasoning'; 
acquires  confirmation  from  the  past  histoE^c^  the  constitution,  and  the.'' 
practice  under  it.  "     • 

§  388.  That  this  view  of  the  constitution  was  taken  by  its  framers 
and  friends,  and  was  enbmitted  to  the  people  before  its  adoption,  is 
positively  certain.  The  Federalist^  says,  "Under  the  national  gov- 
ernment, treaties  and  articles  of  treaties,  as  well  as  the  law  of  nations, 
will  always  be  expounded  in  one  Bense,  and  executed  in  the  same 
manner  ;  whereas,  adjudications  on  the  same  points  and  questions  in 
thirteen  states,  or  three  or  four  confederacies,  will  not  always  accord, 
or  be  consistent ;  and  that  as  well  Irom  the  variety  of  independent 
courts  and  judges  appointed  by  difihrent  and  independent  goyem- 


>  SEIIioi'sDebalcg,  248,323,  329,  395;  Orimk^'B  Speecbin  isss,  p.  as,  &c.i  Duie't 
App.  4  a,  45,  p.  5!  to  59 ;  Id-  4  4S,  p.  SS. 

*  Dsne'i  App.  S  52,  p.  G5 ;  PaJu^ow  r.  Vaant,  3  Dall-  94 ;  Journala  of  CoDgitM, 
1779,  rol.  5,  p.  86  to  90;  4  Crsnah,  3. 

'  The  Fedoralul,  Mo.  3. 
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ments  aa  from  flis  difinnt  local  Uwi]  "wUA.  may  affect  and  i^ 
flaencA  them.  Tkb  viadom  of  tin  oonTentiiai  in  committiii};  sodi 
qaestioDS  to  the  jnriidictHm  and  jadpnent  of  courts  nppoint«<l  hy, 
aod  responnble  onlj  to,  one  natiimal  goTemment,  cannot  be  too  mu<^ 
commeoded."  Again,  leforring  to  the  olgectSon  ukon,  that  the 
goTeromeat  was  natkoal,  and  not  a  orabdeiMj  of  sovereign  eiatcs, 
and  aA«r  statiiig,  that  the  jnriBdictioa  of  ttia  oational  govermDont 
ext«aded  to  certvn  eonmnated  objeota  00I7,  aod  left  the  residue  \a 
the  several  states,  it  prooeeds  to  say :  *  "It  is  tme,  that  in  coDtn>- 
Teniea  between  the  two  jnriadiotionB  (stats  and  national)  the  tribunal, 
whidt  it  vUimaidjf  to  dtddt,  is  to  be  ertabMied  naiicr  the  genenl 
govemmrat.  Bnt  this  does  not  change  the  ))nnciple  of  the  cue. 
The  de<nmoa  is  to  be  impartiaQy  made  aococdiug  to  the  rules  of  the 
constitation,  and  aU  die  usual  and  most  wBBfitna]  precautions  are  talieii 
to  secure  this  impartiality.  Some  soch  tribonal  is  clearly  eseeiitial  to 
prevent  an  appeal  to  the  sword,  and  a  itissnhjtjon  of  the  oorapMt. 
And  that  it  wight  to  be  established  under  tte  general,  rather  than 
nnder  the  local  governments,  or  to  speak  more  )«roj>crK-j  that  it  coulii 
be  safely  establiahed  under  the  first  alone,  ia  a  position  not  likely  to 
be  combated."  ^ 

§  389.  The  snbjeet  is  still  mi»e  elaborately  conadered  in  anoAer 
nomber,^  which  treats  of  the  judicial  department  in  relation  to  tite 
extent  of  its  powers.  It  i%  there  stud,  that  there  ought  always  to  be 
a  conslatutional  method  £f  fpving  efficacy  to  ctmstitutional  proviuons ; 
that  if  there  are  such  things  as  political  axioms,  the  [nvpriety  of  the 
judicial  department  of  a  government  being  coextennve  with  its  l^ria- 
tnre,  may  be  ranked  among  the  number  ;*  that  the  mere  neoeaoty  of 
unifomuty  in  the  interpretation  of  the  national  law  decides  the  qiws- 
tion ;  that  thirteen  independent  courts  of  final  junsdidaan  ovct  dw 
same  causes  is  a  hydra  of  government,  from  which  nothing  bnt  contra 
diction  and  confu^on  can  proceed ;  that  controveruea  between  liie 
nadoD  and  its  members  can  only  be  properly  referred  to  the  national 
tribunal ;  that  the  peace  of  the  whole  ought  not  to  be  left  at  die  dis- 


I  The  Fedenliat,  No.  39. 

<  See  alio  ^le  Federalut,  No.  33. 

>  The  Fedenliit,  Mo.  SO. 

•  The  lame  remaAB  will  be  found  pressed  irith  great  force  bjHr.  Chief  Jmlke  Uk- 

ihiU,  in  delireilng  the  opinion  of  the  GODit  in  CMmtv.  Virjn'Ma.  (G  Wheat.  IS4, 9S4.) 
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posal  of  a  part ;  and  that  whateTer  practices  may  h&n  a  tendeoey  to 
disturb  the  harmony  of  the  states,  are  proper  objects  of  federal  Bupei- 
intendcnce  and  control.^ 

§  390.  The  same  doctrine  was  constantly  avowed  in  the  state  con- 
ventions, called  to  ratify  the  constitution.  With  some  persons  it  formed 
a  strong  objection  to  the  conslitation ;  with  others  it  was  deemed  vital 
to  its  existence  and  value.^     So,  that  it  is  indisputable,  that  the  coo- 


'  In  Tbe  FederaJist,  No.  78  and  82,  tLe  Mine  conrae  of  reasoning  is  pnmed,  and  Cbe 
final  natnie  of  the  appellale  jarisdic^on  of  the  Sapreme  Cottrt  is  largelf  insiitad  on. 
Id  iheconrentionof  CoDDeclicat,Mr.  Elltwortb  (aAerwards  piief  Joaiiceof  the  United 
Slates)  nied  the  falloving  taugnafC :  "  Tbia  constitation  defines  the  extent  of  the 
powera  of  the  general  gorenunent.  If  the  general  legieUtnre  should  at  any  time  orer- 
leap  their  limits,  the  jodidal  department  ii  the  coiutitntionBil  check.  If  the  United 
Ststee  go  bejond  their  powers ;  if  they  make  a  law,  which  the  conalitntioD  does  not 
anthorize,  it  is  void ;  and  the  jndid^  power,  the  national  judges,  who  to  secure  AeiJt 
unpartialit;,  are  to  be  made  independent,  will  declare  h  Toid.  On  the  other  hand,  if  the 
■tales  go  beyond  their  limitsi  if  they  make  a  kw,  which  is  n  nanrpation  upon  Ae  genenl 
government,  the  law  is  Toid,  and  upright  and  independent  jndges  will  declare  it.  Still, 
however,  if  the  United  Stales  and  the  individual  sts^tes  will  quarrel^  if  thej  want  to  fight, 
thej  may  do  it,  and  no  frame  of  goTemment  can  possibly  prevent  it."  In  the  debates  in 
the  Sonlh  Carolina  legislature,  nhen  the  sobject  of  calling  a  conveDlion  to  ratify  or 
r^ecl  the  coiiEtJIution  was  before  them,*  Mr.  Charles  Finckney  (one  of  the  members  of 
tbe  convention)  avowed  the  doctrine  in  Ihc  Itroogest  terms.  "  That  a  supreme  federal 
jnrisdiclJos  was  indispensable,"  said  he,  "caimot  be  denied.  It  is  equally  true,  that  in 
order  to  ensure  tbo  adminiitrotion  of  justice,  it  was  necessary  10  give  all  the  powers, 
original  as  well  as  appellate,  the  constitudoo  has  ennmerated.  Without  it  we  could 
not  expect  a  dne  observance  of  treaties  ;  that  the  state  jodiciariea  would  coa£De  them. 
selves  within  (heir  proper  sphere ;  or  that  a  general  sense  of  justice  would  pervade  the 
Union,  &c.  That  to  ensure  these,  extensive  authorities  were  necessary ;  particularly  so, 
were  they  in  a  tribunal,  constituted  as  this  is,  whose  duty  it  would  be,  not  only  to  decide 
■11  national  qucEtions,  which  should  arise  within  the  Union ;  but  to  control  and  keep  the 
slate  judiciaries  within  their  proper  limits,  whenever  they,  should  attempt  to  interiere 
with  the  power." 

'  It  would  occupy  too  much  space  to  qoote  the  passages  at  large.  Take  for  in- 
stance, in  the  Virginia  debates,  Mr-  Madison's  remarks.  "  It  may  be  a  misfortune, 
that  in  organizing  any  government,  the  explication  of  its  authority  should  be  left  to  anj 
of  its  rOHjrdinatc  branches.  There  is  no  example  in  any  conntiy,  where  it  is  otherwise. 
There  is  no  new  policy  in  submiliing  it  to  the  judiciary  of  the  United  States."  2  Elliot's 
Debates,  390.  See  also  Id.  380,  383, 395,  400,  *04, 418.  See  also  North  Carolina  De- 
bates, 3  Elliot's  Debates,  125,  127,  128,  130,  133,  134,  139,  Ul,  1*2,  143 ;  Pennsylvania 
Debates,  3  Elliot's  Debates,  2S0,  313.  Mr.  Luther  Martin,  in  his  letter  to  the  Maryknd 
Convention,  said :  "  By  the  third  article  the  judicial  power  is  vested  in  one  Supremo 
Oonrt,  &c.  These  courts,  and  Uiese  oiJy,  will  havB  a  right  to  decide  upon  the  laws  of  the 
United  Slates,  and  ail  quealions  uriting  upon  tha'r  amttmclum,  &x.    Whether,  therefore, 

■  Dclalcs  in  1739,  pTialed  by  A.  E.  Millet,  IS31,  Chailciloo,  p  7. 
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stitution  was  adopted  under  a  full  knowledge  of  tlus  exposition  of  its 
grant  of  power  to  the  judicial  department.^ 

§  391.  This  is  not  all.  The  constitution  has  now  been  in  full 
operation  more  than  forty  years  ;  and  during  this  period  the  supreme 
court  has  constantly  exercised  this  power  of  final  interpretation  in 
relation,  not  only  to  the  constitution,  and  laws  of  the  union,  but  in 
relation  to  state  acts  and  state  constitutions  and  laws,  so  far  as  fhey 
affected  the  constitution,  and  laws,  and  treaties  of  the  United  States.^ 
Their  decisions  upon  these  grave  questions  have  never  been  repudiated, 
or  impaired  by  congress.^  No  state  has  ever  deliberately  or  forcibly 
resisted  the  execution  of  the  judgments  founded  upon  them ;  and 
the  highest  state  tribunals  have,  with  scarcely  a  single  exception, 
acquiesced  in,  and,  in  most  instances,  assisted  in  executing  them.^ 
During  the  same  period,  eleven  states  have  been  admitted  into  the 
union,  under  a  full  persuasion,  that  the  same  power  would  be  exerted 
over  them.  Many  of  the  states  have,  at  different  times  within  the 
same  period,  been  called  upon  to  consider,  and  examine  the  grounds, 
on  which  the  doctrine  has  been  maintained,  at  the  solicitation  of  other 
states,  which  felt,  that  it  operated  injuriously,  or  might  operate  injuri- 
ously upon  their  interests.  A  great  majority  of  the  states,  which 
have  been  thus  called  upon  in  their  legislative  capacities  to  express 
opinions,  have  maintained  the  correctness  of  the  doctrine,  and  the 
beneficial  effects  of  the  power,  as  a  bond  of  union,  in  terms  of  the 
most  unequivocal  nature.^    Whenever  any  amendment  has  been  pro- 


any  laws,  &c.  of  congress,  or  acts  of  its  president,  &<:.  are  contrary  to,  or  wammted  by 
the  constitution,  rests  only  with  the  judges,  who  are  appointed  by  congress  to  detar^ 
mine ;  &y  whose  determinations  eneiy  state  is  hound."  3  Elliot's  Debat05,  44,  45 ;  TatSf*! 
Minutes,  &c.    Sec  also  The  Federalist,  No.  78. 

*  See  Mr.  Piuckney's  0])8ervations  cited  in  Grimke's  Speech  in  1828,  p.  86,  87. 

*  Dane's  App.  4  44,  p.  53,  54,  55  ;  Grimke's  Speech,  1828,  p.  34  to  42. 

^  In  the  debates  in  the  first  congress  organized  under  the  constitution,  the  aame  doc- 
trine was  openly  avowed,  as  indeed  it  has  constantly  l)een  by  the  mnjoriiy  of  congress  it 
all  subsequent  periods.  See  1  Lloyd's  Debates,  219  to  596;  2  Lloyd's  Debates,  2S4 
to  327. 

*  Chief  Justice  M'Kcan,-in  CommontLrfdth  v.  Cobbett.  (3  Dall.  473,)  seems  to  han 
adopted  a  modified  doctrine,  and  to  have  held,  that  the  supreme  court  was  not  tlie  com- 
mon arbiter ;  but  if  not  tlie  only  remedy  was,  not  by  a  state  deciding  for  itself,  as  in  case 
of  a  treaty  l)ctween  independent  governments,  but  by  a  contititntional  amendment  by  dM 
states.  But  see,  on  the  other  hand,  the  opinion  of  Chief  Justice  Spencer,  in  Andrem  t. 
Montgomimfy  19  Johns.  II.  164. 

^  Massachusetts,  in  her  Resolve  of  Febmary  12, 1799,  (p.  57,)  in  answer  to  the  Resoln- 
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posed  to  change  the  tribunal,  and  substitute  another  connnoQ  nminre 
or  interpreter,  it  has  rarely  received  the  concurrence  of  more  tliao 
two  or  three  states,  and  has  been  uniformly  rejected  by  a  great  major- 
ity, either  silently,  or  by  aa  express  diaseot.  And  iostanoee  have 
occurred,  in  which  the  legislature  of  tbe  same  state  has,  at  ^finent 
times,  avowed  opposite  opiuiouB,  approving  at  one  time,  what  it  bad 
denied,  or  at  least  questioned  at  another.  So,  that  it  may  be  asserted 
with  entire  confidence,  that  for  forty  years  tiifee  fourths  of  all  ths 
states  composing  the  union  have  expressly  assented  to,  or  mlently 
approved,  this  construction  c^  the  constitution,  and  hare  resisted 
every  effort  to  restrict,  or  alter  it.  A  weight  of  public  opinion  among 
tlie  people  for  such  a  period,  uniformly  tiirown  into  one  scale  so 
strongly,  and  so  decisively,  in  the  midst  of  aU  the  extraordinarj 
changes  of  parties,  the  events  of  peace  and  of  war,  and  the  trying 
conflicts  of  public  pohey  and  state  interests,  is  perhaps  unexampled 
in  the  history  of  all  other  free  governments.^    It  afibrds,  as  satas- 


tions  of  Virginia  of  1 796,  declared  "  that  the  decision  of  all  cawe  in  law  and  eqttilj,  ariiing 
under  the  constitution  of  ihe  United  States,  and  the  conntnictioii  of  all  laws  made  in 
pnrsoance  thereof,  ore  exclnsive);  vested  bj  the  people  in  the  judicial  conrt  of  tbe  Uni- 
ted States :"  aod  "  that  the  people  in  that  solemn  compact,  which  is  declared  to  be  the 
■Dpieme  law  of  the  land,  have  not  constitated  the  stale  legiiUtures  the  jndge«  of  tbe 
■CIS  or  measures  of  the  federal  government,  bnt  have  conlided  to  them  the  power  of  pro- 
podng  sDch  amcodments,"  &c. ;  and  "  that  bj  this  construction  of  the  constiCution,  aa 
sniicahle  and  dispassionate  remedy  it  pointed  oat  for  anj  evil,  which  experience  maj 
prove  to  exist,  and  Ihe  peace  and  prosperity  of  the  United  States  may  be  preBcrved 
without  InteTTuption."  See  also  Dane's  App.  4  44,  p.  56;  Id.  BO.  Ur.  Webster'a 
Speecb  in  tbe  Senate,  in  1830,  contains  an  admirable  exposition  of  the  same  doctrines- 
Webster's  Speeches,  410,  419, 420,  421.  In  Jane,  1S31,  the  bouse  of  repteMDtatiTet  of 
New  Hampshire  passed  certain  resolutions,  (172  yeas  to  9  najs,)  drawn  up  (ta  is  imder- 
slood)  by  one  of  ber  most  distinguished  statesmen,  asserting  the  same  doctrine*-  Dela- 
ware, in  January,  1831,  and  Connecticut  and  Massachusetts  held  the  same,  in  Ifay,  1831. 
'  Virginia  and  Kentucky  denied  the  power  in  1798  and  1800;  HaHachnBoUs,  Dela- 
ware, Rhode  Island,  New  York,  Connecticut,  Now  Hampshire,  and  T«nuont  dis^i- 
prored  of  the  Virginia  tcsolutiaus,  and  passed  connier  resolutioiis.  (North  Americut 
Review,  October,  1830,  p.  500.)  No  other  state  appears  to  have  approved  the  Viigtiiia 
reaolaiions.  (Ibid.)  In  1810  Pennsylvania  proposed  the  appointment  of  another  tribn- 
nal  than  the  snpreme  court  to  determine  dispaiee  between  tbe  g^ietal  and  slate  goveni- 
ments.  Virginia,  on  that  occasion,  affirmed,  that  the  eupnme  court  was  the  propw 
tribunal ;  and  in  that  opinion  New  Hampshire,  Vermont,  North  Carolina,  Haijlaod, 
Georgia,  Tennessee,  Kentucky,  and  New  Jersey  concuned;  and  no  one  stale  approved 
of  tbe  amendment.  (North  American  Review,  October,  1830,  p.  507  to  SIS;  DaaA 
App-t  55,  p.  67;  6  Wheat.  R.  358,  note.)  ReceaUy,  in  March,  1831,  Pennsylvania  baa 
resolved,  that  the  SSth  section  of  \ite  jndidary  act  of  17S9,  cb.  SO,  wbidi  gires  Hie 
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&otoTT  ».iailiitM9  m  flww  of  th*  JMt  «4  ■*  ifMtfMVW^ftt 
system,  ib  osb  well  bo  bnftpotd ;  uA,  m-  »  MMaMM^fi^MinAi 
oonstitatitsi  itself,  it  is  m  aibsolutely  coDcluiTC,  M  aqr  nw  omta^ 
snd  aS)rds  ttie  onl;  eso^  from  the  eeoairenoe  of  6ML  9 
tiie  delivefy  over  of  the  eidiject  to  intamiiikUe  iHipttiri 


■Mborited by  tha  conilitatton.  Mid  Maetteoad  bj «i|iwItb, imI  Aa^ttlkmhmlKr 

powering  theftd«nljadiduy  tanwinlBiii  the  t^ramalmn. 

I  Upon  thii  (object  dw  wpttA  of  Mr.  Watwttr  In  As  Mnatc,  ia  1S30,  piesenta  ih 
wbole  argBciBit  in  ■  wy  confcineJ  «nd  pomrfU  Inh.  The  roUoniDg  pa«ni>jp  it 
•elected,  m  peenliMriy  upptoptinte:  "The  people,  tta,  ^,  crocicd  tbia  goicmmeU- 
Thcf  gare  it  a  conslitnlioii,  eod  in  AM  cttnMttatw  bay  ban  enuinented  the  powen 
-wbich  thejbeitow  on  it  TbeybftTemadaltaUmlMgOTCnimciit,  They  have  defined 
in  nuthori^.  The;  bnTe  mlnlned  it  to  ba  exeRlN  of  eacb  poifeT?,  atiare  gruntedi 
■nd  all  othen,  the;  declare, are reMmd  to  theitatei,erAlpMij)t(i.  Bnl.iir,  Ibejr  bate 
not  stopped her&  If  tbej  bad,  dMf  «o«ld  have  MCO^AAefl  bat  halTtLrirHatk.  So 
definition  can  be  so  clear,  ae  to  BToid  poatiblll^  of  donbt  j  do  limiution  eo  preciw,  ts  to 
nxclade  all  nncertainty.  Vbo,  tten,  (hall  oooibva  Oik  gnm't  ot  Ihe  people*  Wbo 
■ball  interpret  their  will,  where  it  may  be  aoppomd  they  haTi^  Icfl  ii  iloiituful  ?  Wfii 
whom  do  ibey  repose  this  ultimate  ri^ht  of  deciding  on  the  powen  of  the  garerBOiMI ! 
Sir,  they  hate  settled  all  thii  in  the  fullest  manner.  They  bare  left  it,  with  the  go««» 
■aent  itself,  in  its  appropriate  braachcs.  Sir,  the  Tcry  chief  end,  the  main  design,  te 
wUch  the  whole  constitution  was  framed  and  adopted,  was  to  eeiaUuh  •  goTenuaea^ 
diat  abonid  not  be  obliged  to  act  through  state  agency,  or  depend  on  ttate  opinion  tad 
ilale  discretion.  Tlie  people  had  had  quite  enotigb  of  that  kind  of  goremmeU,  aidv 
the  confederacy.  Under  that  system,  the  legal  action  —  the  applicalian  of  law  to  hC- 
iriduaLt,  belonged  exclusively  to  the  states.  Congress  eould  only  racMumend — thrir  MM 
were  not  of  binding  force,  till  the  slates  had  adopted  and  saoctioaed  them.  An  w«  m 
tttat  condition  still  !  Are  wc  yet  at  the  mercy  of  state  discretion,  and  stale  coBltn^- 
tion  '>  Sir,  if  we  arc,  then  vain  will  be  our  attempt  to  maintain  tbe  eoiMtitatia&,  nader 
which  we  ait. 

"  But  ur,  the  people  have  wisely  provided,  in  the  constitntion  Itself^  a  prq>er,  nitaUe 
mode  and  tribnnal  for  settling  qnestions  of  constitutioDal  law.  There  are,  in  tbe  eoniti 
tolion,  grants  of  powers  to  congressi  and  restrictioos  on  these  powen.  There  aR^ 
also,  prohibitioiis  on  the  states,  Sope  aathority  must,  therelbre,  necessarily  esitt,  bsr- 
ing  the  nltimate  jurisdiction  to  Si  and  ascertain  the  interpretation  of  thcM  giaatlL, 
resbrictions  and  prohibitions.  The  constitaiion  has  itaelf  pointed  oat,  ordained,  and 
eatabUshcd  that  authority.  How  bag  it  accomplished  this  greatand  essential  end  T  Bj 
dedaring,  sir,  that  '  tht  contliliiiioii  and  ilit  lawi  of  the  Uniitd  Slata  made  in  piawuma 
ihrrnf]  ikall  be  Ihe  lupretae  lain  of  the  load,  any  iMng  in  the  oonstitiiCBM  or  iaset  <^  oaf  sMt 
lo  Ck  omtrary  noliuiOiKlanditig' 

"This,  sir,  was  the  first  great  step.  By  tlus,  the  supremacy  of  the  cooMittiliimaadlawi 
of  die  TJidled  States  is  declared.  The  people  so  will  it.  No  state  law  ia  to  b»  nU, 
which  comes  in  conflict  with  the  constitntion,  or  any  law  of  the  tJotttd  State*  pMMd 
in  parsnauce  of  it  Bat  who  riiall  decide  this  queation  of  intarfenacia!  To  whan 
bn  te  last  appeal*    This,  ik,JbacMMtitationltMlfdeeidM,alM,l7dtclHUft 'tW 
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V 

.    §  892.  In  this  review  of  the  power  of  the  ju^c'ial  department,  upcm 

ft  question  of  its  snpremac;  in  the  iuterpretation  of  the  constitutioB,  it 


the  judiciai  power  shaR  extend  te  aB  eaia  ariang  undtr  the  omMution  ami  hw  of  the  Vtiittd 
StrOes.'  These  two  pfoii.iioiu,  sir,  cotct  the  whole  ground.  They  are.  in  truth,  the 
kejatone  of  the  arch.  Wttb  these,  it  is  a  conBtitntion  ;  without  them,  It  ii  a  confederacy. 
In  porauance  of  those  clear  and  express  proTuions,  cotigreas  eatabli«hed,  at  iti  ittj  fint 
nssion,  in  the  judicial  act,  a  mode  for  rairying  dicm  into  fail  effiwt,  imd  for  bringing  all 
qnesliona  of  constitutional  po««r  to  the  final  decision  of  the  aupreme  court  It  thA, 
■ir,  became  a  gorcmment  It  then  had  the  means  of  self-protection ;  and,  Imt  for  tkif, 
b  wonld,  in.a[l  prohabilitj,  have  been  now  among  things,  which  are  past  Having  con- 
Mitnted  the  government,  and  declared  its  powers,  Ae  people  have  further  said  that  liiioe 
somebody  mnst  decide  on  the  extent  of  these  powers,  the  government  shall  itself  decide; 
■i^>iecl,  always,  like  other  popalar  governments,  to  its  responsibility  to  the  people.  And 
now,  sir,  I  repeat,  how  is  it,  that  a  state  legislature  acquires  any  power  to  iniofere? 
Who,  or  what,  gives  them  the  right  to  «ay  (o  the  people, '  We,  who  are  yonr  agents  and 
■enwili,  for  one  porpose,  will  undertake  lo  decide,  that  your  other  agents  and  servants, 
^>p(nnted  by  yon  for  another  purpose,  have  transcended  the  aalhority  yon  gave  them ! ' 
Tlie  reply  would  be,  I  think,  not  impertinent  —  'Who  made  yoaa  judge  over  anothtt'i 
•ervantB  ?    To  their  own  masters  thej  stand  or  fall ' 

"  Sir,  I  denr  this  power  of  state  legislalnres  altogether.  It  cannot  stand  the  test  of 
examinalioD.  Gentlemen  may  say,  that  in  an  extreme  case,  a  state  government  might 
protect  the  people  from  intolerable  oppression.  Sir,  in  SDch  a  case,  the  people  mi^l 
protect  the  rose]  vcB,  witbont  the  Hid  of  the  state  governments.  Snchacase  warrants  revo- 
Intion.  It  mnst  make,  when  il  comes,  a  law  for  itself.  A  nullifying  act  of  a  alaCe  legis- 
Ulnre  cannot  alter  the  caiic,  nor  ftiake  resistance  any  more  lawfnl.  In  maintaining  these 
■entimentB,  sir,  I  am  but  asserting  the  rights  of  the  people.  I  state  what  tlicy  have 
declared,  and  insist  on  their  right  lo  declare  it.  They  have  chosen  to  repose  this  power 
in  the  general  government,  and  I  think  it  my  duty  to  support  it,  like  other  const Itotional 

See  also  1  Wilson's  Law  Lectures,  461,  <62.  — It  is  truly  surprising,  that  Mr.  Vice- 
President  Calhoun,  in  his  Lellcr  of  the  2Sth  of  Au^isC,  1832,  to  Governor  Hamilton, 
(published  while  the  present  work  was  passing  through  the  press,)  sbould  have  thought, 
that  a  proposition  mere'y  offered  in  the  convention,  and  referred  to  a  committee  for  their 
consideration,  that  "  the  jurisdiction  of  the  supreme  conn  shall  be  extended  to  all  con- 
trorersies  between  the  United  States  and  an  individual  state,  or  the  United  States  and 
the  citizens  of  an  individual  state,"  *  should,  in  connection  with  others,  giving  a  negative 
on  state  laws,  establish  the  conclusion,  that  the  convention,  which  framed  the  constitu- 
tion, was  opposed  (o  granting  the  power  lo  the  general  |;ovemment,  in  any  form,  to  exer- 
cise any  control  whatever  over  a  state  by  force,  veto,  or  judidal  process,  or  in  any  other 
form.  This  clau*e  for  conferring  jurisdiction  on  the  supreme  court  in  controversies 
between  the  United  Slnles  end  the  slates,  must,  like  the  other  controversies  between 
state',  or  between  individuals,  referred  to  the  judicial  power,  have  been  intended  to  apply 
exclusively  to  suits  of  a  civil  natnre,  respecting  property,  debts,  contracts,  or  other 
claims  by  the  United  States  against  a  stale ;  and  not  to  the  decision  of  constitutiooll  A 
•  qaestiona  in  ihe  abstract.  At  a  subtequeat  period  of  the  conventioD,  the  jndidal  pomr  m 
*  Jdunal  (4  CoavnUign,  Mh  Aug.  {k  3H.  ■ 
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has  not  bam  ihoii|^  aecoMiy  to  idj  en  Urn 
that  department  in  aflunanoe  of  it  But  ift  vmj  ba  fMfir  taail^ 
that  the  judicial  department  has  not  only  eonatanfly  eaaroiaed  ttt 
right  of  interpretation  in  the  last  resort ;  bat  its  irliole  ooiofle  of  iaP 
sonings  and  operations  has  proceeded  upon  tto  f^oimd,*  ihatf  OBOa 
made,  the  interpretation  was  oonelnsiTe,  as  well  upon  tiie  atateiy  aa  At* 
people.^  *' 


■  • 


was  expresslj  eztanded  to  til  cms  aritliia  mdflr  liw  flOMCEMbn,  Isw  aid  avrtfat  af  Jii' 
United  States,  and  to  aU  oontrovenifla,  to  wliidi  lliii  TTiiliiiiT  nialia  rimiiW  >■  a  jwHty 
thus  covering  the  wbole  g^oand  of  a  ifghft  to  decide  conrtitBtinMd  qMatfoM'air  a; 
cial  natore.  And  this, «  Ae  Federalirt  Mmns  ns,  was  Ae  Mbttfiato  Ibr  a 
npon  state  laws,  and  tiie  only  one,  wfaicb  mm  deemed ssA «r  eAetaat  Ua! 
No.  80. 

>  3/arftfi  T.  ANfer,  1  Wheat  B.  SOi,  aS4|  Ac.  Stt  to  -848;  'CMaw  T.  Sla 
T^n/in«a,  6  Wheat.  B.  264, 876, 877  to  891 ;  Id.  418  to  418  fBmk^Omi 
2Peten'sR.514;  IToivT.  J5^ib0f^8I)an.l99;  lCoiid.&^^^  ISia 

Mr.  Chief  Jiutioe  Marshall,  in  deUrering  tiie  opinion  of  Ae  coot  la  (Maft  t* 
(6  Wheat  384  to  990J  presents  tha  axgnment  in  favor  of  tiie  Jurisdiction  of  fta, 
department  in  a  ver^  forcible  manner.  "  While  weighing  argnmenfs  drawn  finom  tlie 
nature  of  government,  and  from  the  general  spirit  of  an  instroment,  and  niged  for  the 
purpose  of  narrowing  the  constmction,  which  the  words  of  that  instmment  seem  to 
require,  it  is  proper  to  place  in  the  opposite  scale  those  principles,  drawn  from  the  same 
sources,  which  go  to  sustain  the  words  in  their  full  operation  and  natural  import  One 
of  these,  which  has  been  pressed  with  great  force  by  thtf  counsel  for  the  plainti£b  hi  ezror, 
is,  that  the  judicial  power  of  every  well  constituted  government  must  be  co-eztensive 
with  the  legislative,  and  must  be  capable  of  deciding  every  judicial  question,  which 
grows  out  of  the  constitution  and  laws. 

"  If  any  proposition  may  be  considered  as  a  political  axiom,  tills,  we  think,  may  be  so 
considered.  In  reasoning  upon  it,  as  an  abstract  question,  tiiore  would,  probably, 
no  contrariety  of  opinion  respecting  it  Every  argument,  proving  the  necessity  of 
department,  proves  also  the  propriety  of  giving  this  extent  to  it  We  do  not  mean  to 
say,  that  the  jurisdiction  of  the  courts  of  the  xmion  should  be  construed  to  be  coextensive 
with  the  legislative,  merely  because  it  is  fit,  that  it  should  be  so ;  but  we  mean  to  say, 
that  this  fitness  furnishes  an  argument  in  construing  the  constitution,  which  ooght  never 
to  be  overlooked,  and  which  is  most  especially  entitled  to  consideration,  when  we  am 
inquiring,  whether  the  words  of  the  instrument,  which  purport  to  establish  this  principle, 
shall  be  contracted  for  the  purpose  of  destroying  it 

"  The  mischievous  consequences  of  the  construction,  contended  for  on  the  part  of  Yir* 
ginia,  are  also  entitled  to  great  consideration.  It  would  prostrate,  it  has  been  said,  the 
government  and  its  laws  at  the  feet  of  every  state  in  the  union.  And  would  not  thu  be 
its  effect  ?  What  power  of  the  government  could  be  executed  by  its  own  means,  in  any 
state  disposed  to  resist  its  execution  by  a  course  of  legislation  ?  The  laws  must  be  exe- 
cuted by  individuals  acting  within  the  several  states.  If  these  individuals  may  be 
exposed  to  penalties,  and  if  the  courts  of  the  union  cannot  conect  the  jndgments,  by 

•  Jooraal  of  Oonveation,  27th  An^.  pw  288. 
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^  893.  Bnt  it  ma^  be  aaked,  u  it  has  been  asked,  wh&t  is  to  be  tii« 
lemedj,  if  there  be  any  miBGonstntdioii  of  the  constitutioo  on  Hie  part 


wfaicli  Oeae  pen&ltieB  mtj  be  enforced,  the  c«nne  of  the  govemitient  mftf  be,  at  iij 
time,  urestod  b^  the  will  of  one  of  itB  members.  Eadi  membtf  will  paateu  ■  oA  c« 
the  will  of  the  whole. 

"  The  uuwer,  which  his  been  given  to  Aii  mrgnmeiit,  doei  not  denj  ite  truth,  bat 
iniiits,  that  confldence  is  tepoKd,  uid  ma;  be  ufel;  rqtosed,  in  the  Mate  imtiCDCioiui  - 
and  that,  iF  the;  ihall  ever  become  so  iiuane,  or  m  wicked,  ai  to  aeek  the  deatractioii  of 
tlie  goTemment,  tbej  mi^  accompliih  their  ol^ject  bj  reliuiiig  to  puluiiii  the  fb 


"  We  readUj  concor  with  the  coimiel  for  the  defendant  in  the  declaration,  that  Um 
c*M«,  which  hare  been  pnt,  of  direct  l^ialative  lesiatance  for  the  purpose  of  opporing 
the  acknowledged  power*  of  the  gorenunent,  are  extreme  eaaea,  and  in  the  hope,  that 
thej  will  never  occur ;  bnt  we  cannot  help  believing,  that  a  genual  conviction  of  iha 
total  incapacity  of  the  government  to  protect  iteelf  and  its  law*  In  tach  cant,  wonld 
contribDte  in  im  iocoiuidenble  d^iee  to  their  occoirence. 

"  Let  it  be  admitted,  that  the  raaea,  which  have  been  pnt,  are  extreme  and  improbabUi 
yet  there  are  gradations  of  opporition  to  the  lawa,  far  short  of  thoee  cases,  which  migllt 
have  a  baneful  inflnence  on  tbe  affain  of  the  nation.  Different  states  may  entertain 
different  opinions  on  the  true  coiutmction  of  the  constitutional  powcn  of  congress.  We 
know,  that  atone  time,  the  asgnniption  of  the  debts,  contracted  by  the  several  states  dnr- 
ing  the  war  of  our  revolution,  was  deemed  anconatitntional  bj  some  of  them.  We 
know,  too,  that  at  other  times,  certain  taxes,  imposed  bj  congress,  have  been  pronounced 
Dnconstttntional,  Uther  laws  have  been  qnestioned  partially,  while  tbcy  were  supported 
by  the  great  majority  of  the  American  people.  We  have  no  assimuice,  that  wg  shall  be 
leti  divided,  than  we  have  been.  Slates  may  legislate  in  conformi^  to  their  opinionf, 
and  may  enforce  those  opinions  by  pcnaltiea.  It  would  be  hazarding  too  much  to  assert, 
that  the  judicalnrea  of  the  states  will  be  exempt  from  the  pn^udice*,  by  which  the  le^i- 
latQiei  and  people  are  influenced,  and  will  congtitnie  perfectly  impartial  trihnnals.  Li 
many  states  the  judges  are  dependent  for  office  and  for  salary  on  the  will  of  the  legiila' 
tore.  The  constitution  of  the  United  States  faraishes  no  security  against  tbe  nnivenal 
adoption  of  this  principle.  When  wo  observe  the  importance,  which  that  constitDttoa 
attaches  to  the  independence  of  judges,  we  are  the  less  inclined  to  suppose,  that  it  can 
have  intended  to  leave  these  constitutional  qneitions  to  tribunals,  where  this  iadepend- 
ence  may  cot  exist,  in  all  cases  where  a  state  shall  prosecute  an  individaal,  who  claims 
the  protection  of  an  act  of  congress.  These  prosecntJons  may  take  place,  even  wtthont 
a  legislative  act  A  person,  making  a  seizure  under  an  act  of  congress,  may  be  indicted 
as  a  trespasser,  if  force  has  been  employed,  and  of  this  a  jnry  may  judge.  How  exten- 
sive may  be  the  mischief,  if  the  first  decisions  in  such  cases  ihonld  be  final  I 

"  These  collisions  may  take  place  in  times  of  no  extraordinary  commotion.  Bnt  a 
constitntLon  is  framed  for  ages  to  come,  and  is  designed  to  approach  immortality,  as 
nearly  as  human  institutions  can  approach  it.  Ita  course  eannot  always  be  traoqnS. 
It  is  exposed  to  storms  and  tempests,  and  its  Iramers  mnit  be  unwise  statiismen  indeed, 
if  diey  have  not  provided  it,  as  for  ss  its  nature  will  pertoit,  with  tbe  means  of  teU- 
preservation  from  (lie  perils  it  may  be  destined  to  encounter.  No  goTemment  ought  lo 
be  so  defective  in  its  organization,  as  not  lo  contain  vrithin  itself  the  means  of  securing 
IS  <m  lairs  against  otiier  dangers,  than  tboee  which  occur  every  day. 
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of  tbo  government  of  the  Uniteil  States,  or  its  fiiDctioniries,  and  any 
power  exercised  by  them,  not  warranted  bj  its  true  metuung  t     Tt 


Cooru  of  jnndce  sre  the  means  ino»i  umally  emplojcd ;  uiii  ii  u  mif  oiuble  to  rxpax. 
(hat  a  p>Tenimeiic  ihoald  repoa«  an  ita  otrn  i^oDrtH.  rulliu  itun  on  olber?.  Then  k 
ceruinlj  Dothing  in  the  fjrctuniunccs,  undor  which  our  constiliKion  was  fornxd; 
nothini^  in  the  hiftoiy  of  the  timcn,  whiiji  woolil  jmdly  the  opinion,  (hat  the  confidciKC 
reposed  in  the  elates  wiu  to  impUeil,  us  to  leave  in  them  and  (beir  trilraniili  tli«  paw 
of  resisting  or  defeatiiig,  in  Ibe  form  of  law.  Che  legitimate  measnrM  of  die  nuion.  Tkt 
reqoisiliatw  of  coagiosg,  nndec  the  eonfedenttion,  were  at  consCitotionallj  obligatoff.K 
the  lawa  cDftctod  hy  the  present  congress.  TIiU  Ihcy  irnre  haMtuitll7  disrogaided,  is  a 
&ct  of  univenut  notoriotj-.  With  the  knowledge  of  this  tnut,  aai  noder  iu  foil  pKi» 
vra,  a,  i-onrention  wm  &a>iinnbled  to  change  the  sj^tcm.  Ii  it  so  improbable,  that  ibsj 
■hould  confer  on  the  jivlicial  depBTtmenl  the  power  of  construing  the  constitutioD  ^ 
laws  of  the  tmion  in  ever;  ease,  in  the  liul  resort,  and  of  praserving  them  IrDiD  all  nv- 
lation  from  every  qnnrHr,  so  far  as  judicial  decisions  can  pn^ene  ihem,  tbai  M 
improhabilit;  Ehoold  essenciallf  otTeiTt  the  eonsEmetion  of  the  new  sfsteni  ■  We  ■< 
told,  and  we  are  0^7  told,  that  the  great  change,  nliich  is  to  gire  efficacy  to  the  preos 
syttcm,  is  ilB  abilitj  to  act  on  indiridaals  directly,  luleail  of  acting  through  the  lustra- 
menlality  of  stale  ^vemments.  Bet,  uui^ht  not  this  abiUty,  in  reason  and  saond  poUcT. 
to  be  applied  directly  to  Ihc  protcrtion  of  inrliiidun!>i  pinplRvcd  in  tlic  cxe.'utioo  of  the 
Lm,  as  well  ai  to  their  coercion  ?  Tonr  laws  reach  the  individnal  wiftont  tha  ril  rf 
any  other  power ;  why  may  they  not  protect  him  from  ponudunent  tar  p 
dn^  in  execnting  them  1 

"  The  counsel  for  Virginia  endeaTOr  to  obviate  the  fbtte  of  tLeae  ft 
ing,  that  the  danger*  they  suggest,  if  not  imaginary,  are  ineritable ;  tbi 
e»D  make  no  provision  againit  then ;  and  that,  therefore,  in  ctKutmii^  ifcat  is 
tbsyonghttobe  excluded  from  our  coitdderation.  This  atate  of  thing*,  thsra 
arise,  nntil  there  shall  be  a  dispoution  so  bottile  to  the  preaent  political  t} 
prodnce  a  determination  to  destroy  it;  and,  when  that  determinatioa  thall  be  pcodnoi^ 
its  effects  will  not  be  restrained  by  parcbment  stipulations.  The  fMe«f  Ae  mslilulhi 
will  not  then  depend  on  jndidal  decisioiu.  But,  should  no  ^)peal  be  made  to  torce,  Ai 
stales  can  put  an  end  lo  the  govemment  by  refusing  to  act  Thej  have  only  not  to  (isit 
•enators,  and  it  expires  without  a  struggle. 

"  It  is  very  true,  that,  whenever  hostiliQ'  to  Che  existing  system  ihall  beeome  miraMJ, 
it  will  be  also  irredstible.  The  peoplemade  the  constitntion,  and  tfte  people  can  namit* 
It  It  is  the  creataie  of  thdr  will,  and  lives  only  by  their  'wQl.  But  fide  nqncM  mi 
irresistible  power  lo  make,  or  to  immake,  resides  only  in  the  whole  bod j  of  IfaepeopiBi 
not  in  any  sub-division  of  them.  The  attempt  of  any  of  the  parte  to  exerciM  b  ii 
ninipalion,  and  ought  to  be  repelled  by  those,  to  whom  the  people  have  dftogateil  tbrit 
power  of  repelling  it. 

"  Hie  acknoiriedged  inaliti^  of  the  government,  then  to  sustain  itaalf  againrt  Ae 
public  win,  and,  by  force  or  otherwise,  to  control  the  whole  nation,  is  ni 
in  si^iport  of  its  constitational  inability  to  pie«erTe  itself  against  a  section  ef  Iha  ai 
acting  in  oppotitiou  to  the  geneial  wiD. 

"  It  is  true,  that  if  all  the  stales,  or  a  majority  t^  them,  rehse  to  elect  m 
legislaliTo  powers  of  Oia  union  irill  be  suspended.    Bnt  if  any  ta 
elect  them,  the  senate  wiU  not,  on  that  account,  be  the  les*  a 
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tiiis  queatioa  a  general  answer  may  be  ffvon  in  the  worda  of  ita  eariy 
ezpoaltorg  :  "  TKe  same,  aa  if  the  etate  le^latares  should  violate  their 
respective  conatitutional  authorities."  In  the  first  instance,  if  tiiis 
flhould  be  by  congresa,  *'  the  succesB  of  the  usurpation  will  depend  on 
the  execudve  and  judiciary  departmenta,  whicb  are  to  exponnd,  and 
^7e  effect  to  the  le^ative  acta  ;  and,  in  the  last  resort,  a  remedy 
most  be  obtmed  from  the  people,  who  can,  by  the  election  of  more 
^thful  representatives,  auQol  the  acts  of  the  uanrpers.  The  truth  is, 
that  tbia  ultimate  redress  may  be  more  confided  in  against  nnconstita- 
tional  acte  of  the  federal,  Uian  of  the  state  le^slatores,  for  fjiia  plain 
reason,  that,  as  every  act  of  the  former  will  be  an  invaeion  of  tlie 
rights  of  the  latter,  these  will  ever  be  ready  to  mark  the  innovatioa, 
to  sound  the  alarm  to  the  people,  and  to  exert  their  local  influence  in 
e%cting  a  change  of  federal  representatives.  There  being  no  audi 
intennediate  body  between  the  state  legislatures  and  the  people,  in- 
terested in  watching  the  conduct  of  the  former,  violations  of  the  state 
constitution  are  more  likely  to  remain  unnoticed  and  unredressed."  ^ 

§  394.  In  the  nest  place,  if  the  usurpation  should  be  by  the  pred- 
dent,  an  adequate  check  may  be  generally'  found,  not  only  in  the 
elective  franchise,  but  also  in  the  controlling  power  of  congress,  in  its 
legislative  or  impeaching  capacity,  and  in  an  appeal  to  the  judicial 
department.  Ik  the  next  place,  if  the  usurpation  should  be  by  the 
judiciary,  and  arise  from  corrupt  motives,  the  power  of  impeachment 
would  remove  the  offenders  ;  and  in  most  other  cases  the  legislative 
and  executive  authorities  could  interpose  an  efficient  barrier.  A  de- 
claratory or  prohibitory  law  would,  in  many  cases,  be  a  complete 


functions.  The  argomoDt  founded  on  this  fact  would  leem  rather  to  prove  the  subordi- 
nation of  the  parts  to  ^e  whole,  than  the  complete  independence  of  an;  one  of  them. 
The  franicrs  of  the  coniitilation  were,  indeed,  unable  to  make  any  prOTUiona,  which 
riiould  protect  that  instrument  against  a  genenl  combination  of  the  states,  or  of  the 
people,  for  its  destruction  -,  and,  conscious  of  this  inabiljt;,  they  hare  not  made  the 
attempt.  But  the/  were  able  to  provide  against  the  operation  of  measures  adopted  iu 
U7  one  state,  whoec  (endency  might  be  to  arrect  the  execution  of  the  laws,  and  Iliia  it 
was  the  part  of  true  wisdom  to  attempt.    We  think  they  have  attffiupted  it." 

See  aUo  M'Cvliixb  v.  Maryland,  (4  Wheat  316, 405, 406.)  See  also  the  reasoning  of 
Mr.  Chief  Justice  Jair,  in  CUiAoJini.  Gionna,  (3  Dall.419,  S.  C.  2  Peter's  Cond.R. 635, 
670  to  075 ;  ]  Ostors  t.  Bant  of  Oie  United  Stola,  (9  Wheat.  738,  818,  819 ;  )  and  GA- 
imu  T.  Ogden,  (9  Wheat.  1,  210.) 

■  The  Federalist,  No.  44;  1  Wikoa's  Law  LectDt«l,  461,  463 ;  Daiw't  App- 1  58, 
p.  68. 
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remed/.  We  Imve,  also,  so  £kr  al  least  m  a  coiuci^Bliona  aenw  of  tfaa 
oblig^ona  of  dutj,  soocUotittd  Ity  an  oath  of  office,  and  ao  imUssolubh 
responsibility  to  Hxa  pooplc  for  the  excrciae  and  abuae  of  [>ower,  on  t^ 
part  of  difierent  dupartmetita  of  thu  goV^ment,  can  iuQaence  buDua 
miuda,  some  additional  (raards  ag&iDJSt  known  and  deltberatu  usurfip 
tioae ;  for  both  ai'fi  provided  for  w  the  constitution  itself.  "  The  m- 
dom  and  the  discretion  of  congress,  (it  luis  been  justly  observed.)  that 
identity  with  the  people,  and  tho  influence,  which  ihior  coustitneiiti 
possess  at  elections,  are,  iu  this,  as  in  many  other  instances,  as,  far 
exaoij'le,  that  of  declaring  war,  tho  solo  restriunls  ;  on  thia  tliejr  hava 
rehed,  to  secure  them  from  abuse.  They  are  tlie  restrmots,  on  whteb 
the  people  must  often  solely  i-ely  in  all  representative  govenuncnts." ' 
if  'Ai)5.  But  in  tiie  nest  place,  (and  it  is  that,  nlucb  would  fumislil 
case  of  most  difficulty  aod  danger,  though  it  may  fturly  be  pnssoawd 
to  be  of  rare  occurrence,)  if  the  legiiilatire,  executive,  and  judicial 
departments  should  all  concur  in  a  gross  uaurpatiou,  there  is  edU  a 
peaci^able  remedy  provided  by  the  constitutjon.  It  ia  by  the  power  of 
amendment,  which  may  always  be  applied  at  the  will  of  throe  fbaxlh> 
of  the  states.  If,  tiiercforc,  there  should  bo  a  corrupt  eofipci-ation  of 
Uiree  fourths  of  the  states  for  permanent  usurpation,  (a  case  not  to  in 
supposed,  or  if  supposed,  it  diSerg  not  at  all  in  primnple  0€  ndqH 
&om  the  case  of  a  majority  of  a  state  or  natdon  hav^  the  Mma  » 
tent,)  the  ease  is  cerbunly  irremediable  under  aoy  known  fivms  ef  IM 
constitutioa.  The  states  may  now  by  a  constitutional  MimmTui— 1^ 
with  few  limitations,  change  the  whole  struotore  and  powezB  «f  ftft 
government,  and  thus  legalise  any  present  ezceaa  of  power.  And  ikk 
general  right  of  a  society  in  other  cases  to  change  tjie  goTemment  if 
the  will  of  a  majority  of  the  whole  people,  in  any  manner*  tbatiM|r 
suit  its  pleasure,  is  undisputed,  and  seems  indisputAble.  B  thmW,^ 
any  remedy  at  all  for  the  minority  in  such  cases,  it  is  a  WUtoiy^  "'^'''^jJ 
provided  for  by  human  institutaons.  It  is  by  a  resort  to  Ate  "l^nfcT 
right  of  all  homau  beings  in  extreme  cases  to  reost  nflprfffiion.  udll);; 
apply  force  agunat  ruinous  injustice.^ 


■  GiUmf  T.  Ogda,  9  Wbe»t.  B.  1,  197.  See  ■!«>,  on  tbe  mom  m^H%  ttedfe^ 
vatloiu  of  Mr.  Jiulice  Joluuon  in  delivering  the  opi&ion  of  the  emit,  ki  .JaANMill 
Skidi,  G  Wheat.  B.  S04,  326.  l 

■  See  Wel«te['BSpe«>cbe«,p.408,409i  1  Black.  C<»un.  1»,  ISS.  SatiAd  1  TlKt 
et'a  Black.  Comm.  App.  73  to  75. 


CH.  IT.]  FINAL  IKTERPRETER.  277 

§  396.  As  8  fit  conclusion  to  Hiis  part  of  these  commentaries,  we 
cannot  do  better  than  to  refer  to  a  confirmatory  view,  which  has  been 
recently  presented  to  the  public  by  one  of  the  frainers  of  the  constitu- 
tion, who  ia  now,  it  is  believed,  the  only  surviving  member  of  the  fed- 
eral convention,  and  who,  by  bis  early  as  well  as  his  later  labors,  has 
entitled  himself  to  the  gratitude  of  his  country,  as  one  of  its  truest 
patriots,  and  most  enlightened  fiicnds.  Venerable,  as  he  now  is,  from 
age  and  character,  and  absolved  from  all  those  political  connections, 
which  may  influence  the  judgment,  and  nuslcad  the  min<l,  he  speaks 
from  bis  retirement  in  a  voice,  wliich  cannot  be  disregarded,  when  it 
instructs  ua  by  its  profound  reasoning,  or  admonishes  us  of  our  dangers 
by  its  searching  appeals.  However  particular  passages  may  seem 
open  to  criticism,  the  general  structure  of  the  argument  stands  oa 
immovable  foundations,  and  can  scarcely  perish,  but  with  the  constitu- 
tion, which  it  seeks  to  uphold.' 


'  RcTcreiicc  is  here  mode  to  Mr.  MailLion's  Leilcr,  dated  Aupist,  IS-IO,  to  Mr.  Ed- 
ward Everett,  ]>ubtislieil  jii  the  Nortli  American  Review  for  Oeto1)er,  183U.  Tlio  ful- 
lowing  extmct  i.4  taken  from  ]>.  Sn7,  cl  seq. 

"  In  order  to  uiiilersianil  tlic  true  t)i:ir.ictcr  of  ilic  constitution  of  tlic  United  t^tales, 
tbe  error,  not  uncoronion,  inufl  be  avoided,  of  vie«ing  it  tiinjugh  the  nieilitini,  either  of 
«  consoliduted  ^veniment  or  of  a  eonfcileraled  );i>vernment,  whilst  it  iri  iii'itlicr  the  one, 
nor  tlic  otticr ;  hut  a  mixture  of  ImiIi.  And  hiiviu)^,  in  no  model,  the  Eiciiilitiides  and 
moKlo^ict  upjjlirahlc  lo  uiher  e.v.'itcin»  of  iiovemmcnt,  it  mn<it.  more  tt:an  any  other,  be 
Hh  own  interpreter  according  to  itx  text  nuJ  IIk  fii<1s  of  Ihe.  case. 

"From  thc«c  it  wiin«  acen,  tlutt  tliu  chnnicteriiilir  iicculiurilieaof  theeonstitutionore, 
t,  the  mode  of  ita  formaliun ;  3,  the  division  of  the  supvenic  powers  of  government 
between  the  states  in  their  united  cnpacit}^,  and  the  stnles  in  their  individual  cajiiicities. 

"  1.  It  vrai  formed,  not  bj  Ilia  govemmcnia  of  the  component  slutea,  as  the  federal 
government,  for  which  it  was  suhatitnleil,  was  formed.  Nor  w.is  it  formed  lij  amajorjly 
of  the  people  of  the  TJaited  States,  its  a  finale  rommuiiitj,  in  the  muuncr  of  a  cousoli- 
dated  govemmcrt. 

"  It  wHi)  formed  by  the  states,  that  is,  l>y  tite  people  in  each  of  tbe  stntos,  acting  in  their 
highest  sovereign  capacity ;  jtnd  formed  consequently,  by  the  same  authority,  which 
formed  the  stiite  ronstitutionii. 

"Betnf;  thus  derived  from  the  Fame  source  oa  the  constitutions  of  the  states,  it  has, 
within  each  Ktuto,  the  same  authority,  »s  the  constitution  of  the  state ;  and  is  as  ninch  a 
constitution,  in  the  strict  leusc  of  the  term,  within  its  prcsi'ribcd  sphere,  as  llie  constitu- 
tions of  the  states  are,  within  their  respective  spheres :  but  with  this  ohvlous  ojid  csacn- 
tuil  ditl'crenec,  ikal  liciag  a  rum/wict  amnng  Ihc  lUcdit  in  Iheir  hiijhcil  sortrciV/n  capncily,  and 
constilDtinpc  tiie  people  thereof  one  people  for  certain  purposes,  it  cannot  be  altered,  or 
■annlled  at  tiie  wilt  of  the  states  iudiviilualty,  as  the  conjtiinilon  of  a  stale  may  be  at 
its  iudlvidual  wilL 

"  S.  And  that  it  divides  tlic  nuprcme  powers  of  government,  between  the  goreramont 
of  the  United  States,  and  the  governments  of  tlie  individual  states,  Is  stamped  on  the 

VOL.  I.  ■■a 


C05BTITimOV  OV  IHI-  I 


;;  tb* powan of  mrnd df ttutfoh, 

ited  In  the  gonnMBt  o(  the  L'nitod 


h  and  ■orenogn  ■  (Aanettr,  m  *B]r  of  tba  pcHHbi  ruiurvRd 


"  Kor  ig  the  gOTMTimMit  of  the  TJnited  Btitw,  cmxrt  Iv 
eminent  in  the  atrict  smie  of  the  (enn,  within  the  Hibwa  <  i 
mcniit  created  bj  the  coiutitiitloni  of  theitatat  an,  witUn  iln'ir  •uversl  ept 
like  them,  organiied  inio  lapiUtiTe,  BzauitiTe,  and  jndki.ir  i  ilcpiutiueiiis. 
like  tliem,  directl]'  on  pencnu  and  thing*.  And,  Bke  dwui,  u  I)it>  ut  cominaiid  a  i^jtt 
cai  force!  for  executing  the  powen  conunUtcd  tO  it.  neooncurrcniDiienition  to  ccmit 
cases  is  one  of  the  fsaturee  maiUng  the  peenliui^  of  Ac  aystum. 

"Between  IheM  diffeieiu  eoutitDtloiial  goremmenli,  Uiu  auo  opcriUiag  in  all  lk> 
Mates,  the  others  operating  Kqiaiatelj  in  each,  wllh  die  a|;;nt<gHta  jiowonof  Kurernmnu 
divided  hetween  them,  it  conld  not  bk^w  attntfam,  tftft  njjitruvenios  would  uriie  <«•■ 
cerning  the  bonadariM  of  jnriidietion;  and.  that  some  ]jn>vision  ought  tu  be  muie  fi* 
such  occnmaca*.  A  political  ijitmn,  that  doea  not  proridc  for  b  petu-Mbb  and  anthco- 
tatire  tcnniantion  of  occnmng  contiovcniea,  would  not  W  more  ihan  the  Klinitow  of  t 
government;  the  object  and  end  of  a  real  govemmcDt  Mng,  the  sntuliiulion  of  lawaad 
order  for  uncertiun^,  confukm,  and  violenee. 

"Thnt  to  haTBlrit  a  final  dediioo,  in  andi  eaiea,  to^i.  Ii  <<r  ^ln    'itiH,  rb<i 
and  already  tven^-fonr,  could notbil  to  make  the  conal    ::  .1      >  -  .if  ' 

States  different  in  different  states,  wasobrions;  and  not  '  .   .    i,  i  ilii 

of  indcpcnilcnt  decisions  must  altogether  distmet  tho  goreniment  of  the  I 
speedily  ])ut  an  end  to  tbo  union  ittielf.  A  uniform  anihority  of  the  laws.  It  in 
Tital  principle.  Same  of  Ibe  most  important  laics  could  not  be  partially  e 
They  muei  lie  exccuicd  in  all  the  states,  or  they  could  be  duly  executed  in  none.  Ab 
impoul,  or  an  excise,  for  exiunple,  if  not  in  force  in  some  states,  would  be  defeated  ii 
others,  it  if  well  known,  that  this  was  nmong  the  lessons  of  experisnce,  whidi  had  a 
primary  influence  in  bringing  a)>out  the  existing  constitation.  A  loas  of  its  genenl 
authority  would  moicover  revive  the  exasperating  questions  between  the  state*  boldilf 
ports  for  forei}^  coniioercc,  and  the  adjoining  states  without  them ;  to  which  aie  now 
added,  all  the  inland  states,  necessarily  eoirying  on  their  foraign  commetce  thioeg^ 

"  To  Iwve  made  the  decisions  under  the  authority  of  the  individnal  states,  co^ordinst^ 
in  all  cases,  with  decisions  under  the  nnthority  of  tbe  United  States,  would  nnaToidab^ 
produce  collisions  in<-om  pat  idle  with  the  peace  of  society,  and  with  that  regular  and  <A- 
dent  administration,  which  is  of  the  essence  of  free  govcnunents.  ScBaeaconldBOtl* 
avoided  in  which  a  ministerial  officer  of  the  United  States,  aud  the  correspondent  officer 
of  an  individnal  state,  would  have  reucouuters  in  executing  conflicting  decieBi;  ite 
result  of  which  would  depend  on  the  comporatiTe  force  of  the  local  posses  rttiii>li^( 
them ;  and  that,  a  casualty  depending  on  the  political  opinions  and  partj  belli^  h 
diff'er?  Dt  Slates. 

"  To  have  referred  every  clashing  decision,  under  the  two  anthoriliea,  for  a  Bnal  de» 
sion,  to  ilic  state;  as  parties  to  tho  constitation,  would  be  attended  with  delajs,  wik 
inconveniences,  and  with  expenses,  amounting  to  a  prohibition  of  ttm  Expedient;  nMt> 
mention  its  tendency  to  impair  the  salutary  veneration  for  a  sj^lcin  ri 
quent  intcrpoj^itions,  nor  the  delicate  questions,  which  might  praaent  th 
tona  of  stating  the  appeal,  and  as  to  the  quomm  for  deciding  it. 

"To  have  trusted  to  negotiation  for  adjusting  disputes  betweeo  Hie  goiTMnment  of  Aa 
United  Statesand  tho  state  governmenta,  as  between  independent  and  sqwiMeaciwdp' 
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ties,  would  have  lost  sight  altogether  of  a  con»titatioii  and  gavenuneiit  Tor  the  nnlon ; 
and  opened  a  direct  road  from  a  failure  of  that  resort,  to  tlie  Mma  ratio  between  natioiu 
wholly  indepeodent  of,  and  alien  to  each  other.  If  the  idea  had  its  ori^n  in  the  procen 
of  adjustment  between  separate  branches  of  the  same  government,  tbe  analogy  entirely 
faiU.  In  tbe  case  of  diapulca  between  independent  parts  of  the  same  govemmCDt, 
neither  port  being  able  to  consamniate  its  will,  nor  the  goTemmcnt  to  proceed  wilhont  a 
coneorrenee  of  the  parts,  neeissit;  brings  about  an  accommodation.  In  disputes  be- 
tween a  state  government,  and  the  government  of  the  United  States,  the  case  is  practi- 
colly,  as  well  as  theoretically  different;  each  party  possessing  all  the  departments  of  an 
organized  government,  legislative,  executive,  and  jadiciarj  ;  and  having  each  a  physie^ 
force  to  support  its  pretensions.  Although  the  ixsue  of  negotiation  might  somelimeB 
avoid  this  extremity,  how  ofion  would  it  happen  among  so  many  states,  that  an  onac- 
commodating  spirit  in  some  would  render  that  resource  unavailing?  A  contrary  sup- 
position would  not  accord  with  a  knowledge  of  bumoit  nature,  or  the  evidence  of  ov 
own  political  history.  . 

"  The  constitution,  not  relying  on  any  of  the  preceding  moditicationg,  for  its  safe  lod 
auccessfal  operation,  has  expressly  declared,  on  the  one  hand,  1,  '  that  the  constitution, 
and  the  laws  mode  in  pursuance  thereof,  and  all  treaties  made  under  the  antborily  of  the 
United  Stales,  shall  be  the  supreme  law  of  the  land ;  2,  that  the  judges  of  every  state  '^ 
shall  bo  bonnd  thereby,  any  (bing  in  the  constitution  and  laws  of  any  state  to  the  con- 
trary notwithstanding;  3,  that  the  judicial  power  of  the  United  States  shall  extend  to  all   /  I 
cases  in  law  and  equity  arising  under  the  constitution,  the  lans  of  the  United  States,  // 
and  treaties  made  under  their  authority,  Slx' 

"  On  the  other  hand,  as  a  security  of  tbe  rights  and  powcrt  of  the  stales,  iu  their  indi- 
vidnal  capacities,  against  an  undue  preponderance  of  the  powers  granted  to  the  govern- 
ment over  them  in  their  united  capacity,  the  ronstitution  has  relied  on,  (I,)  the  retponsi- 
hilicy  cf  il.«  Ki-namiM  unrt  rpprespnimivM  in  the  IpciiUirurc  of  the  Uniltd  Slates  to  the 
l^jislatures  and  people  of  the  states;  (2,)  the  responsibility  of  the  presiilent  to  the  peupls 
of  the  United  States ;  and  (3,|  the  liability  of  tbe  executive  and  juiliei^  funclionnries  of 
the  United  States  to  impeachment  by  the  represenla^ves  of  the  people  of  tlie  states,  in 
one  branch  of  the  legislature  of  tbe  United  States,  and  trial  by  Ibc  representatives  of  the 
elates,  in  the  other  branch:  the  state  funetionaries,  legislative,  executive,  and  Judicial, 
being,  at  the  same  time,  in  their  appointment  and  responsibility,  altogether  independent 
of  the  agency  or  authority  of  the  United  States, 

"  How  far  [his  structure  of  the  government  of  the  United  States  is  adequate  and  safe 
for  its  objects,  time  alone  c^an  absolutely  determine.  Experience  sccma  to  have  shewn, 
that  whatever  miiy  grow  out  of  future  stages  of  our  national  career,  there  is,  as  yet,  a 
suSicient  control,  in  the  popular  will,  over  the  executive  and  legislative  departments  of 
the  government.  When  the  alien  and  sedition  laws  were  passed,  in  contravention  to  the 
opinions  and  feelings  of  the  community,  tlie  Grat  elections,  that  ensued,  put  an  end  to 
them.  And  whatever  may  have  been  the  ebarocler  of  other  acts,  in  tbe  judgment  of 
many  of  us,  it  is  but  true,  that  Ibey  have  generally  accorded  with  the  views  of  the  ma- 
jority of  the  states  and  of  the  people.  At  the  present  day  it  seems  well  understood,  that 
tlic  laws,  which  have  created  most  dissatisfaction,  have  had  a  like  sanction  without  doors ; 
and  that,  whether  continued,  varied,  or  repealed,  a  like  proof  will  be  given  of  the  sympa- 
thy and  responsibility  of  the  representative  body  to  the  constituent  body.  Indeed,  the 
great  complaint  now  is,  against  tbe  results  of  this  sympathy  and  responsibility  in  the  , 
legislative  policy  of  the  nation. 

"  With  respect  to  the  judicial  power  of  the  United  Slates,  and  the  authority  of  the 
■npremc  court  in  relation  to  the  boundary  of  jurisdiction  between  the  federal  and  the 
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state  ^vcmineiiti,  I  may  be  pcimitted  to  refer  to  0ie  ftfar^r-nWh  andber  tf 

aliKt  for  the  light,  in  which  the  lalgeet  waa  regarded  by  lli  liil^ 
constitution  was  depending ;  and  it  is  beliered,  diat  the  nme  me  te 
then  uiken  of  it;  that  the  same  view  has  contlnned  to  prerail;  mad  Aat  II 
this  time,  notwitlistanding  the  eminent  exceptions  to  it 

"  Bat  it  u  perfectly  consistent  with  the  concessiim  of  ddi  pomr  lo  tte 
in  roses  falling  within  the  coarse  of  Its  ftinctioiis,  to  iwainteii,  Ant  fShm 
alwavH  l>ccn  rightly  exerrised.    To  say  nothing  of  the  period,  b^i|Ay  a 
jud^res  in  their  seats  did  not  abetain  from  intemperate  and  partj  \ 
▼ariance  with  their  daty  and  dieir  dignity ;  there  hare  been 
bench,  which  have  incnrred  serions  and  extensiTO  dlsapprobatioii.    Still  It 
that,  with  bat  few  exceptions,  the  opune  of  the  Jodidaiy  hai  been 
the  prominent  sense  of  the  nation. 

"  Tho.«c  who  have  denied,  or  doubted  the  iiqimBacj  of  the  JadkU 
United  States,  and  denounce  at  the  same -time  a  iraDUyiiig  power  in  a 
have  suHicicntly  adverted  to  the  utter  inefficiency  of  a  iopraaaej  in  a  law  «f 
without  n  supremacy  in  the  exposition  and  execotioa  of  0ie  knr : 
of  nil  e({Mipoi8e  l>etween  the  federal  government  and  tiia  atats  goivemMBti^  !( 
functionnries  of  the  federal  government  are  dhnecdy  or  indlree^  etoflHd  fay^ 
siblc  to  the  states,  and  the  ftmctionariea  of  the  itatei  an  la  Atlr 
responsibility  wholly  independent  of  the  United  Stales,  no 
sort  belonged  to  the  United  States  over  the  states.  Under 
evident,  that  it  would  l>e  in  the  power  of  the  states,  individually,  to  pass 
laws,  nnd  to  carry  them  into  complete  effect,  any  thinjr  in  the  constitution  and  laws  of 
the  United  States  to  the  contrary  notwithstanding.  This  would  be  a  nullifying  power 
in  it8  ])lennry  chai'actcr;  and  whether  it  had  its  final  effect,  through  the  legislative^ 
executive,  or  judiciary  organ  of  tho  stntp,  would  bo  oqually  fatAl  totLo  < 
iHJtween  tlio  two  governments. 

*'  Should  the  provisions  of  the  constitution  as  here  reviewed,  be  feond  not  to 
the  govenmicnt  and  ri^^hts  of  the  states,  against  usurpations  and  abuses  on  the  parte! 
the  United  States,  the  final  resort  within  tlie  purview  of  the  constitution,  lies  in  aa 
amendment  of  the  constitution,  according  to  a  i)rocess  applicable  by  the  states. 

"And  in  the  event  of  a  failure  of  everj'  constitutional  resort,  and  an  accumulation  el 
usurpations  and  abuses,  rendering  passive  ol)edience  and  non-resistance  a  greater  evfl, 
than  resistance  and  revolution,  there  can  remain  hut  one  resort,  the  last  of  all ;  an  appeal 
from  the  cancelled  obligations  of  the  constitutional  compact,  to  original  rights  and  the 
law  of  self-preservation.  This  is  the  ultima  ratio  under  all  governments,  whether  con- 
solidated, confederated,  or  a  compound  of  \iot\i]  and  it  cannot  be  doubted,  that  a  singis 
member  of  the  union,  in  the  extremity  supposed,  but  in  that  only,  would  have  a  right,  ss 
an  extra  and  ultra  constitutional  right,  to  make  the  ap])e(U. 

"  This  brings  us  to  the  expedient  lately  advanced,  which  claims  for  a  single  state  a 
riglit  to  appeal  against  an  exercise  of  power  by  the  government  of  the  United  States, 
decided  by  the  sUite  to  be  unconstitutional,  to  the  parties  to  the  constitutional  compact; 
tlie  decision  of  the  state  to  have  the  effect  of  nullifnng  the  act  of  the  government  of  dv 
United  States,  unless  tlie  decision  of  the  state  be  reversed  by  three  fourths  of  the  parties. 

"  The  distinguished  names  and  high  authorities,  which  appear  to  have  asserted,  and 
given  a  practical  scope  to  this  doctrine,  entitle  it  to  a  respect,  which  it  might  be  difficalt 
otherwise  to  feel  for  it 

'*  If  the  doctrine  were  to  be  understood  as  requiring  the  three  fourths  of  the  states  to 
sustain,  instead  of  that  proportion  to  reverse  the  decision  of  the  appealing  state,  die 
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dedaioD  to  be  without  effect  during  tbe  appeal,  it  woald  be  sufficient  to  remsjfc.tbat  this 
extm'conatituiioniil  course  might  welt  give  wa;  to  ihnt  marked  out  by  the  conaCitattoo, 
which  authorizes  two  ihtrda  of  the  staleii  to  institute,  and  ihtee  fourihe  to  effectnate  an 
amendment  of  [he  constitution,  establishing  a  permanent  rule  of  tbe  higheat  Bulhoritj, 
in  place  of  aa  irregular  precedent  of  conetruccion  onl]'. 

"Bat  it  is  undentood,  that  Che  nallifying  doctrine  imports,  that  the  decision  of  the 
state  is  to  be  presumed  valid,  and  that  it  overrules  the  law  of  the  United  Stales,  noIeiB 
overruled  bj  three  fourths  of  the  states. 

"  Can  more  be  necessary  to  demonstrate  the  inadmissibility  of  Bnch  a  doctrine,  than, 
that  it  puts  it  in  the  power  of  tbe  smallest  fraction  over  one  fourth  of  the  United  States 
that  is,  of  seven  states  out  of  twenty-four,  to  give  the  law,  and  even  the  conalitutiou  to 
■evcnteeo  states,  each  of  the  seveiilecD  having,  as  parties  to  the  constitation,  an  equal 
right  with  each  of  the  seven,  to  expound  it,  and  to  insist  on  the  exposition  1  That  the 
Mven  might,  in  particular  instances  be  right,  and  tlie  seventeen  wrong,  is  more  then 
possible.  But  to  establish  a  positive  and  permanent  rule  giving  such  a  power,  to  such  A 
miaorilj,  over  such  a  majority,  would  overturn  the  first  principle  of  fre«  government, 
and  in  practice  necessarily  overturn  the  government  itself.  * 

"  It  is  to  be  recollected,  that  the  constitution  was  proposed  to  the  people  of  the  italea 
as  a  uMe,  and  unanimously  adopted  by  the  stales  as  a  whoU,  it  being  a  part  of  the  con- 
stitution, that  not  less  than  three  fourths  of  the  states  should  be  competent  to  make  any 
alteration  in  whal  had  been  uiiHnimously  agreed  to.  So  great  is  the  caution  ou  this 
point,  that  in  two  cases  wLcre  peculiar  inlcrcsra  were  at  stake,  a  proportion  even  of  three 
fourths  is  distrusted,  nod  unanimity  required  to  make  an  alteration. 

"  When  the  constitution  was  adopted  as  a  whole,  it  is  certain,  that  there  were  many 
p»r18,  which,  if  separately  proposed,  would  have  been  promptly  rejected.  It  is  far  from 
impossible,  that  every  part  of  a  <'otistitulion  might  he  rejected  by  a  majority,  and  yet 
taken  together  as  a  whole,  be  unanimously  accepted.  Free  constilutions  will  rarely,  if 
ever,  be  formed,  without  reciprocal  concessions;  without  articles  conditioned  on,  and 
bslnncidg  each  other.  Is  there  n  constitution  of  a  single  state  out  of  the  twcnty-fbnr, 
that  would  bear  the  experiment  of  having  its  component  parts  submitted  10  tlie  people, 
and  separately  decided  on  ^ 

"  What  the  fate  of  the  constitution  of  the  United  States  would  be,  if  a  small  propor- 
tion of  ibc  states  could  expunge  pans  of  it  particularly  valued  by  a  large  majority,  can 
have  but  one  answer. 

"  The  difficulty  is  not  removed  by  limiting  the  doctrine  to  eases  of  construction. 
How  many  cases  of  that  sort,  involving  cardinal  provisions  of  the  constitution,  have 
occurred  ?  How  many  now  exist  ?  How  many  may  hereafter  spring  up  ?  How  many 
might  lie  ingeniously  created,  if  entitled  to  the  privilege  of  a  decision  in  the  mode  pro- 

"  It  is  certain,  that  the  principle  of  that  mode  would  not  reach  further  than  is  contem- 
plated ?  if  a  single  slate  can,  of  right,  require  three  fourths  of  its  co-states  to  overrule 
ila  exposition  of  the  constitution,  because  that  proportion  is  authorized  to  amend  it, 
would  the  plea  be  less  plausible,  tliat,  as  the  constituiioti  was  unanimously  established,  it 
o[^;ht  to  be  unanimously  expounded  ? 

"  The  reply  to  all  sucli  suggestions,  seems  to  be  unavoidable  and  irresistible ;  that  the 
constitution  is  a  compact ;  that  its  text  is  to  be  expounded,  accordiug  to  the  provisions 
for  expounding  it  —  making  a  port  of  the  compact ;  and  that  none  of  tbe  parties  can 
rightfully  renounce  the  expounding  provision  more  than  anv  other  port.  When  such  a 
right  accrues,  as  may  accrue,  it  must  grow  out  of  abuses  of  tbe  compact  releasing  the 
■ufferers  from  (heir  fealty  to  it." 
24* 
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CHAPTER  V. 

RULES  OF  IKTEBPSITlTIOir. 


!j  897.  Is  our  future  commentaries  upon  tke  oinstitiition  «c  sA^flP 
treat  it,  then,  as  it  ia  denominated  in  the  inabmnent  itaeir,  aa  »  ctUF- 
STiTUTioy  of  goremment,  ordvned  and  eataUiahed  by  the  pvo^de  af 
tho  United  States  for  themseWea  and  thwr  posterity.'     Ttu'ir  ban 
declared  it  the  supreme  lav  of  the  land.     They  haTC  m»Je  it  a.  ihoitnl 
government.     Thej  have  defined  its  anthoritj,     lliejliavc  restrained 
it  to  the  exercise  of  certun  povera,  and  reaerred  all  others  to  the 
states  or  to  tho  people.    It  ia  a  popular  govenunent.     Those  wbo  4B 
minister  it  are  responuble  to  the  people.     It  ia  u  popular,  and  ju8t1^| 
much  emanating  from  the  people,  as  the  state  governments.     It  if 
creatRil  for  one  purpose ;  the  state  governments  for  another.     It  maj 
be  altK^rcd,  and  amended,  and  abolished  at  tho  will  of  the  people,     ht 
abort,  it  was  made  by  the  people,  made  for  the  people,  and  ia  reapOD- 
sible  to  tho  people.* 

§  ."OS.  In  this  view  of  the  matter,  let  us  now  proceed  to  conader 
the  rules,  by  which  it  ought  to  be  interpreted  ;  for,  if  these  rules  an 
correctly  laid  down,  it  ^ill  save  us  from  many  embarrassments  in 
examining  and  defiuing  its  powers.  Kfuch  of  the  difficulty,  which  hu 
arisen  in  all  the  public  disciis.?ion3  on  this  subject,  has  had  its  origin  in 
the  want  of  somo  uniform  rules  of  interpretation,  expressly  or  tacitly 


>  "  Tho  govermncDt  of  the  union,"  sajs  Hr.  Cbief  Joilice  Manhall,  in  deliTering  dw 
opiniOD  of  tlio  court  [n  ifcCuUoch  y.Margland.i  Whc&t.  316.  "is  empluilically  >nd trnlj 
a  goTCTDineat  of  ttie  people.  It  emulates  from  them  \  ita  powers  are  graotcd  bj  then, 
and  arc  to  be  exercised  directly  an  them  nnd  for  tlicir  benefit-"  Id.  404,  405 ;  see  alw 
Cahna  t.  Virginia,  C  Wheat  It.  264,  413,  414. 

"  The  government  of  the  United  Slates  was  crceted,"  says  Mr.  Chancellor  Kent,  wilk 
eqnal  force  and  uccumcj-,  "  bj  the  free  toScc  and  the  joint  will  of  Ihc  people  of  Amola 
for  their  common  defence  und  general  welfare."     1  Kent's  Comm.  Lcct  10,  p.  189. 

■  I  have  med  the  expressive  words  of  Mr,  Webster,  deeming  them  aa  exact  ••  nj 
tlut  conld  be  aied.    See  Webster's  Speeches,  p,  410,  41S,  419;  4  Elliot'a  DfAalw, 938, 
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agreed  on  hy  the  disputants.  Very  different  doctrmes  on  tlus  point 
have  been  adopted  by  different  commentators  ;  and  not  unfreqnently 
Tery  different  language  held  by  the  same  parties  at  different  periods. 
In  short,  the  rules  of  interpretation  bare  often  been  shifted  to  suit  the 
emergency  ;  and  the  passions  and  prejudices  of  the  day,  or  the  favor 
and  odium  of  a  particular  measure,  have  not  unirequently  furnished  a 
mode  of  argument,  which  would,  on  Uie  one  hand,  leave  the  constitu- 
tion crippled  and  inanimate,  or,  on  the  other  hatid,  ^ve  it  an  extent 
and  elasticity,  subversive  of  all  rational  boundaries. 

§  399.  Let  us,  then,  endeavor  to  ascerttun,  what  are  the  true  rotes 
of  interpretation  applicable  to  the  constitution ;  so  that  we  may  have 
some  fixed  standard,  by  which  to  measure  its  powers,  and  Emit  its 
prohibitions,  and  guard  its  obligations,  and  enforce  its  securities  of 
our  rights  and  liberties. 

§  400.  I.  The  first  and  fundamental  rule  in  the  interpretation  of 
all  instruments  is,  to  construe  them  according  to  the  sense  of  the 
terms,  and  the  intention  of  the  parties.  Mr.  Justice  Blackstone  has 
remarked,  that  the  intention  of  a  law  is  to  he  gathered  from  the  words, 
the  contest,  the  subject-matter,  the  effects  and  consequence,  or  the 
reason  and  spirit  of  (he  law.'  Ho  goes  on  to  justify  the  remark  by 
stating,  that  words  are  generally  to  be  understood  in  their  usual  and 
most  known  signification,  not  so  much  regarding  the  propriety  of 
grammar,  as  their  general  and  popular  use  ;  that  if  words  happen  to 
be  dubious,  their  meaning  may  be  established  by  the  context,  or  by 
comparing  them  with  other  words  and  sentences  in  the  same  instru- 
ment ;  that  illustrations  may  be  further  derived  from  the  subject- 
matter,  with  reference  to  which  the  expressions  are  used ;  that  the 
effect  and  consequence  of  a  particular  construction  is  to  be  exanuned, 
because,  if  a  literal  meaning  would  involve  a  manifest  absurdity,  it 
ought  not  to  be  adopted  ;  and  that  the  reason  and  spirit  of  the  law, 
or  the  causes,  which  led  to  its  enactment,  are  often  the  best  eiponents 
of  the  words,  and  limit  their  application.* 


■  1  Black.  Comm.  59,  60.  Sac  nlso  AyliSe's  PandectB,  B.  1,  tit-  i,  p.  25,  &c. ;  I  Do- 
mat.  Prelim.  Book.  p.  9 ;  Id.  Treatise  on  Laws,  ch.  12,  p.  T4. 

'  Id.  See  ftlso  Woodes.  Elem.  of  Jurisp.  p.  36.  Bules  of  a  aimilar  natnre  will  be 
found  laid  down  in  Vnltel.  B.  2,  eh.  IT,  from^S62  to  310,  with  more  ample  iUmtradona 
and  more  various  qualtfiealions.  But  not  a  few  of  his  mies  appear  to  me  to  want  acca- 
racy  and  soundness.    Bacon's  Abridg.  title,  Ststnie  I.  contains  an  exceUeatgnnuiutrx  of 
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§  401.  Where  the  words  are  plain  and  clear,  and  the  sense  distinct 
and  perfect  arising  on  them,  there  is  generally  no  necessity  to  have 
recourse  to  other  means  of  interpretation.  It  is  only,  when  there  is 
some  ambiguity  or  doubt  arising  from  other  sources,  that  interpreta- 
tion has  its  proper  office.  There  may  be  obscurity,  as  to  the  n:ieamng, 
from  the  doubtful  character  of  the  words  used,  from  other  clauses  in 
the  same  instrument,  or  from  an  incongruity  or  repugnancy  between 
the  words,  and  the  apparent  intention  derived  from  the  whole  stmctore 
of  the  instrument,  or  its  avowed  object.  In  all  such  cases  interpretft" 
tion  becomes  indispensable. 

§  402.  Rutherforty  has  divided  interpretation  into  three  kinds, 
literal,  rational,  and  mixed.  The  first  is,  where  we  collect  the  inten- 
tion of  the  party  from  his  words  only,  as  they  lie  before  us.  The 
second  is,  where  his  words  do  not  express  that  intention  perfectly,  but 
exceed  it,  or  fall  short  of  it,  and  we  are  to  collect  it  from  probable  or 
rational  conjectures  only.  The  third  is,  where  the  words,  though  they 
do  express  the  intention,  when  they  are  rightly  understood,  are  them- 
selves of  doubtful  meaning,  and  we  are  bound  to  have  recourse  to  the  like 
conjectures  to  find  out  in  what  sense  they  are  used.  In  literal  interpre- 
tation the  rule  observed  is,  to  follow  that  sense  in  respect  both  of  the 
words,  and  of  the  construction  of  them,  which  is  agreeable  to  common  use, 
without  attending  to  etymological  fancies  or  grammatical  refinements. 
In  mixed  interpretation,  which  supposes  the  words  to  admit  of  two  or 
more  senses,  each  of  which  is  agreeable  to  common  usage,  we  are 
obliged  to  collect  the  sense,  partly  from  the  words,  and  partly  from 
conjecture  of  the  intention.  The  rules  then  adopted  are,  to  construe 
the  words  according  to  the  subject  matter,  in  such  a  sense  as  to  pro- 
duce a  reasonable  efiect,  and  with  reference  to  the  circumstances  of 
the  particular  transaction.  Light  may  also  be  obtained  in  such  cases 
from  contemporary  facts,  or  expositions,  from  antecedent  mischiefs, 
from  known  habits,  manners,  and  institutions,  and  from  other  sources 
almost  innumerable,  which  may  justly  afiect  the  judgment  in  dra?ring 
a  fit  conclusion  in  the  particular  case. 

§  403.  Interpretation  also  may  be  strict  or  large ;  though  we  do 


the  rules  for  construing  statutes.    Domat,  also,  contains  'many  valuable  rules  in  respect 
to  inteq)rctation.    See  his  treatise  on  Laws,  ch.  12,  p.  74,  &c.  and  Preliminary  Discoune, 
tit.  1,  §  2,  p.  6  to  16. 
1  Book  2,  ch.  7,  §  3. 
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not  always  mean  the  same  thing,  when  we  speak  of  a  strict  or  large 
interpi^tation.  Whea  common  usage  has  given  two  senses  to  the 
same  word,  one  of  which  is  more  confined,  or  includes  fewer  partjco- 
lars  than  the  other,  the  former  is  called  its  strict  sense,  and  the  latter, 
which  is  more  comprehensive  or  includes  more  particulars,  is  called  its 
large  sense.  If  we  fiud  such  a  word  in  a  law,  and  we  take  it  in  its 
more  confined  sense,  we  are  said  to  interpret  it  strictly.  If  we  take 
it  in  its  more  comprehensive  sense,  we  are  swd  to  interpret  it  largely. 
But  whether  we  do  the  one  or  the  other,  we  still  keep  to  the  letter  of 
the  law.  But  strict  and  large  interpretation  are  frequently  opposed 
to  each  other  in  a  different  sense.  The  words  of  a  law  may  sometimes 
express  the  meaning  of  the  le^slator  imperfectly.  They  may,  in  their 
common  acceptation,  include  either  more  or  less  than  his  intention. 
And  as,  on  the  one  hand,  we  call  it  a  strict  interpretation,  where  we 
contend,  that  the  letter  is  to  be  adhered  to  precisely  ;  so,  on  the  other 
hand,  we  call  it  a  large  interpretation,  where  we  contend,  that  the 
words  ought  to  be  taken  in  such  a  sense,  as  common  usage  will  not 
folly  justify  ;  or  that  the  meaning  of  the  legislator  is  something  differ- 
ent from  what  his  words  in  any  usage  would  import.  In  this  s|M$a 
large  interpretation  is  synonymous  with  what  haa  before  been  called  a 
rational  interpretation.  And  a  strict  interpretation  iu  this  sense, 
includes  both  literal  and  mixed  interpretation  ;  and  may,  as  contradis- 
iinguisfaed  from  the  former,  be  called  a  close,  in  opposition  to  a  free  or 
liberal  interpretation.' 

5  404.  These  elementary  explanations  furnish  little  room  for  contro- 
versy ;  but  they  may  nevertheless  aid  us  in  making  a  closer  practical 
application,  when  we  arrive  at  more  definite  rules. 

\  405.  n.  In  construing  the  constitution  of  the  United  States, 
we  are,  in  the  first  instance,  to  consider,  what  arc  its  nature  and 
objects,  its  scope  and  design,  as  apparent  from  the  structure  of  the 
instrument,  viewed  as  a  whole,  and  also  viewed  in  its  component  parts. 
^Vhere  its  words  are  plain,  clear,  and  determinate,  they  require  no 
interpretation  ;  and  it  should,  therefore,  be  admitted,  if  at  all,  with 
great  caution,  and  only  from  necessity,  either  to  escape  some  absurd 


'  The  Ibregoinft  rcmnrka  arc  borrowed  almost  in  terms  from.  Kntheiforth'a  InstituteB 
of  Holural  Law  {B.  2,  ch.  7,  i  4  to  H.)  which  contain  a  very  loeid  exposition  of  ifae 
general  rules  of  interpretation.    The  whole  chapter  deserrca  an  attentive  perusal. 
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consequence,  or  to  guard  against  some  fatal  evil.  Where  the  words 
admit  of  two  senses,  each  of  which  is  conformable  to  common  Visage, 
that  sense  is  to  be  adopted,  which,  without  departing  from  the  literal 
import  of  the  words,  best  harmonizes  with  the  nature  and  objects,  the 
scope  and  design  of  the  instrument.  Where  the  words  are  unambig- 
uous, but  the  provision  may  cover  more  or  less  ground  according  to 
the  intention,  which  is  yet  subject  to  conjecture  ;  or  where  it  may  in- 
clude in  its  general  terms  more  or  less,  than  might  seem  dictated  by 
the  general  design,  as  that  may  be  gathered  from  other  parts  of  the 
instrument,  there  is  much  more  room  for  controversy  ;  and  the  argo- 
ment  from  inconvenience  will  probably  have  different  influences  upon 
different  minds.  Whenever  such  questions  arise,  they  will  probably 
be  settled,  each  upon  its  own  peculiar  grounds  ;  and  whenever  it  is  s 
question  of  power,  it  should  be  approached  with  infinite  caution,  and 
affirmed  only  upon  the  most  persuasive  reasons.  In  examining  the 
constitution,  the  antecedent  situation  of  the  country,  and  its  institu- 
tions, the  existence  and  operations  of  the  state  governments,  the 
powers  and  operations  of  the  confederation,  in  short  all  the  circum- 
stances, which  had  a  tendency  to  produce,  or  to  obstruct  its  formation 
and  ratification,  deserve  a  careful  attention.  Much  also,  may  be 
gathered  from  contemporary  history  and  contemporary  interpretation, 
to  aid  us  in  just  conclusions.^ 

§  405  a.  It  will,  probably,  be  found,  when  we  look  to  the  character 
of  the  constitution  itself,  the  objects  which  it  seeks  to  attain,  the 
powers  which  it  confers,  the  duties  which  it  enjoins,  and  the  rights 
which  it  secures,  as  well  as  the  known  historical  fact  that  many  of  its 
provisions  were  matters  of  compromise  of  opposing  interests  and  opin- 
ions ;  that  no  uniform  rule  of  interpretation  can  be  applied  to  it  which 
may  not  allow,  even  if  it  does  not  positively  demand,  many  modifica- 


'  Tlie  value  of  contemporary  interpretation  is  much  insisted  on  hy  tlie  supreme  court, 
in  StuaH  v.  Laird,  2  Crnnch,  299,  309,  in  Martin  v.  Hunter,  1  Wheat  R.  304,  and  in 
Cohens  V.  Virginia,  6  Wheat.  R.  264,  418  to  421.  There  are  several  instances,  however, 
in  which  the  contemporary  interpretations  by  some  of  the  most  distinguished  fomideR 
of  the  constitution  have  been  overruled.  One  of  the  most  striking  is  to  be  found  in  the 
decision  of  tlie  supreme  court  of  the  suability  of  a  state  by  any  citizen  of  another 
state ;  *  and  another  in  the  decision  by  the  executive  and  tlie  senate,  that  the  consent 
of  the  latter  is  not  necessary  to  removals  from  office,  although  it  is  for  appointmcnts.t 

•  CkUMm  v.  QeorgUii  '2  Dall.  419.  \  The  Federalist^  No.  77. 
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tions  in  its  actual  application  to  particular  clausea.  And,  perhaps,  the 
safest  rule  of  interpretation  after  all  nill  be  found  to  be  to  look  to  the 
nature  and  objects  of  tbe  particular  powers,  duties,  and  rights,  with 
all  the  lights  and  aids  of  contemporary  history  j  and  to  ^ve  to  the 
words  of  each  just  such  operation  and  force,  consistent  with  their 
legitimate  moaning,  as  may  fairly  secure  and  attain  the  ends  pro- 
posed.' 

§  406.  It  is  obvious,  however,  that  contemporary  interpretation 
must  be  resorted  to  with  much  qualification  and  reserve.  In  the  first 
place,  the  private  interpietation  of  any  particular  man,  or  body  of 
men,  must  manifestly  be  open  to  much  observation.  The  constitution 
was  adopted  by  the  people  of  the  United  States  ;  and  it  was  submitted 
to  the  whole  upon  a  just  survey  of  ita  provisions,  as  they  stood  in  the 
t«xt' itself.  In  different  states  and  in  different  conventions,  different 
and  very  opposite  objections  are  known  to  have  prevEuled  ;  and  might 
well  be  presumed  to  prevail.  Opposite  interpretations,  and  different 
explanations  of  different  provisions,  may  veil  be  presumed  to  have  been 
presented  in  different  bodies,  to  remove  local  objections,  or  to  win  local 
fevor.  And  there  can  be  no  certainty,  either  that  the  different  state 
conventions  in  ratifying  the  constitution,  gave  the  same  uniform  inter- 
pretation to  its  language,  or  that,  even  in  a  single  state  convention,  the 
same  reasoning  prevailed  with  a  majority,  much  less  with  the  whole  of 
tbe  supporters  of  it.  In  the  interpretation  of  a  state  statute,  no  man 
is  insensible  of  the  extreme  danger  of  resorting  to  the  opinions  of  those 
who  framed  it,  or  tiiose  who  passed  it.  Its  terms  may  have  dif- 
ferently impressed  different  minds.  Some  may  have  implied  limita- 
tions and  objects,  which  others  would  have  rejected.  Some  may  have 
taken  a  cursory  view  of  its  enactments,  and  others  have  studied  them 
with  profound  attention.  Some  may  have  been  governed  by  a  tempo- 
rary interest  or  excitement,  and  have  acted  upon  that  exposition, 
which  most  favored  their  present  views.  Others  may  have  seen  lurk- 
ing beneath  its  text,  what  commended  it  to  their  judgment  against 
even  present  interests.  Some  may  have  interpreted  its  language 
strictly  and  closely ;  others  from  a  different  habit  of  thinking  may 
have  given  it  a  large  and  lil.eral  meaning.     It  is  not  to  be  presumed. 


.  Tht  ComnumieecJik  of  Penitit/liin 
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that,  even  in  the  ccmTenikm,  which  firuned  flw 
causes  abore-mentionedy  and  other ^caoaei,  flw 
understood  in  the  same  sense,  or  had  praeinlj'  flw  mmn  CKlsift  d 
oi/eration.  Every  member  necessarily  judged  fir  Umfldf ;  sad  fli 
judgment  of  no  one  coold,  or  ou^t  to  be,  oondiHire  vfOB,  Hakd 
others.  The  known  diveratj  of  constmctioii  of  diflmnfe  parti  efil^ 
as  well  as  of  the  mass  of  its  powers,  in  the  diflfamit  Mte  oow 
the  total  silence  upon  many  objections,  wUeh  bare  ainM  been 
and  the  strong  reliance  upon  others,  wldch  bare  anoe  beea  miifmi% 
ahandoned,  add  weight  to  these  snggestioiiB.  Nottmig  but  Ae  Wl 
itself  was  adopted  by  the  people.  And  it  would  cerliiiilj  be  a  aril 
extravagant  doctrine  to  ^ve  to  any  amunentary  ihmi  iiHidey  aad^ 
fortiori,  to  any  commentary  since  made  under  a  Yeiy  diftrent  periip 
of  feeling  and  opinion,  an  authority,  which  dioald  opente  as  ml'S^ 
solute  limit  upon  the  text,  or  should  supersede  iti  natanl 
interpretation. 

§  407.  Contemporary  construction  is  properly  resorted  to^  to 
trate  and  confirm  the  text,  to  explsdn  a  doubtful  jAuraaey  or  to 
pound  an  obscure  clause ;  and  in  proportion  to  the  unifonnity  and 
universality  of  that  construction,  and  the  known  ability  and  talents  of 
those,  by  whom  it  was  given,  is  the  credit,  to  which  it  is  entitled.  It 
can  never  abrogate  the  text ;  it  can  never  fritter  away  its  obvioiiB 
sense ;  it  can  never  narrow  down  its  true  limitations ;  it  can  nefar 
enlarge  its  natural  boundaries.^     "We  shall  have  abundant  reason  here- 


>  Mr.  JcfTcrson  has  laid  down  two  rules,  which  he  deems  perfect  canons  for  the  inftex^ 
prctation  of  the  constitution.^  The  first  is, ''  The  cn])ital  and  leading  object  of  the  con- 
stitution was,  to  leave  witli  the  htiitcs  all  nutliorities,  which  respected  their  own  cttixeiii 
only,  and  to  transfer  to  the  United  States  those,  which  respected  citizens  of  foreign  or 
other  suites ;  to  make  us  several  as  to  ourselves,  but  one  as  to  all  others.  In  the  Utter 
case,  then,  constructions  should  lean  to  the  general  jurisdiction,  if  the  words  wfll  betr 
it ;  and  in  favor  of  the  states  in  the  former,  if  possible^  to  be  so  construed."  Now,  the 
very  theor}',  on  which  this  canon  is  founded,  is  contradicted  by  the  provisions  of  the 
constitution  itself.  In  many  instances  autlioritics  and  powers  are  given,  which  respect 
citizens  of  tlic  respective  states,  without  reference  to  foreigners,  or  the  dtizcns  of  other 
states.!  But  if  tins  general  theory  were  true,  it  would  furnish  no  just  rule  of  interpreta- 
tion, since  a  particular  clause  might  form  an  exception  to  it ;  and,  indeed,  every  cknie 
ought,  at  all  events,  to  be  construed  according  to  its  fair  intent  and  objects,  as  disdosed 

•  \  Jclicrson'.s  Corresp.  073  ;  Id.  COl,  o92j  W.  3W. 
t  1  Jcffcrsou'a  Gorrcsp.  391,  oW,  -iOO. 
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after  to  observe,  when  we  enter  upon  the  analysis  of  the  particular 

clauses  of  the  constitution,  how  many  loose  interpretations,  and  plausi- 


in  ili  langaoge-    Wbat  sort  of  a  mis  ii  that,  vhich,  vitboat  regard  to  the  iotent  or 

objcc^ls  of  a  pnrticulBT  clause,  insists,  that  it  shall,  if  poasiliU,  (noc  if  rttaonMe)  be  nm 
Itnied  in  favor  of  the  atatCB,  simply  becaosB  il  respects  their  citiieoB  ?  Tho  second 
canon  ia.  "  On  everj  question  of  conatrueCion  [we  ahouW]  carry  our^elTes  back  to  the 
time,  when  the  constitution  wa«  ulopled ;  recollect  the  spirit  manifested  in  the  debate* ; 
and  instead  of  trying,  what  meaning  may  be  sqaeezed  out  of  the  text,  or  invented 
against  it,  conform  to  the  probable  one,  in  which  it  was  passed."  Now,  who  does  not 
see  the  ultcr  looseness,  and  incoherence  of  this  canon-  How  are  we  to  know,  what  was 
thonBht  of  particular  clauses  of  the  conaliln^on  at  the  time  of  its  adoption  !  In  many 
esses,  no  printed  debaiea  give  any  account  of  any  construction;  and  where  any  is  given, 
different  persons  held  diflerent  doctrines.  Whose  is  to  prevail?  Besides;  of  all  the 
slate  conventions,  the  debates  of  Eve  only  are  preserved,  and  these  very  imperfectly, 
What  is  to  be  done,  as  to  the  other  eight  states  ?  What  is  to  bo  done,  as  to  the  eleven 
new  states,  which  have  come  into  the  union  under  constructions,  which  have  been  esta- 
blished, against  what  some  persons  may  deem  the  meaning  of  the  frameiv  of  it  ?  How 
are  we  to  arrive  at  what  is  the  most  probable  meaning  1  Arc  Mr.  Hamilton,  and  Mr. 
HadL'Ton,  and  Mr.  Jay,  the  expounders  in  he  F  d  rali  o  n.  followed  ^  Or  arc  others 
of  a  different  opinion  to  guide  us  f  Are  we  o  be  go  emed  by  the  opinions  of  a  few, 
now  dead,  who  have  left  them  on  record  0  by  hose  of  a  few  now  living,  simply 
because  they  were  acton)  in  those  days,  ons  tu  ng  no  ouu  in  a  thousand  of  those, 
who  were  called  to  deliberate  upon  the  on  u  on  and  not  one  in  ten  thousand  of 
tliosc,  who  were  in  favor  or  against  it,  among  he  peop  Or  are  we  to  be  governed 

by  the  opinions  of  those,  who  constituted  a  ma  on  of  ho  who  were  called  to  act  on 
that  occasion,  either  as  Tram  crs  of,  or  voters  upon,  the  constitution?  If  by  the  latter,  in. 
what  manner  can  wo  know  those  opinions  ?  Are  we  to  be  governed  by  the  sense  of  n 
majority  of  a  particular  state,  or  of  all  the  United  States  1  If  so,  how  are  we  to  ascer- 
tain, what  that  sense  was '!  Is  tho  sense  of  the  constitution  to  bo  ascertained,  not  by  its 
OWT)  text,  but  by  the  "probable  mauling  "  to  be  gathered  by  conjectures  from  scattered 
documents,  from  private  papers,  from  the  tablc-lalk  of  some  statesman,  or  the  jealous 
exaggerations  of  others  1  la  the  constituliou  of  the  United  Stales  to  bo  the  only  instru- 
ment, wliich  in  not  to  be  interpreted  by  what  is  written,  but  by  probable  guesses,  aside 
from  the  text?  What  would  be  said  of  inlerjiretiDg  a  statute  of  a  state  legislature,  by 
endeavoring  to  find  out,  from  private  sources,  the  objects  and  opinions  of  every  member; 
how  every  one  thought;  what  he  wished;  bow  he  interpreted  it?  Suppose  different 
persons  had  different  opinions,  whot  is  to  be  done  ?  Suppose  different  persons  are  not 
agreed,  as  to  "  the  probaWe  meoning"  of  the  framers  or  of  the  people,  what  interpreta- 
tion is  to  bo  followed  ?  These,  and  many  questions  of  the  same  sort,  might  be  asked. 
It  is  obvious,  that  there  can  be  no  security  to  the  people  in  any  constitution  of  govern- 
ment, if  they  are  not  to  judge  of  it  liy  the  fair  meaning  of  the  words  of  the  text ;  but 
the  words  arc  to  be  bent  and  broken  by  the  "  probable  meaning  "  of  persons,  whom  iljcy 
never  knew,  and  whose  opinions,  and  means  of  information,  mny  he  no  better  than  iht'ir 
own  1  The  people  adopted  tho  constitution  according  to  the  words  of  tlio  text  in  tlii^ir 
reasonable  interpretation,  and  not  according  to  the  private  interpretation  of  any  particu- 
lar men.  The  opinions  of  the  latter  may  sometimes  aid  as  in  arriving  at  just  results ; 
VOL.   I.  26 
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ble  conjectures  were  hiourded  at  an  eariy  period,  nUlJiliM  iKm 
niently  died  away,  and  are  now  retained  in  no  fimg  menorj^ldft 
topic  either  of  praise  or  blame,  of  alarm  or  of  eopgratnlatjon  '  ^^ 

§  408.  Andy  after  all,  the  most  nnexceptionaUe  aonree  of 
interpretation  is  from  the  practical  ezpodtion  of  the  govenuBDmit  i 
in  its  various  departments  npon  particnlar  qnestioiMi 
settled  upon  ihrir  own  nn^e  merits.  These  qiproaok  the 
their  own  nature  to  judicial  expodtions ;  and  hare  Ilia 
recommendation,  that  bekmgs  to  the  latter.  They  an  decMed  tiptk 
solemn  argument,  pro  re  natd,  upon  a  doubt  raised,  upon  m  lb 
npon  a  deep  sense  of  thdr  importance  and  diiBoiiUj,  in  iha  ftoe 
nation,  with  a  view  to  present  action,  in  the  midst  of  jealoai  i 
and  by  men  capable  of  ur^png,  or  repelfing  the  grounds  of 
from  their  exquisite  genius,  their  comprehensiTe  leannqg,  or  fhir 
deep  meditation  upon  the  absorbing  topio.  How  E^fe, 
with  these  means  of  instruction,  are  the  private  hioubratioBB  cf  , 
closest,  or  the  retired  speculations  of  ingenious  nnnds,  intent  on  Am^ 
or  general  views,  and  unused  to  encounter  a  practical  ^BffienUj  it 
every  step ! 

§  409.  But  to  return  to  the  rules  of  interpretation  arising  ex  direeb 
fix)m  the  text  of  the  constitution.  And  first  the  rules  to  be  drawn 
from  the  nature  of  the  instrument.  (1.)  It  is  to  be  construed,  as  a 
frame^  or  fundamental  law  of  government,  established  by  the  FBOFLB 
of  the  United  States,  according  to  their  own  free  pleasure  and  sove- 
reign will.  In  this  respect  it  is  in  nowise  distinguishable  from  tiie 
constitutions  of  the  state  governments.  Each  of  them  is  estabfished 
by  the  people  for  their  own  purposes,  and  each  is  founded  on  thdr 
supreme  authority.  The  powers,  which  are  conferred,  the  restrictions, 
which  are  imposed,  the  authorities,  which  are  exercised,  the  organin- 
tion  and  distribution  thereof,  which  arc  provided,  are  in  each  case  for 
the  same  object,  the  common  benefit  of  the  governed,  and  not  for  the 
profit  or  dignity  of  the  rulers. 

§  410.  And  yet  it  has  been  a  very  common  mode  of  inteipretatioa 
to  insist  upon  a  diversity  of  rules  in  construing  the  state  constitutions, 
and  that  of  the  general  government.     Thus,  in  the  Commentaries  of 


bat  they  can  never  be  conclusive.    The  Federalist  denied,  that  the  preaident  could 
remove  a  pablic  officer  without  the  consent  of  the  senate.    The  first  coDgrast 
his  right  by  a  mere  majority.    Which  is  to  be  followed  ? 
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Mr.  Tucker  upon  Blackstone,  vc  find  it  laid  down,  as  if  it  vere  an 
incontrovertible  doctrine  in  regard  to  the  constitution  of  the  United 
States,  that  "  as  federal,  it  is  to  be  construed  ttrietly,  in  all  cases, 
vhere  the  antecedent  rights  of  a  state  ma;  be  drawn  in  question.  Aa 
a  social  compact,  it  ought  Ukewise  "  to  receive  the  same  strict  con- 
strucdon,  wherever  the  right  of  personal  liberty,  or  of  person^  se- 
curity, or  of  private  property  may  become  the  object  of  dispute ; 
because  every  person,  whose  liberty  or  property  was  thereby  rendered 
subject  to  the  new  government,  wag  antecedenUy  a  member  of  a  civil 
society,  to  whase  regulations  he  had  submitted  himself,  and  under  whose 
authority  and  protection  he  still  remains,  in  all  cases  not  expressly 
submitted  to  the  new  government."  ^ 

§  411.  We  here  Bee,  that  the  whole  reasoning  is  founded,  not  on 
the  notion,  that  the  rights  of  the  people  are  concerned,  but  the  rights 
of  the  states.  And  by  strict  constniction  is  obviously  meant  the  most 
limited  sense  belonging  to  the  words.  And  the  learned  author  relies, 
for  the  support  of  his  reasoning,  upon  some  rules  Iwd  down  by  Vattel 
in  relation  to  the  interpretation  of  treaties  in  relation  to  odious  things. 
It  would  seem,  then,  that  the  constitution  of  the  United  States  is  to  be 
deemed  an  odious  instrument.  And  why,  it  may  he  asked  ?  Was  it 
not  framed  for  the  good  of  the  people,  and  by  the  people  ?  One  of 
the  sections  of  Vattel,  which  is  relied  on,  states  this  proposition ,' 
*'  Ihat  whatever  tends  to  change  the  present  state  of  things,  b  also  to 
be  ranked  in  the  class  of  odious  things."  Is  it  not  most  manifest, 
^at  this  proposition  is,  or  at  least  may  be,  in  many  cases,  fundamen- 
tally wrong  ?  If  a  people  free  themselves  from  a  despotism,  is  it  to 
be  said,  that  the  change  of  government  is  odious,  and  ought  to  be  con- 
strued strictly  ?  What,  upon  such  a  principle,  is  to  become  of  the 
American  Revolution,  and  of  our  state  governments,  and  state  consti- 
tutions? Suppose  a  well-ordered  government  arises  out  of  a  stat«  of 
disorder  and  anarchy,  is  such  a  government  to  be  considered  odious  ? 
Another  section  ^  adds,  "  Since  odious  things  are  those,  whose  re- 
striction tends  more  cert^nly  to  equity  than  their  e^ttenmon,  and  since 
we  ought  to  pursue  that  line,  which  is  most  conformable  to  equity, 
when  the  will  of  the  legislature  or  of  the  contracting  parties  is  not 
exactly  known,  we  should,  where  there  is  a  question  of  odious  things, 


■  1  Tucker's  Black.  Comm.  App.  151. 
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interpret  the  terms  in  the  most  limited  sense.  We  may  even,  to  a 
certain  degree,  adopt  a  figurative  meaning  in  order  to  avert  the  op 
presive  consequences  of  the  proper  and  literal  sense,  or  any  thing  of 
an  odious  nature,  which  it  would  involve."  Does  not  this  section  con- 
tain most  lax  and  unsatisfactory  ingredients  for  interpretation  ?  Who 
is  to  decide,  whether  it  is  most  conformable  to  equity  to  extend,  or  to 
restrict  the  sense  ?  Who  is  to  decide,  whether  the  provision  is  odi- 
ous ?  According  to  this  rule,  the  most  opposite  interpretations  of  the 
same  words  would  be  equally  correct,  according  as  the  interpreter 
should  deem  it  odious  or  salutary.  Nay,  the  words  are  to  be  deserted 
and  a  figurative  sense  adopted,  whenever  he  deems  it  advisable,  look- 
ing to  the  odious  nature  or  consequence  of  the  common  sense.  He 
who  believes  the  general  government  founded  in  wisdom,  and  sound 
policy,  and  the  public  safety,  may  extend  the  words.  He,  who  deems 
it  odious,  or  the  state  governments  the  truest  protection  of  aH  our 
rights,  must  limit  the  words  to  the  narrowest  meaning. 

§  412.  The  twelfth  amendment  to  the  constitution  is  also  relied  on 
by  the  same  author,  which  declares,  "  that  the  powers  not  delegated 
to  the  United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  peopled  He 
evidently  supposes,  that  this  means  "  in  all  cases  not  expressly  sub- 
mitted to  the  new  government " ;  yet  the  word  "  expressly  "  is  no- 
where found  in  the  amendment.  But  we  are  not  considering,  whether 
any  powers  can  be  implied  ;  the  only  point  now  before  us  is,  how  the 
express  powers  are  to  be  construed.  Are  they  to  be  construed  strictly, 
that  is,  in  their  most  limited  sense  ?  Or  are  they  to  receive  a  fair 
and  reasonable  construction,  according  to  the  plain  meaning  of  the 
terms  and  the  objects,  for  which  they  are  used  ? 

§  413.  When  it  is  said,  that  the  constitution  of  the  Umted  States 
should  be  construed  strictly,  viewed  as  a  social  compact,  whenever  it 
touches  the  rights  of  property,  or  of  personal  security,  or  liberty,  the 
rule  is  equally  applicable  to  the  state  constitutions  in  the  like  cases* 
The  principle,  upon  which  this  interpretation  rests,  if  it  has  any  found- 
ation, must  be,  that  the  people  ought  not  to  be  presumed  to  yield  up 
their  rights  of  property  or  liberty,  beyond  what  is  the  clear  sense  of 
the  language  and  the  objects  of  the  constitution.  All  govemmenia 
are  founded  on  a  surrender  of  some  natural  rights,  and  impose  some 
restrictions.  We  may  not  be  at  liberty  to  extend  the  grants  of  power 
beyond  the  fair  meaning  of  the  words  in  any  such  case  ;  but  that  is 
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not  the  question  here  under  discuBdoo.  It  is,  how  ve  are  to  coustrne 
the  worda  as  used,  whether  in  the  most  Mufioed,  or  in  the  more  liberd 
sense  properly  belonging  to  them.  Now,  in  construing  a  grant,  or 
surrender  of  powers  by  the  people  to  a  monarch,  for  his  own  benefit  or 
use,  it  is  not  only  natural,  but  just  to  presume,  as  in  all  other  cases  of 
grants,  that  the  parties  had  not  in  view  any  large  sense  of  the  terms, 
because  the  objects  were  a  derogation  permanently  from  their  rights 
and  interests.  But  in  construing  a  constitution  of  government,  framed 
by  the  people  for  their  own  benefit  and  protection,  for  the  preservation 
of  their  rights,  and  property,  and  liberty,  where  the  delegated  powers 
are  not,  and  cannot  be  used  for  the  benefit  of  their  rulers,  who  are  bat 
their  temporary  servants  and  agents,  but  are  intended  solely  for  the 
benefit  of  the  people,  no  such  presumption  of  an  intention  to  use  the 
vords  in  the  most  restricted  sense  necessarily  arises.  The  strict,  or 
the  most  extended  sense,  both  being  wiHiin  the  letter,  may  be  fairly 
held  to  be  within  their  intention,  as  either  shall  best  promote  the  very 
objects  of  the  people  in  the  grant ;  as  either  shall  best  promote  or  se- 
cure their  rights,  property,  or  liberty.  The  words  are  not,  indeed,  to 
be  stretched  beyond  their  fair  sense  ;  but  within  that  range,  the  rule 
of  interpretation  must  he  taken,  which  best  follows  out  the  apparent 
intention.*  This  is  the  mode  (it  is  believed)  universally  adopted  in 
construing  the  state  constitutions.  It  has  its  origin  In  common  sense. 
And  it  never  can  be  a  matter  of  just  jealousy  ;  because  the  rulM  can 
have  no  permanent  interest  in  a  free  government,  distinct  from  that  of 
the  people,  of  whom  they  are  a  part,  and  to  whom  they  are  responsible. 
Why  the  same  reasoning  should  not  apply  to  the  government  of  the 
United  States,  it  is  not  very  easy  to  conjecture. 

§  414.  But  it  is  sjud,  that  the  state  governments  being  already  in 
existence,  and  the  people  subjected  to  them,  their  obedience  to  the 
new  government  may  endanger  their  obedience  to  the  ttatea,  or  involve 
them  in  a  conflict  of  authority,  and  thus  produce  Inconvenience.  In 
the  first  place,  it  is  not  true,  in  a  just  sense,  (if  we  are  right  in  onr 
view  of  the  constitution  of  the  United  States,)  that  such  a  conflict  can 
ultimately  exist.  For  if  the  powers  of  the  general  government  are  of 
paramount  and  supreme  obligation,  if  they  constitute  the  supreme  law 
of  the  land,  no  conflict,  as  to  obedience,  can  be  found.     Whenever  the 


'  Bawle  oa  &i»  Conititnlion,  ch.  1,  p.  31. 
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question  arises,  as  to  whom  obedience  is  due,  it  is  to  be  judicially  set- 
tled ;  and  being  settled,  it  regulates,  at  once,  the  rights  and  duties  of 
all  the  citizens. 

§  415.  In  the  next  place,  the  powers  given  by  the  people  to  the 
general  government  are  not  necessarily  carved  out  of  the  powers 
already  confided  by  them  to  the  state  governments.  They  may  be 
such,  as  they  originally  reserved  to  themselves.  And,  if  they  are  not, 
the  authority  of  the  people,  in  their  sovereign  capacity,  to  withdraw 
power  from  their  state  functionaries,  and  to  confide  it  to  the  fonctioiir 
aries  of  the  general  government,  cannot  bo  doubted  or  denied.^  If 
they  withdraw  the  power  from  the  state  functionaries,  it  must  be  pre- 
sumed, to  be  because  they  deem  it  more  useful  for  themselves,  more  for 
the  common  benefit,  and  common  protection,  than  to  leave  it,  where  it 
has  been  hitherto  deposited.  Why  should  a  power  in  the  hands  of  one 
functionary  be  differently  construed  in  the  hands  of  another  function- 
ary, if,  in  each  case,  the  same  object  is  in  view,  the  safety  of  the  peo- 
i  pie  ?  The  state  governments  have  no  right  to  assume,  that  the  power 
!  is  more  safe  or  more  useful  with  them,  than  with  the  general  govem- 
ment ;  that  they  have  a  higher  capacity  and  a  more  Honest  desire  to 
preserve  the  rights  and  liberties  of  the  people,  than  the  general  gov- 
.  emment ;  that  there  is  no  danger  in  trusting  them  ;  but  that  all  the 
peril  and  all  the  oppression  impend  on  the  other  side.  The  people 
have  not  so  said,  or  thought ;  and  they  have  the  exclusive  right  to 
judge  for  themselves  on  the  subject.  They  avow,  that  the  constitution 
of  the  United  States  was  adopted  by  them,  "  in  order  to  form  a  more 
perfect  union,  establish  justice,  ensure  domestic  tranquillity,  provide 
for  the  common  defence,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  themselves  and  their  posterity."  It  would  be  a 
mockery  to  ask  if  these  are  odious  objects.  If  these  require  every 
grant  of  power,  withdrawn  from  the  state  governments,  to  be  deemed 
strictissimi  jiirisj  and  construed  in  the  most  limited  sense,  even  if  it 
should  defeat  these  objects.  What  peculiar  sanctity  have  the  state 
governments  in  the  eyes  of  the  people  beyond  these  objects  ?  Are 
they  not  framed  for  the  same  general  ends  ?  Was  not  the  very  ina- 
bility of  the  state  governments  suitably  to  provide  for  our  national 
wants,  and  national  independence,  and  national  protection,  the  very 
groundwork  of  the  whole  system  ? 


»  Martin  v.  Hunter^  1  Wheat,  R.  304,  325. 
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§  416.  If  this  be  the  true  view  of  the  subject,  the  constitution  of 
the  United  States  is  to  receive  as  favorable  a  coDstructioD,  as  those  of 
the  states.  Neither  is  to  be  construed  alone  ;  but  each  vith  a  refer- 
ence to  the  other.  Each  belongs  to  the  same  system  of  government ; 
each  is  limited  in  its  powers  ;  and  within  the  scope  of  its  powers  each 
is  supreme.  Each,  by  the  theory  of  our  government,  b  essential  to 
the  existence  and  due  preservation  of  the  powers  and  obligations  of 
the  other.  The  destruction  of  either  would  be  equally  calamitous, 
^nce  it  would  involve  the  ruin  of  that  beautful  fabric  of  balanced 
government,  which  has  been  reared  with  so  much  care  and  wisdom, 
aai  in  which  the  people  have  reposed  their  confidence,  as  the  truest 
safeguard  of  their  civil,  religious,  and  political  liberties.  The  exact 
limits  of  the  powers  confided  by  the  people  to  each,  may  not  always 
be  capable,  from  the  inherent  difficulty  of  the  subject,  of  being  defined, 
or  ascertained  in  all  cases  with  perfect  certainty.^  But  the  fines  axe 
generally  marked  out  with  sufficient  broadness  and  clearness  ;  and  in 
the  progress  of  the  development  of  the  peculiar  functions  of  each, 
the  part  of  true  wisdom  would  seem  to  he,  to  leave  in  every  practica- 
ble direction  a  wide,  if  not  an  unmeasured,  distance  between  the 
actual  exercise  of  the  sovereignty  of  each.  In  every  complicated 
machine  slight  causes  may  disturb  the  operations  ;  and  it  is  often  more 
easy  to  detect  the  defects,  than  to  aj)ply  a  safe  and  adequate  remedy. 

§  417.  The  language  of  the  supreme  court,  in  the  case  of  Martin 
V.  Hunter?  seems  peculiarly  appropriate  to  this  part  of  our  subject. 
"The  constitution  of  the  United  States,"  say  the  court,  "was 
ordained  and  established,  not  by  the  sdifes  in  their  sovereign  capaci- 
ties, but  emphatically,  as  the  preamble  of  the  constitution  declares,  by 
the  people  of  the  United  States.^  There  can  be  no  doubt,  that  it  was 
competent  to  the  people  to  invest  the  general  government  with  all  the 
powers,  which  they  might  deem  proper  and  necessary ;  to  extend  or 
restrain  those  powers  according  to  their  own  good  pleasure  ;  and  to 
^ve  them  a  paramount  and  supreme  authority.  As  little  doubt  can 
there  he,  that  the  people  had  a  right  to  prohibit  to  the  states  the  exer- 


'  The  Fedcralisl,  No.  3". 

'  1  Wheal.  R.  sm :   S.  C.  3  Pelera's  Cond.  H.  575. 

'  This  l9  still  more  forcibly  aiattd  by  Mr.  Chief  Justice  Marshall  in  dcIiTering  th« 
opinion  of  [ha  court  in  McCaVoch  t.  MoTyland,  in  a  paaaage  already  dted,  4  Wheat  R. 
316,  402  10  40S. 
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cise  of  any  powera,  which  were  in  thoir  judgment  in  compatible  with 
the  objects  of  the  general  compact ;  to  make  the  powora  of  the  state 
governments,  in  given  cases,  subordinate  to  those  of  the  nation  ;  or  td 
reserve  to  theinaelves  those  sovereign  authorities,  which  thej  might  not 
choose  to  delegate  to  either.  The  consldtiition  was  not,  therefore, 
necessarily  carved  out  of  esistiiig  atat«  sovereignties,  nor  a  surrender 
of  powers  already  existing  in  state  institutions.  For  the  powers  of 
the  state  goTemments  depend  upon  their  own  constitutions ;  and  the 
people  of  every  state  had  a  right  to  modify  or  restrain  them  according 
to  their  own  views  of  policy  or  principle.  On  the  other  band,  it  is 
perfectly  clear,  that  tho  sovereign  powers,  vested  in  iho  state  govern- 
ments by  their  respective  coiistitfltiona,  remained  unaltered  and  uiiiat- 
paired,  except  so  far  aa  they  were  granted  to  tho  government  of  the 
United  States,"  These  deductions  do  not  rest  npon  general  reason, 
plain  and  obvious  as  they  seem  to  be.  They  have  been  positively 
recognized  by  one  of  the  articles  in  amendment  of  the  cons^tatiau, 
which  declares,  that  "  the  powers  not  delegated  to  the  United  Slates  by 
the  constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
gtatce  respectively,  or  to  the  people."  ^ 

"  The  government,  then,  of  the  United  States,  can  claim  no  powen, 
which  are  not  granted  to  it  by  the  constitution ;  and  the  powen 
actually  granted  must  be  such,  as  are  expressly  given,  or  given  by 
necessary  implication.  On  the  other  hand,  this  instrument,  like  every 
other  grant,  is  to  have  a  reasonable  construction  according  to  the 
import  of  its  terms.  And  where  a  power  is  expressly  given  in  general 
terms,  it  is  not  to  he  restrained  to  particular  cases,  unless  that  con- 
struction grow  out  of  the  context  expressly,  or  by  necessary  implica- 
taon.  The  words  are  to  be  taken  in  their  natural  and  obvious  sense, 
and  not  in  a  sense  unreasonably  restricted  or  enlarged." 

§  418.  A  still  more  striking  response  to  the  argument  for  a  strict 
construction  of  the  constitution  will  be  found  in  the  language  of  tiu 
court,  in  the  case  of  GibboTu  v.  Offden,  (9  Wheat,  1,  &c.)  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  says, 
"  This  instrument  cont^ns  an  enumeration  of  powera  expressly  granted 
by  the  people  to  their  government.  It  has  been  said,  that  these  pow- 
ers ought  to  be  construed  strictly.     But  why  ought  they  to  be  so  oon- 


«  also  UcOvilack  v.  Mar^eatd,  4  Wheat.  B.  316, 403  to  406. 
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stmed  ?  Is  there  one  sentence  in  the  constitution,  nhich  gives  coun- 
tenance to  this  rule  ?  In  the  last  of  the  enumerated  poners,  that 
which  grants  expressly  the  means  for  carrying  all  others  into  execu- 
tion, congress  is  anthorized  "  to  make  all  laws,  which  shall  be  neces- 
sary and  proper  "  for  the  purpose.  But  this  limitation  on  the  means, 
■which  may  be  used,  is  not  extended  to  the  powers,  which  are  conferred ; 
BOr  b  there  one  sentence  in  the  constitution,  which  has  been  pointed 
out  by  the  gentlemen  of  the  bar,  or  which  we  have  been  able  to  dis- 
cern, that  prescribes  this  rule.  We  do  not,  therefore,  think  ouraelvea 
justified  in  adopting  it.  What  do  gentlemen  mean  by  a  strict  constmo- 
tion  ?  If  they  contend  only  against  that  enlarged  construction,  which 
would  extend  words  beyond  their  natural  and  obvious  import,  we  might 
question  the  application  of  the  terms,  but  should  not  controvert  the 
principle.  If  they  contend  for  that  narrow  construction,  which,  in. 
support  of  some  theory  not  to  be  found  in  the  constitution,  would  deny  to 
the  government  those  powers,  which  the  words  of  the  grant,  as  usually 
understood  import,  and  which  are  consistent  with  the  general  views 
and  objects  of  the  instrument;  for  that  narrow  construction,  which 
would  cripple  the  government,  and  render  it  unequal  to  the  objects, 
for  which  it  is  declared  to  be  instituted,  and  to  which  the  powers  given, 
as  fwrly  understood,  render  it  competent ;  then  we  cannot  perceive 
the  propriety  of  this  strict  construction,  nor  adopt  it  as  the  rule,  by 
which  the  constitution  is  to  be  expounded.  As  men,  whose  intentiona 
require  no  concealment,  generally  employ  the  words,  which  moat 
directly  and  aptly  express  the  ideas  they  intend  to  convey  ;  the 
enlightened  patriots,  who  framed  our  constitution,  and  the  people,  who 
adopted  it,  must  be  understood  to  have  employed  words  in  their  natural 
sense,  and  to  have  intended,  what  they  have  said.  If,  from  the  imper- 
fection of  human  language,  there  should  be  serious  doubts  respecting 
the  extent  of  any  given  power,  it  is  a  well  settled  rule,  that  the  objects, 
for  which  it  was  given,  especially,  when  those  objects  are  expressed  in 
the  instrument  itself,  should  have  great  influence  in  the  construction. 
We  know  of  no  reason  for  excluding  this  rule  from  the  present  case. 
The  grant  doea  not  convey  power,  which  might  he  beneficial  to  the 
grantor,  if  retained  by  himself,  or  T\hich  can  enure  solely  t«  the  benefit 
of  the  grantee  ;  but  is  an  investment  of  power  for  the  general  advan- 
tage, in  the  hands  of  agents  selected  for  that  purpose  ;  which  power 
can  never  be  exercised  by  the  people  themselves,  but  must  be  placed 
in  the  hands  of  agents,  or  lie  dormant.     We  know  of 


ttrving  the  extent  of  neb  poavn,  other  Om  ■  pm  by  the  Uagoiet 
ft  the  instmment,  iriucb  oasfen  fltem,  talien  in  ccvmectaoD  wttfa  tfcp 
porpoTCS,  for  which  they  van  conferred." ' 

I  419.  IV.  From  the  feregomg  eonst^enUkiDs  m  d«<ltioo  th»  tim 
chision,  thkt  u  a  fnma  or  fbndamenU  law  of  gnentaeat,  (2.)  Ill 
conEtitation  of  Hit  United  States  is  to  reenre  a  RMomUe  intvrpnA- 
tion  of  ita  langoage,  ad  iti  powen,  keeping  in  fiew  the  nlijccts  mt 
porpoees,  for  which  tiuM  powen  were  eonferred.  Bjr  a  rcBsooahll 
interpretatitni,  we  neaa,  that  io  case  the  woda  arc  siueeptible  of  tn 
difltrent  senses,  the  coe  strict,  the  other  inan  eiJarged,  that  ^oold  b 
adopted,  which  is  most  ootoonant  iriA  the  apparent  ohjeeis  and  intnt 
of  the  constitation  ;  that,  which  will  pre  it  efficacy  and  fbrco,  M  a 
government,  rather  than  fliat,  which  wiS  impair  ita  operaUima,  nd 

I  reduce  it  to  a  state  at  imbeeilify.  Of  coarse  we  do  not  mean,  Aal 
the  words  for  this  porpoae  ar«  to  be  strained  beyond  thetrcommoa  aad 

'  natural  sense ;  but  kee{Hng  within  that  limit,  the  exposition  is  (o  halt 
a  fair  and  just  latitnde,  so  as  on  the  one  hand  to  amd  tAriooa  mirtrhkll 
and  on  the  other  hand  to  promote  the  pablic  good.* 

^  420.  Thb  conflderation  is  of  great  importance  in  ooraBtming  i 
frame  of  goremment ;  and  a  fortiori  a  frame  of  government,  tiie  £rae 
and  Tolimtaiy  institution  of  the  people  for  their  common  benefit,  bm)» 
rity,  and  happineBS.  It  is  wholly  unlike  the  case  of  a  mnmcapal  chat- 
ter, or  a  private  grant,  in  respect  both  to  its  means  and  ita  cndli 
When  a  person  makes  a  private  grant  of  a  particular  thing,  or  of  ■ 
license  to  do  a  thing,  or  of  an  easement  for  the  exclofdve  benefit  <( 
the  grantee,  we  naturally  confine  the  terms,  howerer  genend,  to  At 
objects  clearly  in  the  view  of  the  parties.     But  even  in  such  CMM^ 


■  See  ako  Id.  !aa,  and  Mr.  CUef  Jiutice  Manboll'i  opinion  in  Ogdat  r.  Smmtml, 
13  Vibeu.  R.  333. 

It  has  ijecn  remarked  by  Pmidtnt  J.  Q.  Adamf,  that  "il 
will  not  cftrapc  the  oWrralion  of  a  pbilosophical  hiBtorian,  tbMtbe  ct 
of  the  national  government  bav«  been  stretched  to  their  eitretaeft  Knsum  by  d 
when  in  jiowcr,  which  hai  been  most  tendrrlr  BCmpuloiu  of  the  state  Mvetf^ 
oninreetcd  with  the  auihohijof  the  anion  themeelres."    He  addi,''Of  lIiMeii 
endea,  onr  two  great  parties  can  have  Utile  (a  aay  in  reproof  of  each  odwr." 
inquiring  into  the  justice  of  the  remark  in  general,  it  may  be  tmly  nated,  &l 
baigo  of  1807,  and  (he  adm[:<sion  of  Loaisiajia  into  the  union,  are  vcrf  aitiUng  31 
tioM  of  the  application  of  connCructive  powen. 

*  See  Ogdat  1.  Samdirt,  12  WheaL  R.  33!,  opinion  of  Mr.  Chief  JaMieBH 
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doubtJal  words,  mtihm  the  scope  of  those  objects,  are  constnied  most 
&7orabIy  for  the  grantee ;  because,  though  in  derogation  of  the  rights 
of  the  grantor,  thej  are  promotive  of  the  general  rights  secured  to 
the  grant«e.  But,  where  the  grant  enurea,  solely  and  excluaivelj,  for 
the  benefit  of  the  grantor  himself,  no  one  would  deny  the  propriety  of 
{^mg  to  the  words  of  the  grant  a  benign  and  liberal  interpretation. 
In  cases,  however,  of  private  grants,  the  objects  generally  are  few ;.  : 
they  are  certain  ;  they  are  limited';  they  neither  require,  nor  look  t 
a  variety  of  means  or  changes,  which  are  to  control,  or  modify  either  f 
die  end,  or  the  means.  ^^ 

§  421.  In  regard  also  to  mumcipal  charters,  or  public  grants,  simi-  "- 
lar  considerations  usually  apply.  They  are  generally  deemed  restrict- 
ive  of  the  royal  or  public  prerogative,  or  of  the  common  rights  se- 
cured by  the  actual  organization  of  the  government  to  other  individ- 
uals, or  communities.  I'hey  are  supposed  to  be  procured,  not  so  much 
for  public  good,  as  for  private  or  local  convenience.  They  are  sup- 
posed to  arise  from  personal  solicitation,  upon  general  suggestions,  and 
not  ex  certa  causa,  or  ex  mero  motu.  of  the  king,  or  government  itself. 
Hence,  such  charters  are  often  required  by  the  municipal  jurisprudence 
to  be  construed  strictly,  because  they  yield  something,  which  is  com- 
mon, for  the  benefit  of  a  few.  And  yet,  where  it  is  apparent,  that 
(hey  proceed  upon  greater  or  broader  motives,  a  liberal  exposition  is 
not  only  indulged,  but  is  encouraged,  if  it  manifestly  promotes  the 
public  good.^  ^0  that  we  see,  that  even  in  these  cases,  common  sense 
often  dictates  a  departure  from  a  narrow  and  strict  construction  of 
the  terms,  though  the  ordinary  rules  of  mere  municipal  law  may  not 
I    hare  favored  it. 

§  422.  But  a  constitution  of  government,  founded  by  the  people  for 
themselves  and  their  posterity,  and  for  objects  of  the  most  momentous 
nature,  for  perpetual  union,  for  the  establishment  of  justice,  for  the  I 
general  welfare,  and  for  a  perpetuation  of  the  blessings  of  hberty,  I 
necessarily  requires,  that  every  interpretation  of  its  powers  should  I 
have  a  constant  reference  to  these  objects.     No  interpretation  of  fhe 
words,  in  which  those  powers  are  granted,  can  be  a  sound  one,  which 
narrows  down  their  ordinary  import,  so  as  to  defeat  those  objects. 
That  would  be  to  destroy  the  spirit,  and  to  cramp  the  letter.    It  has 


<  S«e  GSAoa*  t.  Ogden,  9  Wheat  B.  1 
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I  been  justlj  obserred,  dud  "  Hie  etmstitatioil  unavotdabljr  deals  in  geih 
I  eral  Inngoage.    It  did  not  nit  the  porpotM  of  tliD  {wople,  in  franuBg 
I  tbis  great  charter  of  our  liberties,  to  pronde  for  miuute  specificatioa 
\of  iu  powers,  or  to  declare  the  meam,  by  wliich  those  powers  sttoulil 
be  carried  into  ezecution.     It  was  foreseen,  that  it  would  be  a  peril- 
ous, and  difficult,  if  not  an  impracticable  taek.     The  iostruinent  waa 
not  intended  to  provide  merely  for  the  exigencies  of  a  few  years  ;  but 
was  to  endure  through  a  long  lapse  of  ages,  the  cveuta  of  which  mn 

[locked  up  in  the  ioscmtable  purposes  of  Providoncc.  It  could  not  be 
foreseen,  what  new  changes  and  modificatimt)  uf  fiowcr  might  be  indis- 
pen^ble  to  efiectuate  the  general  objects,  of  the  cburt«r  ;  and  restric- 
tions and  specifications,  which  at  the  present  might  eccm  aolutaij, 
might  in  the  end  prove  the  overttirow  of  Qie  gystiMu  itst-lf.  Hence  its 
powers  are  expressed  in  general  terms,  leaving  tiio  lc;;L»Iatare,  from 
time  to  time,  to  adopt  its  own  means  to  e^tuute  Icgititaate  objects, 
and  to  mould  and  model  the  exennse  of  its  powers,  as  its  own  wUdom 
and  the  public  interests  should  reqiure."^  Language  to  the  same 
effect,  will  be  found  in  other  judgments  of  the  same  tribunal.' 

§  423.  If,  then,  we  arc  to  give  a  reasonable  construction  to  this 
instruiscnt,  as  a  constitution  of  government  established  for  the  commoa 
good,  wc  must  throw  aside  all  notions  of  subjecting  it  to  a  strict  inter- 
I  pretation,  as  if  it  were  subversive  of  the  great  interests  of  society,  or 
derogated  from  the  inherent  sovereignty  of  the  people.  And  iiiia  will 
naturally  lead  us  to  some  other  rules  properly  belonging  to  the  subject. 

I§  424.  V.  Where  the  power  is  granted  in  general  terms,  the  poww 
is  to  be  construed,  as  coextensive  with  the  terms,  ..unless  some  dear 
restriction  upon  it  is  deducible  from  the  context.  ^.We  do  not  mean  to  i 
assert,  that  it  is  necessary,  that  such  restriction^ould  be  express^ 
found  iu  the  context.  It  wilt  be  sufficient,  if  it  arise  by  necessaiy  im- 
plication. But  it  is  not  sufficient  to  show,  that  there  was,  or  nuj^ 
have  been,  a  sound  or  probable  motive  to  restrict  it.  A  restrictitm 
founded  on  conjecture  is  wholly  inadmissible.  The  reason  is  obrioas : 
the  text  was  adopted  by  the  people  in  its  obvious,  and  general  sensa. 
We  have  no  means  of  knowing,  that  any  particular  gloss,  short  of  thil 
sense,  was  either  contemplated,  or  approved  by  the  people  ;  and  midi 


'  EtiMtr  V.  ilartin,  1  WheiL  B.  304,  3!6, 337 ;  8.  C-  3  Peten'i  Cond.  B.  S7S,  BSS. 
•  Sm  GUimi  T.  Ct^dM,  9  VhetX-  B,  1, 187,  «c  aSS,  «c. 
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a  gIo38  might,  though  satisfactory  in  one  state,  hare  been  the  verj 
graaod  of  objection  in  another.  It  might  hare  fonned  a  motive  to 
reject  it  in  one,  and  to  adopt  it  in  another.  The  sense  of  a  part  of 
the  people  has  no  title  to  be  deemed  the  sense  of  the  whole.  Motives 
of  state  policy,  or  state  interest,  may  properly  have  influence  in  the 
question  of  ratifying  it ;  but  the  constitution  itself  must  be  expounded, 
as  it  stands  ;  and  not  as  that  policy,  or  that  interest  may  seem  now  to  i 
dictate.     We  are  to  construe,  and  not  to  frame  the  instrument.'  • 

§  425.  VI.  A  power,  giren  in  general  terms,  is  not  to  be  restricted} 
to  particular  cases,  merely  because  it  may  bo  susceptible  of  abuse, 
and,  if  abused,  may  lead  to  mischievous  consequences.     This  ar£a-| 
meut  is  often  used  in  public  debate ;  and  in  its  common  aspect  ad- 
dressed itself  so  mnch  to  popular  fears  and  prejudices,  that  it  insensi- 
bly acquires  a  veight  in  the  public  mind,  to  which  it  is  nowise  end- 
tied.     The  argument  ab  incimvenierUi  is  sufficiently  open  to  question, 
from  the  laxity  of  application,  as  well  as  of  ojnnion,  to  which  it  leads. 
Bnt  the  argument  from  a  possible  abuse  of  a  power  against  its  exis^ 
ence  or  use,  is,  in  its  nature,  not  only  perilous,  but  in  respect  to  gov- 
emments,  would  shake  tbeir  very  foundation.     Every  form  of  govern- 
ment unavoidably  includes  a  grant  of  some  discretionary  powers.     It 
would  be  wholly  imbecile  without  them.     It  is  impossible  to  foresee  all] 
tiie  exigencies,  which  may  arise  in  the  progress  of  events,  connected ' 
with  the  rights,  duties,  and  operations  of  a  government.    If  they  could 
he  foreseen,  it  would  be  impossible  ab  ante  to  provide  for  them.     The 
means  must  be  subject  to  perpetual  modification,  and  change  ;  they  I 
most  be  adapted  to  the  existing  manners,  habits,  and  institutions  of  i 
society,  which  are  never  stationary ;  to  the  pressure  of  dangers,  or 
necessities  ;  to  the  ends  in  view ;  to  general  and  permanent  opera-   i 
tions,  as  well  as  to  fugitive  and  extraordinary  emergencies.     In  short, 
if  the  whole  society  is  not  to  be  revolutionized  at  every  critical  period,  / 
and  remodelled  in  every  generation,  there  must  be  left  to  those,  who  i 
administer  the  government,  a  very  large  mass  of  discretionary  powers,  \ 
capable  of  greater  or  less  actual  expansion  according  to  circumstances,   I 
and  sufficiently  flexible  not  to  involve  the  nation  in  utter  destruction 
from  the  rigid  limitations  imposed  upon  it  by  an  improvident  jealousy. 
Every  power,  however  limited,  as  well  as  broad,  is  in  its  own  nature 


■  Soe  SturgU  r.  OwmwahWrf,  4  WhMt  B.  IIS,  S09. 
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gascejidUe  of  abase.     No  eonsfitalioii 

fLgpinst  it    Confidenee  maai  be  repoeed 

Jgoveraments,  the  ordmarjr  •eeorities  agUMl 

/responsibility  of  rulen  to  the  people,  and  ia  tibe  , 

I  elective  francUse ;  and  tdlmiately  in  the  aovenlp 
belonging  to  them,  in  eases  leqmiing 
eaflea  are  to  be  supposed,  m  wlucfa  a  power,  howefsr 
exerted  for  the  pennanent  oppresnoo  of  the  people.' 
may  easily  be  pat,  in  wfaieh  a  Bmitation  upon  s«di  a 
fband  in  praedce  to  work  mischief;  to  ineite  fimip 

fencoarage  domestic  disorder.     The  power  of 
may  be  carried  to  a  nmoas  excess ;  and  jet,  a 
power  mi^t,  in  a  given  case,  inTolTO  the  destmetiQii  of  tta  a 
encc  of  the  coantry. 
4     §  420.  Vn.  On  the  other  hand,  a  rob  of  eqpial 
to  enlarge  the  constraction  of  a  pven  power  beyond  fte 
Is  terms,  merely  becaase  the  restriction  is  iaeonvinienfc, 

even  mischievous.^    If  it  be  mischievous,  the  power  of      ^ 

evil  lies  with  the  people  by  an  exercise  of  the  power  of  amendment 
If  they  do  not  choose  to  apply  the  remedy,  it  may  ikirly  be  presomed, 
that  the  mischief  is  less  than  what  would  arise  from  a  farther  exfcen- 
sion  of  the  power ;  or  that  it  is  the  least  of  two  evils.  Nor  should  it 
ever  be  lost  sight  of,  that  the  government  of  the  United  States  is  one 
of  limited  and  enumerated  powers ;  and  that  a  departure  from  the  true 
import  and  sense  of  its  powers  is,  pro  tanio,  the  estabUahment  of  a 
new  constitution.  It  is  doing  for  the  people,  what  they  have  not 
chosen  to  do  for  themselves.  It  is  usurping  the  functions  of  a  legUa- 
tor,  and  deserting  those  of  an  expounder  of  the  law.  ArgonwnlB 
drawn  from  impolicy  or  inconvenience  ought  here  to  be  of  no  wei^t 
The  only  sound  principle  is  to  declare,  ita  lex  scripta  etty  to  fidhnr, 


*  Mr.  Justice  .Johnson,  in  delivering  tlic  opinion  of  the  court  in  Amkrum  t. 
(6  Wheat.  '204.  226,)  uses  the  following  expressive  language:  "The  idea  b  Utopint 
that  government  can  exist  without  leaWng  the  exercise  of  discretioii  soBaewfaen.  H^ 
lie  security  n^ninst  the  abuse  of  such  discretion  must  rest  on  responiibilitr,  and  itiried 
appeals  to  public  approbation.  Where  all  power  is  derived  fronl  the  people,  and  pdblie 
functionaries  at  short  intervals  deposit  it  at  the  feet  of  the  people,  to  be  retamed  i^aia 
only  at  their  own  wills,  individual  ftiLrs  may  bo  alarmed  by  the  monsters  of  imagiiiatioii, 
but  individual  liberty  can  be  in  littleflaanger.** 

«  See  UniUxl  States  t.  Fisher,  2  Cranch,  3^^;  8.  C.  Feten'i  Cond.  B.  iSi* 
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and  to  obej.  Nor,  if  a  principle  so  just  and  conclusive  could  be  over- 
looked, could  there  well  be  found  a  more  unsafe  guide  in  practice, 
thao  mere  policy  and  convenience.  Men  on  such  subjects  complex- 
ionalij  difFer  from  each  other.  The  same  men  differ  from  themselvea 
at  different  times.  Temporary  delusions,  prejudices,  excitements,  and 
objects  have  irresbtible  influence  in  mere  questions  of  poUcy.  And 
the  policy  of  one  age  may  ill  suit  the  vishes  or  the  policy  of  another. 
The  constitution  is  not  to  be  subject  to  such  fluctuations.  It  is  t(M 
have  a  fixed,  uniform,  permanent  construction.  It  should  be,  so  fait 
at  least  as  human  infinmty  will  allow,  not  dependent  upon  the  pasj 
aions  or  parties  of  particular  times,  but  the  same  yesterday,  to-day, 
and  for  ever. 

§  427.  It  has  been  observed  with  great  correctness,  that  although 
the  spirit  of  an  instrument,  especially  of  a  constitation,  is  to  be  re- 
spected not  less  than  ita  letter  ;  yet  the  spirit  is  to  be  collected  chiefly 
irom  the  letter.  It  would  be  dangerous  in  the  extreme,  to  infer  from 
extrinsic  circumstances,  that  a  case,  for  which  the  words  of  an  instru- 
ment expressly  provide,  shall  be  exempted  from  its  operation.  Where 
words  conflict  with  each  other,  where  the  different  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  inconsistent,  unless  the  na- 
tural and  common  import  of  words  be  varied,  construction  becomes 
necessary,  and  a  departure  from  the  obvious  meaning  of  words  is  just- 
ifiable. But  if,  in  any  case,  the  plun  meaning  of  a  provision,  not 
contradicted  by  any  other  provision  in  the  same  instrument,  is  to  be 
disregarded,  because  we  believe  the  framera  of  that  instrument  could 
not  intend  what  they  say,  it  must  be  one,  where  the  absurdity  and 
injustice  of  applying  the  provision  to  the  case  would  be  so  monstrous, 
(hat  all  mankind  would,  without  hesitation,  unito  in  rejocting  the  ap- 
plication.^ This  language  has  reference  to  a  caso  where  the  words  of 
a  constitutional  provision  are  sought  to  be  restricted.  But  it  appears 
with  equal  force  where  they  are  sought  to  be  enlarged. 

§  428.  VIII.  No  construction  of  a  given  power  is  to  be  allowed, 
which  plainly  defeats,  or  impairs  its  avowed  objects.  If,  therefore, 
the  words  are  fairly  susceptible  of  two  interpretations,  according  to 
their  common  sense  and  use,  the  one  of  which  would  defeat  one,  or 
all  of  the  object^  for  which  it  was  obviously  given,  and  the  other  of 


'  Siurgis  v,  OmonimteW,  4  Wheat.  B.  122,  308.  ■     l\ 
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/  which  wodd  preservo  and  promote  all,  the  former  intcrpretatioa  <m^ 
to  be  rcjectQd,  aud  the  latter  be  held  the  true  int«rpr«tation.  Thii 
rule  rtisults  fi'om  the  dictates  of  mere  common  sense  ;  for  evorj  initi* 
ment  ought  to  be  so  construed,  tit  ma(fi»  t>al«at,  tftiam  p^rfat.^  For 
instance,  tho  coDstitution  confers  on  congress  the  power  to  declare mv 
Now  the  vord  declare  has  several  senses.  It  may  mean  to  proelaik, 
br  publish.  But  no  persoa  w*>uld  imagine,  that  this  wa»  th«  wbtk 
sense,  in  which  the  word  is  med  in  diis  connection.  It  should  b«  iiit» 
preted  in  the  sense,  in  which  the  phrase  is  used  among  nationa,  yrhtt 
applied  to  such  a  subject-matter.  A  power  to  declare  war  ts  a  powef 
to  make,  and  carry  on  war.  It  is  not  a  mere  power  to  malce  koon 
an  existing  thing,  but  to  give  life  and  oflcct  to  the  thing  itaclf.'  Tk 
true  doctrine  has  been  exproased  hy  the  supremo  court :  "  If  from 
the  imperfection  of  human  )an<:;uage  there  should  bo  any  urioa 
doubts  respecting  the  extent  of  any  given  power,  tho  object*,  fcif 
which  it  was  given,  especially  when  thoiie  objects  are  expreaMd  id  tkt 
instrument  Jtself,  should  have  great  influence  in  the  oonab^otioa."* 

5  42y.  IX.  Where  a  power  is  remedial  in  its  nature,  there  ts  mucti 
reason  to  contend,  that  it  onght  to  be  construed  liberally.  .  That  WM 
the  doctrine  of  Mr.  Chief  Justice  Jay,  in  Chitholm  v.  Georgia;*  aod 
it  is  generally  adopted  in  the  interpretation  of  laws.*^  Bat  tlua  liber- 
ality of  exposition  is  clearly  inadmiasible,  if  it  ext«ndB  beyond  Aa 
jnst  and  ordinary  sense  of  the  terms. 

^  430.  X.  In  the  interpretation  of  a  power,  all  the  orHsary  *Bi\ 
appropriate  means  to  execute  it  are  to  be  deemed  a  part  <^  the  powar  i 
itself.  Ihis  results  from  the  very  nature  and  design  of  a  constibitioiL  I 
In  giving  the  power,  it  does  not  intend  to  limit  it  to  any  one  mode  of 
exercising  it,  exclusive  of  all  others.  It  must  be  obviooa,  (aa  has  been 
already  suggested,)  that  the  means  of  carrying  into  e^t  die  objeeti 
of  a  power  may,  nay,  must  be  varied,  in  order  to  adapt  themselrea  to 
the  exigencies  of  the  nation  at  different  times.'  A  mode  efficaaooi 
and  useful  in  one  age,  or  under  one  posture  of  oircumstazioea,  may  be 


'  See  Bacon's  Abridg.  Statatc  L;  Yattel,  B.  3,ch.  IT,  f  377  taaB6,»B  I08OX. 

*  See  Biu  V.  Tingiy,  A  Dull.  R.  37 ;  S.  C.  1  Petois'e  Cond.  B,  Ml. 
»  GSAoni  T.  Osden,  9  Wfieat.  R.  1, 188,  189. 

*  a  D«ll.  R.  419 ;  S.  C.  2  Cond.  635,  GSS. 
■  Ba«on'g  Abndg.  Statute  I.  8. 

*  The  Fedeniiit,  No.  44. 
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wholl;  nun,  or  even  misctuevous  at  another  time.  Government  pre- 
supposes &e  existence  of  a  perpetual  mutability  in  its  oftn  operations 
on  those,  who  are  its  subjects  ;  and  a  perpetual  flexibility  in  adapting 
itself  to  their  wants,  their  interests,  their  habits,  their  occupations,  and 
their  infirmities.' 


'  The  reasoniDfr  of  Mr.  Chief  Justice  Maratiall  on  this  anbject,  in  McCuOiKh  v.  Mtry- 
iimd,  (4  Wbcal.  3tG,)  is  ao  cogent  and  satisbctory,  that  wc  shall  TBnture  to  dta  it  at 
targe.  After  having  remarked,  thnl  words  have  various  senses,  anil  that  what  is  the 
true  constrnction  of  any  used  in  the  eonstilnlion  most  depend  upon  the  auhjcct,  the  con- 
text, and  the  intentions  of  the  people,  to  be  gathered  from  the  inBtmrneot,  he  proceeds 

"The  satijcct  is  the  execution  of  those  great  powers,  on  which  tho  wolfitrc  of  a  natioii 
essenliallj  depends.  It  must  have  been  the  intenlion  of  those,  who  gave  these  powers,  I 
to  insure,  as  far  as  hnmon  prudence  could  insure,  their  bcncfieini  exccntioo.  This  conld  f 
not  be  done  by  conliding  the  choice  of  means  to  such  narrow  limits,  as  not  to  leave  it  in 
the  power  of  cong[e^^s  to  adopt  anj,  which  might  be  appropriate,  and  which  were  con- 
ducive to  the  cod.  This  provision  is  made  in  a  constitation  intended  to  endure  fin* 
ages  to  come,  and,  consequently,  to  be  adapted  to  the  varions  rrists  of  human  afFoire. 
To  have  prescribed  the  means,  h;  which  government  should,  in  nil  future  time,  execute 
its  powers,  would  have  been  to  cliange  entirulv  the  rbnractcr  oFlbc  instrumeot,  and  give 
it  the  properties  of  a  legal  rode.  It  would  have  been  an  unwise  attempt  to  provide,  by 
iinmntaljlo  rulci,  for  exigencies,  which,  if  foreseen  at  all,  must  have  beensecn  dimly,  and 
which  con  be  liest  provided  for,  as  they  occur.  To  hiive  declared,  llwt  the  best  means 
shall  not  bo  used,  but  those  alone,  without  which  the  power  given  would  bo  nugatory, 
would  hare  been  to  deprive  the  legislature  of  tho  cap.icily  to  avail  itself  of  experience, 
to  exercise  its  reason,  and  to  Dccommodfllc  its  legislation  to  circumstances.  If  we  apply 
ibis  principle  of  construi'lion  lo  any  of  the  powers  of  the  [ravemmenl,  we  shall  find  it  so 
pernicious  in  its  operation,  that  we  shall  l>c  rom[ielled  to  di.icard  it.  The  powers  vested 
in  congress  may  lertiiiiily  lie  cnrricd  iiito  cxcciiiion,  withont  prescribing  an  oath  of  office. 
The  power  to  c^act  this  sccority  for  the  faithful  performance  of  duty  is  not  given,  nor  is 
it  indLspensnbly  necessary.  The  difTcrent  departments  maybe  established;  taxes  may 
be  imposed  and  collected;  armies  and  navies  mn;  \m  raised  and  maintained;  and  money 
may  be  borrowed,  nithout  requiring  an  oath  of  office.  It  might  be  argued,  with  us 
much  plansibiliiy,  as  oilier  incidental  powers  have  been  assailed,  that  the  convention 
was  not  unmindful  of  this  subjection.  The  oath,  which  might  be  exacted  —  that  of  fidelity 
to  tho  conslitntion  —  is  prescribeil,  and  no  other  can  be  required.  Yet,  ho  would  ho 
charged  with  insanity,  who  should  contend,  that  the  legislature  might  not  superadd,  to 
the  oiith  diiected  by  the  constitution,  such  other  oath  of  office,  as  its  wisdom  might 
suggest. 

''So,  with  respect  to  the  whole  penal  code  of  the  United  States :  whence  arises  the 
power  to  pnnish,  in  coses  not  prescribed  by  the  constitution  ?  All  admit,  tbot  the  gov- 
ernment may  legitimately,  punish  any  violation  of  its  law  ;  and  yet,  this  is  not  among 
the  cnnmeratcd  powers  of  congress.  Tho  right  to  enforce  the  ohservnnce  of  law,  by 
punishing  its  infraction,  might  bo  denied  with  the  more  plausibility,  because  it  is 
exprc!i9ly  given  in  some  cases.  Congress  is  empowered  '  to  provide  lor  the  punishment 
of  connterfiiitiug  the  securities  and  current  coin  of  the  United  States,'  and '  to  define 
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§  431.  Besides ;  if  the  power  only  is  given,  without  pointing  out 
the  means,  how  are  we  to  ascertain,  that  any  one  means,  is  exclusively 
within  its  scope  rather  than  another  ?  The  same  course  of  reasoning, 
which  would  deny  a  choice  of  means  to  execute  the  power,  would 
reduce  the  power  itself  to  a  nullity.  For,  as  it  never  could  be  demon- 
strated, that  any  one  mode  in  particular  was  intended,  and  to  be  exclor 
sively  employed ;  and,  as  it  might  be  demonstrated,  that  other  means 
might  be  employed,  the  question,  whether  the  power  were  rightfully 
put  into  exercise,  would  for  ever  be  subject  to  doubt  and  controversy.* 
If  one  means  is  adopted  to  give  it  effect,  and  is  within  its  scope, 
because  it  is  appropriate,  how  are  we  to  escape  from  the  argument, 
that  another,  falling  within  the  same  predicament,  is  equally  within  its 
scope  ?  If  each  is  equally  appropriate,  how  is  the  choice  to  be  made 
between  them  ?  If  one  is  selected,  how  does  that  exclude  all  others? 
If  one  is  more  appropriate  at  one  time,  and  another  at  another  time, 
where  is  the  restriction  to  be  found,  which  allows  the  one,  and  denies 


and  pnnish  pimcics  and  felonies  committed  on  the  hi^h  scas,  and  offences  agunst  die 
law  of  nations.'  The  scvcml  iwwcrs  of  conpTe^«s  may  exist,  in  a  very  imperfect  state  to 
be  sure,  l>nt  they  may  exist,  and  be  carried  into  execution,  although  no  punishment 
should  !>e  inflicted  in  cases,  w}iere  the  right  to  punish  i8  not  expressly  given. 

"  Take,  for  example,  tlie  i)ower  '  to  establish  post  offices  and  post  roads."    This  power 
is  executed  by  the  single  act  of  makin£^  the  estalilishment.    But,  from  this  has  beea 
inferred  the  power,  and  duty  of  carrying  the  mail  along  the  post  road,  from  one  pott 
office  to  another.    And,  from  tliis  implied  power  ha^  again  been  inferred  the  right  to 
punish  those,  who  steal  letters  from  the  po.^t  office,  or  rob  the  mail.    It  may  be  said, 
witli  some  plausibility,  that  the  ri;;bt  to  carry  the  mail,  and  to  punish  those,  who  rob  it, 
is  not  indispensably  necessary  to  the  establishment  of  a  post  office,  and  i>ost  road.    This 
right  is  indeed  essential  to  the  beneficial  exercise  of  the  power,  but  not  indu^pensablj 
necessary  to  its  existence.     So.  of  the  j)nni>hinent  of  the  crimes  of  stealing  or  falsifying 
a  record,  or  process  of  a  court  of  the  United  States,  or  of  perjury  in  such  court.    To 
punish  these  oflences  is  certainly  conducive  to  the  due  administration  of  justice.    Bat 
courts  may  exist,  and  may  decide  the  causes  brought  before  them,  though  snch  dimes 
escape  punishment. 

"  The  liancfnl  influence  of  this  narrow  constniction,  on  all  the  operations  of  the  gov- 
ernment, and  the  absolute  impracticalality  of  maintaining  it  without  rendering  the  gov- 
ernment incompetent  to  its  great  oltjects,  might  be  illustrated  by  numerous  examples 
drawn  from  the  constitution,  and  from  our  laws.  The  good  sense  of  the  public  has  pro- 
nounced, witliout  hesiUition,  that  the  power  of  punishment  appertains  to  sovereignty,  and 
may  be  cxer'^ised,  whenever  the  sovtTcipn  has  a  right  to  act,  as  incidental  to  his  consti- 
tutional powers.  It  is  a  means  for  carrying  into  execution  all  sovereign  powers,  and 
may  be  used,  although  not  indispensably  necessary.  It  is  a  right  incidental  to  the 
power,  and  conducive  to  its  l.»enotirial  excn*isc." 

1  See  United  States  v.  /7«Atr,  2  Cmucb,358;  S.  C.  1  Petera*s  Cond.  R  421,  429. 
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the  other  ?  A  power  granted  in  a  frame  of  government  is  not  con- 
templated to  be  exhausted  in  a  single  exertion  of  it,  or  una  flatu.  It 
is  intended  for  free  and  permanent  exercise  ;  and  if  the  discretion  of 
the  functionaries,  who  are  to  exercise  it,  is  not  limitod,  that  discretion, 
especially,  as  those  functionaries  must  necessarily  change,  must  be  co- 
extensive with  the  power  itself.  Take,  for  instance,  the  power  to  make 
war.  In  one  age,  this  would  aumorize  the  purchase  and  employment 
of  the  wcapoi^  then  Ordinarily  used  for  this  purpose.  But  suppose 
these  weapons  are  wholly  laid  aside,  and  others  substituted,  more  efii- 
cient  and  powerful ;  is  the  government  prohibited  from  employing  the 
new  modes  of  offence  and  defence  ?  Surely  not.  The  invention  of 
gunpowder  superseded  the  old  modes  of  warfare,  and  may  perhaps,  by 
future  inventions,  be  superseded  in  its  turn.  No  one  can  seriously 
doubt,  that  the  new  modes  would  be  within  the  scope  of  the  power  to 
make  war,  if  they  were  appropriate  to  the  end.  It  would,  indeed,  bel 
a  most  extraordinary  mode  of  interpretation  of  the  constitution,  to  give 
such  a  restrictive  meaning  to  its  powers,  as  should  obstruct  their  fair! 
operation.  A  power  being  given,  it  is  the  interest  of  the  nation  to 
facilitate  its  execution.  It  can  never  be  their  interest,  and  cannot  be 
presumed  to  be  their  intention,  to  clog  and  embarrass  its  execution,  by 
withholding  the  most  appropriate  means.  There  can  be  no  reasonable 
ground  for  preferring  that  cisn^ruction,  which  would  render  the  oper- 
ations of  the  government  difficult,  hazardous,  and  expensive ;  or  for 
imputing  t^*,the"framers  of  the  constitution  a  design  to  impede  the 
exercise  of  its  powers,  by  withholding  a  choice  of  means.^ 

§  432.  In  the  practical  application  of  government,  then,  the  public 
functionaries  must  be  left  at  liberty  to  exercise  the  powers,  with  which 
the  people  by  the  constitution  and  laws  have  entrusted  them.  They 
must  have  a  wide  discretion,  as  to  the  choice  of  means ;  and  the  only 
limitation  upon  that  discretion  would  seem  to  be,  that  the  means  are 
appropriate  to  the  end.  And  this  must  naturally  admit  of  consider- 
able latitude  ;  for  the  relation  between  the  action  and  the  end  (as  has 
been  justly  remarked)  is  not  always  so  direct  and  palpable,  as  to 
strike  the   eye  of  every  observer.^    If  the  end  be  legitimate  and 


»  McCuUorh  V.  Man/hwfi,  4  Wheat.  R.  316,  408. 

*  Sec  the  remarks  of  Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the  court  in 
Andirson  v.  Dunn,  6  Wheat.  R.  204,  226  j  United  States  v.  Fishery  2  Crancb,  358  i  S.  C 
1  Tctcrs's  Cond.  R.  421,  429. 
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vitliia  tiie  acope  of  the  orastitation^-all  tha  mukta,  trhtcb  arc  appn-\ 
;pmte,  and  which  an  plainl;  adapted  to  thit  end,  and  nhich  are  not/ 
:prohibited,  maj  be  oonititationBll j.  eiiqilojed  to  ciu-r;  it  into  offset. ij 
When,  then,  it  is  asked,  who  is  to  jndge  of  the  necessity  and  propric^ 
jj  of  the  lava  to  be  passed  for  ezecatiiig  the  povers  of  the  unioo,  the 
/  true  answer  is,  that  die  national  goremment,  like  over;  oLlior,  must 
'  jadgo  in  the  fint  inatanoe  of  the  proper  ezeroise  of  its  powers  ;  and 
its  constituents  in  the  last.  If  the  means  are  wifiiin  the  reach  of  the 
power,  no  other  departmeot  can  ioqnire  into  the  policy  or  convenience 
of  the  use  (^  them.  If  there  be  aa  exoen  bj  ovcrloapiug  the  just 
boundary  <^  the  power,  the  jndioiaiy  may  generally  afford  the  proper 
relief;  uid  in  the  last  resort  the  people,  by  adt^tiog  such  mcasuru 
to  redress  it,  aa  the  ezigeney  may  soggeet,  and  prudence  may  dictutr.' 
§  433.  XI.  And  this  leads  ns  to  remaric,  in  the  next  place,  that  in 
the  interpretatdon  of  the  ocmstitatuKi  there  ii.no  solid  ohjoction  to 
implied  powers.'  Had  the  bculties  oC  man  bean  competent  to  (he 
framing  of  a  system  of  goremment  wluch  wnld  leave  nothing  to 
implication,  it  cannot  be  doubted,  that  the  effort  would  have  been 
made  by  the  framers  of  our  constitutdon.  The  fact,  however,  ia  other, 
wise.  There  is  not  in  the  whole  of  that  admirable  instmmeot  a  grant 
of  powers,  which  does  not  draw  after  it  others,  not  e^)re8sed,  bot 
vital  to  their  exerclae  ;  not  substantive  and  independent,  indeed,  but  . 
auxiliary  and  subordinate.*  There  is  no  phrase  in  it,  which  like  tbe 
articles  of  confederation,^  excludes  incidental  and  implied  powers, 
and  which  requires,  that  every  thing  granted  shall  be  expressly  and 
minutely  described.  Even  the  tenth  amendmtot,  which  was  framed 
for  the  purpose  of  quieting  the  excessive  jealmsiea,  wUch  had  been 
excited,  omits  the  word  "  expressly,"  (which  was  contMoed  in  the 
articles  of  confederation,)  and  declares  only,  that  "  the  poTera,  not 


'  jrfMarAv.Miiyan^^  Whcnt.R-316, 409, 410,421,423;  i'nlUd Slau*T.FJd»,4,\ 
aCmnrh,  358;  S.  C.  1  Pcterss  Cond.K.  431. 

•  The  FcdcraliBt,  Ko.  33,  44  i  M'OJIoclir.  jVaryland,  4  WheHtR.  316,433. 

*  In  the  discnsiiona,  ns  to  the  constilnlionalitj  of  diD  Bunk  of  the  United  Stales,  Sa 
the  cabinet  of  Preaidcnt  Washington,  upon  the  original  i^atntilishmeDt  of  ihe  Bank,  there 
was  a  largo  range  of  argnmcut,  ;inj  rt  amtra,  in  respect  to  implied  powcis.  The  leader 
will  find  a  Bummarj  of  the  leading  tIcitb  on  each  side  in  the  fifth  TOlnme  of  Hwfball't 
Life  of  WaahingtoD,  App.  p.  3,  note  3,  &?. ;  4  Jefferson's  Coirosp.  5S3  to  5SS;  and  in 
Hamilton's  Argument  on  Constitution  all  tj  of  Banlt,  I  Ilarailton's  Woib,  III  to  lU. 

'  Andtmm  v  Dmw,  6  Wheat.  204,  aS6,  *  Article  8. 
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delegated  to  the  United  States,  nor  prohibited  bj  it  to  the  states,  are 
reserved  to  the  states  reBpectivcly,  or  to  the  people  ; "  thus  leaving 
the  qnestion,  whether  the  particular  power,  which  may  become  the 
subject  of  contest,  has  been  delegated  to  the  one  goverament,  or  pro! 
hibited  to  the  other,  to  depend  upon  a  fair  construction  of  the  wholJ 
instrument.  The  men,  who  drew  and  adopted  this  amendment,  hafl 
experienced  the  embarrassments ,  resulting  from  the  insertion  of  thii 
word  in  the  articles  or'tsonfederation,  and  probablj  omitted  it  to  avoio 
those  embarrassments.  A  constitution,  to  contain  an  accurate  detul 
of  all  the  sttbdiviaions,  of  which  its  great  powers  will  admit,  and  of  all 
the  means,  b;  which  these  may  be  carried  into  execution,  would  par 
take  of  the  prolixity  of  a  legal  code,  and  could  scarcely  be  embraced 
bj  the  human  mind.  It  would  probably  never  be  understood  by  the 
public.  Its  nature,  therefore,  requires,  that  only  its  great  outlines 
should  be  marked,  its  important  objects  designed,  and  the  minor  ingre- 
dients, which  compose  those  objects,  be  deduced  from  the  nature 
of  those  objects  themselves.  That  this  idea  was  entertained  by  the 
&amer8  of  the  American  constitution,  is  not  only  to  be  inferred  from 
ihe  nature  of  the  instrument,  but  from  the  language.  Why,  else, 
were  some  of  the  limitations,  found  in  the  ninth  section  of  the  first 
article,  introduced  ?  It  is  also,  in  some  degree,  warranted,  by  their 
having  omitted  to  use  any  restrictive  term,  which  might  prevent  its 
receiving  a  fjur  and  Just  interpretation.  In  considering  this  point,  we 
should  never  forget,  that  it  is  a  constitution  we  are  expounding. 

§  434.  The  reasoning  of  the  Federalist  is  to  the  same  effect.  Every 
power,  which  is  the  means  of  carrying  into  effect  a  given  povrei 
implied  from  the  very  nature  of  the  original  grant.  It  is  a  necessary 
and  unavoidable  implication  from  the  act  of  constituting  a  government, 
and  vesting  it  witb  certain  specified  powers.  What  is 
the  ability  or  faculty  of  doing  a  thing  ?  What  is  the  a 
thing,  but  the  power  of  employing  the  means  necessary  to  its  execu- 
tion ?  What  is  a  -legislative  power,  but  a  power  of  making  laws  t 
What  are  the  means  to  execute  a  legislative  power,  but  laws  ?^  No 
axiom,  indeed,  is  more  clearly  established  in  law  or  in  reason,  thao 
that,  where  the  end  is  required,  the  means  are  authorized.     Whenever 


'  Per  Mr.  Chief  Justico  ilarebaU,  in  MrtMoch  y.  Maryliuid,  4  Wheat,  B.  316,  406, 
407, 421. 
■  The  FeaeraUit,  No.  33. 
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a  generaJ  power  to  do  ft  tUng  is  ff.nn,  vnrj  paitiaalvpoM^ 
B817  for  i^iag  it  ia  inolnded.  Iii  erery  new  vpfEatAia  of  r  gi 
power,  the  particQlar  powers,  which  tre  the  meene  of  ■ 
object  of  the  general  power,  most  alwajB  neewiiTily  ywry  w 
object ;  and  be  often  properly  varied,  whibt  ttw  otgeot  i 
same.'  Even  under  the  oonfMeration,  iriiere  the  delegitiBQ  of  aottlF 
i^  was  confined  to  eqrreu  powers,  the  Fedenlirt  ramriEi^  ttat^ft 
would  be  eaaj  to  show,  that  no  importint  power  delqptad  hj  tfw  ai§- 
cles  of  confederation  had  been,  or  oonid  be,  exocutcd  hy  congnsa, 
without  recorring  more  ot  leas  to  the  doctrine  of  cunstruction  or  itn[£- 
cation ! ' 
-^  ^  435.  Xn.  Another  pwnt,  in  regard  to  the  iotorpretation  of  th( 
constitution,  requires  ua  to  adTeit  to  the  ndee  afipliuiiblu  l-o  cases  of 
concurrent  and  exclndve  powers.  Inwhi^oaHe  are  the  powers  ^ven 
to  tbo  general  government  ezcluuve,  and  m'wliat  coses  tna^  tho  ataUe 
nuunttun  a  concurrent  exercise  !  Upm  tms  nbject  we  have  an  eU- 
borate  exposition  by  the  authois  of  the  Federafist ;  ^  and  as  it  iovolrcs 
some  of  the  most  delicate  questions  growing  out  of  the  conatitatMB, 
and  those,  in  which  a  conflict  with  the  elates  is  most  likely  to  arise,  we 
cannot  do  better  than  to  quote  the  reasoning. 

§  436.  "  An  entire  consolidation  of  the  states  into  one  complete 
national  sovereignty,  would  imply  an  entire  subordination  of  the  puts ; 
and  whatever  powers  might  remain  in  them,  wonld  be  altogetibar 
dependent  on  tiie  general  will.  Sut  as  the  plan  of  tiie  coaveotiea 
lums  only  at  a  partial  union  or  consolidation,  the  state  govemmenlB 
would  clearly  retain  all  the  rights  of  sovereignty,  winch  t^ey  beftn 
had,  and  which  wore  not,  by  that  act,  exduaiveli/  delegated  to  the 
United  States.  Tliis  exclusive  delegation,  or  rather  this  alienation  of 
state  sovereignty,  would  only  exist  in  three  cases  :  where  die  consti- 
tution in  express  terms  granted  an  exclusive  authority  to  tiie  unions  '' 
j  where  it  granted,  in  one  instance,  an  authority  to  the  union,  and  in 
\  another,  prohibited  the  states  from  exercising  the'like  authority ;  and 
where  it  granted  an  authority  to  the  union,  to  which  a  mmilar  autium^  . 
in  the  states  would  be  absolutely  and  totally  contradictory  and  r^mg- » 
nant.  I  use  these  terms  to  distinguish  this  last  case  &om  aoother, 
which  might  appear  to  resemble  it ;  but  winch  would,  in  fact,  be  essen- 


'  ThoFi>deialut,No* 
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tiftlly  different :  I  mean,  where  the  exercise  of  concurrent  juris^ction 
nugbt  be  productive  of  occasional  interferences  in  the  policy/  of  any 
branch  of  administration,  but  would  not  imply  any  direct  contradiction 
or  repngnancy  in  point  of  constitutional  authority.  These  three  cases 
of  exclusive  jurisdiction  in  the  federal  government,  may  be  exemplified 
by  the  following  instances.  The  last  clause  but  one  in  the  eighth  sec- 
tion of  the  first  article,  provides  expressly,  that  congress  shall  ezercbe 
'  exdiuive.leffiglation'  over  the  district  to  be  appropriated  as  the  seat 
of  government.  This  answers  to  the  first  case.  The  first  clause  of 
the  same  section  empowers  congress  '  to  lay  and  collect  taxes,  diUiet, 
imposU,  and  excises  ; '  and  the  second  clause  of  the  tenth  section  of 
the  same  article  declares,  that '  no  state  shall,  without  the  consent  of 
congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except  for 
the  purpose  of  executing  its  inspection  laws.'  Hence  would  result  an 
exclusive  power  in  the  union  to  lay  duties  on  imports  and  exports,  with 
the  particular  exception  mentioned.  But  this  power  is  abridged  by 
another  clause,  which  declares,  that  no  tax  or  duty  shall  be  l^d  od 
articles  exported  from  any  state  ;  in  consequence  of  which  qualification, 
it  now  only  extends  to  the  duties  on  imports.  This  answers  to  the 
second  caae.  The  third  will  bo  found  in  that  clause,  which  declares, 
that  congress  shall  have  power  '  to  establish  an  uniform  rule  of  natural- 
ization throughout  the  United  States.'  This  must  necessarily  be 
exclusive;  because,  if  each  state  had  power  to  prescribe  a  distinct 
ride,  there  could  be  no  uniform  rule."  The  correctness  of  these  rules 
of  interpretation  has  never  been  controverted ;  and  they  have  been 
often  recogoiacd  by  the  supremo  court.^ 

^  437.  The  first  two  rules  are  so  completely  self-evident,  that  every 
attempt  to  illustrate  them  would  be  vain,  if  it  had  not  a  tendency  to 
perplex  and  confuse.  The  last  rule,  viz.  that  which  declares,  that  the 
power  is  exclusive  in  the  national  government,  where  an  authority  a 
granted  to  the  union,  to  which  a  similar  authority  in  the  states  would 
be  absolutely  and  totally  contradictory  and  repugnant,  is  that  ^one> 
which  may  be  thought  to  require  comment.  This  rule  seems,  in  its 
own  nature,  as  little  susceptible  of  doubt,  as  the  others  in  reference  to 


I  See  HoutUm  v.  Moore,  5  Wlient.  R.  I,  2S,  24, 48 ;  Ogdat  v.  Gitiaia,  9  WbeaL  B  1 
198,  210,  22S,  235;  Stunps  r.  GwniniAield,  4  Whut  B.  132, 192, 193i  Ogdat  J  Sam'. 
den,  12  Whcut  1,  2TS,  307,  322,  334,  335. 


312  covBnwmm  of  thb  toitw  watbb.         [wNnrnt 

the  constitution.  For,  sincD  tho  Ri>ii#titutton  has  declared,  that  lb* 
oonstituUon  and  laws,  and  trcalies  in  purtuanoG  of  it  ^all  be  lb* 
supreme  law  of  the  laud  ;  it  would  be  absurd  to  say,  tlial  a  iitaw  ia«, 
repugnant  to  it,  might  have  concurrent  operation  and  ralidity  ;  aad 
especially,  as  it  is  expressly  added,  any  tiling  in  the  coosUtutioa  at 
laws  of  any  state  to  the  contrary  notwithstimding.  The  repagnaiicy, 
then,  being  mado  out,  it  fulloivs,  that  the  state  law  ia  juat  as  much 
void,  ua  though  it  had  boon  expressly  declared  to  bo  void  ;  or  the 
power  in  congrcsahad  been  expressly  declared  to  be  exclusive.  Ereir 
power  given  to  congrcM  is  by  the  eonatitution  necessarily  supreme; 
and  if,  from  its  nature,  or  from  the  words  of  the  grant,  it  is  apparently 
intended  to  be  exclusive,  and  is  as  much  so,  as  if  the  statoa  wen 
expressly  forbidden  to  exercise  it.^ 

§  438.  The  principal  diiheulty  lies,  not  so  much  in  the  rule,  aais 
its  application  to  particular  cases.  Here,  the  field  for  diflcueaion  t 
wide,  and  the  argument  upon  construction  is  susceptible  of  great  id» 
difications,  and  of  vary  various  force.  But  nulcss,  from  the  nature  of 
the  power,  or  from  the  obvious  results  of  its  operations,  a  repuguanoT 
must  exist,  so  as  to  lead  to  a  necessary  coneiusion,  that  tiie  power  was 
intended  to  be  exclusive,  the  true  rule  of  interpretation  ia,  that  the 
power  ia  merely  concurrent.  Thus,  for  mstanoe,  an  aSirmative  power 
in  congress  to  lay  taxes,  ia  not  necessarily  incompatible  with  a  Uke 
power  in  the  states.  Both  may  exist  without  interference  ;  and  if  any 
interference  should  arise  in  a  particular  case,  the  (jucstion  of  suprem- 
acy would  turn,  not  upon  the  nature  of  the  power,  hut  upon  supremacy 
of  right  in  the  exercise  of  the  power  in  tliat  case.^  In  our  complex 
system,  presenting  the  rare  and  difficult  scheme  of  one  general  govern- 
ment, whose  action  extends  over  the  whole,  but  which  possesses  only 
enumerated  powers,  and  of  numerous  state  governments,  which  retain 
and  exercise  many  powers  not  delegated  to  the  union,  eontesta  respect 
ing  power  must  arise.  Were  it  even  o&ermse,  tiie  measures  taken  by 
tiie  respective  governments-  to  execute  their  acknowledged  powen 
would  be  often  of  the  same  description,  and  nught  sometimes  ioterfeie. 


■  SturgiiY.  CVtniTuniAi'efif,  4  Wheat.  B.l£a,  192,193;  CiUoni  T.  O^dn,  9  WhML  K 1, 
198,  Sk. 

*  The  Federalist,  No.  3a ;  0't!>bniT.  CWen,9  Wheat.  B.  1, 198,  IM  to  9M;  JfeCMM 
T,  Mar^and,  t  Wheat.  B.  318, 42S. 
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Tlus,  however,  does  not  prove,  that  the  one  ia  ezerdsing,  or  haa  a 
right  to  exercise,  the  powers  of  the  otiier.^ 

§  439.  And  thia  leads  U9  to  remark,  tJiat  in  the  exercise  of  concur- 
rent powers,  if  there  be  a  conflict  between  the  laws  of  t^e  union  and 
tiie  laws  of  the  states,  the  former  being  supreme,  the  latter  moat  <J 
coarse  yield.  The  possibility,  nay  the  probability,  of  such  &  conflict 
was  foreseen  by  the  framers  of  the  constitution,  and  was  accordingly 
expressly  provided  for.  If  a  state  pass  a  law  inconsistent  with  tiie 
constitution  of  the  United  States  it  is  a  mere  nullity.  If  it  pass  a  law 
clearly  within  its  own  constitutional  powers,  still  if  it  conflict  wiUi  th« 
exercise  of  a  power  given  to  congress,  to  the  extent  of  the  interference 
ite  operation  is  suspended ;  for,  in  a  conflict  of  laws,  that  which  is 
supreme  must  govern.  Therefore,  it  has  often  been  adjudged,  that  if  a 
state  law  is  in  conflict  with  a  treaty,  or  an  act  of  congress,  it  becomes 
^00  /(R^  inoperative  to  the  extent  of  the  conflict.^ 

^  440.  From  this  great  rule,  that  Uie  constitution  and  laws,  made 
in  pursuance  thereof,  are  supreme  ;  and  that  they  control  the  oonati* 
tations  and  laws  of  the  states,  and  cannot  be  controlled  by  them,  from 
this,  which  may  be  deemed  an  axiom,  other  auxiliary  corollaries  may 
be  deduced.  In  the  first  place,  that,  if  a  power  is  given  to  create  a 
tiling,  it  implies  a  power  to  preserve  it.  Secondly,  that  a  power  to 
destroy,  if  wielded  by  a  difierent  hand,  is  hostile  to  and  incompatible 
with  thia  power  to  create  and  preserve.  Thirdly,  that  where  thia  re- 
pugnancy exists,  the  authority,  which  ia  supreme,  must  control,  uid 
not  yield  to  that,  over  which  it  is  supreme.^  Consequently,  the  infe- 
rior power  becomes  a  nullity.* 

§  441.  But  a  question  of  a  still  more  delicate  nature  may  arise  ; 
and  that  is,  how  far  in  the  exercise  of  a  concurrent  power,  the  actual 


1  Gibbons  t,  Ogden,  9  Wbeat.  R.  1,  305,  Mr.  Chancellor  Kent  haa  given  thia  whole 
■ntject  of  exdDsiTC  and  conciut«Dt  power  a  tboroogb  eKaminatioii;  and  ihe  result  will 
be  found  most  ably  staled  in  hie  learned  ConuaenUries,  LecCaie  18.  1  Kent,  Comm. 
3&4  to  379,  2d  edit.  p.  367  to  405. 

'  Warey.  UgUon,  3  DaM.  199;  S.  C.  1  Cotiden.  R  99,112,  187,  128,  129;  Giitoiu  t, 
Ogden,  9  Wheat.  R.  1,  210,  211 ;  McOiUoch  T.  Man/land,  4  Wheat.  R.  316,  405,406,425; 
to  436 ;  ilauslon  v.  Moore,  5  Wheat.  K.  1,  22,  24,  49,  51,  53,  56 ;  Slvrgia  T,  Crmmiiiuhield, 
2  Wheat.  R.  1, 190,  196 ;  GoUen  v.  Frifux,  3  Wash.  C.  C.  R.  313, 321 ;  The  Federalist, 
No.  32^  Brown y.  Maryland,  12  Wheat  R.419,  449. 

^  McCalloch  V.  Maryland,  12  Wheat.  B.  316,  4S6. 

'  iSlur^  V.  Oroicninaliidd,  4  Wheat.  H.  1, 193. 
VOL.   I.  27 
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legislatjoB  of  congrcsH  supersedes  tb«  sUte  Icgislaticm,  or  siupendl  Hi 
operatioQ  ov«r  ttio  subject  matter.  Are  tlie  state  law«  inopenitin 
only  to  tlie  cxtiitit  'if  Uie  actual  conflkt :  or  does  tW  logiKUtioa  af 
congrosa  Buspond  th«  Ic^lative  power  of  the  Btat<B  over  the  nt&r*'' 
■matter  f  To  such  an  Jntiuiry,  probably,  no  univeraal  aoswur  could  h» 
given.  It  may  depend  upon  tlie  nature  of  the  power,  tbc  effect  of  At 
actual  exercise,  and  the  i>xt«nt  of  tho  subject  niatttir. 

§  442.  This  may,  perhaps,  be  best  iliiutrfttvd  by  patting  a  cast. 
which  has  been  reasoned  out  by  a  very  l«amcd  judgB,  in  hla  on 
words :  '  "Congroas  has  power,"  says  he,  "  to  provide  for  organinii^ 
arming,  aad  disciplimng  the  mililla ;  and  it  is  prCEiimalile,  that  Hi 
frainers  of  the  coDStjtutioD  contemplated  a  full  exorcise  of  all  tkM 
powers.  Nevertheless,  if  congress  had  declined  to  exercise  them,  (t 
was  competent  to  tho  state  govcmmonts  to  provide  for  orgBninDg 
annin<r,  and  disciplining  (heir  respective  militia  in  sacli  aaumei,M 
they  might  think  proper.  But  congreae  haa  provided  for  these  «itb- 
jecta  in  tho  way,  which  that  body  must  have  supposed  the  best  calcu- 
lated to  promote  the  general  welfare,  and  to  [iroride  for  the  nation^ 
defence.  After  this,  can  the  state  governments  enter  uj)Oii  the  same 
ground,  proride  for  the  same  objects,  as  they  may  tliiiik  proper,  and 
punish,  in  their  own  way,  violations  of  the  laws  they  h.ive  so  enacted  ? 
The  affirmative  of  this  question  is  asserted  by  counsel,  &c.  who  am- 
t«nd,  that  unless  such  state  laws  are  in  direct  contradiction  to  those  of 
the  United  States,  they  are  not  repugnant  to  the  constitatioQ  of  the 
United  States.  From  this  doctrine  I  must,  for  one,  be  permitted  to 
dissent.  The  two  laws  may  not  be  in  such  absolute  oppositioD  to  each 
other,  as  to  render  the  one  incapable  of  execatioa  witiioat  violating  the 
injunctions  of  the  other ;  and  yet  the  will  of  the  one  legislature  may 
be  in  direct  collision  with  that  of  the  other.  This  will  is  to  be  discov- 
ered, as  well  by  what  the  legislature  has  not  declared,  ae  by  what  they 
have  expressed.  Congress,  for  example,  have  declared,  that  the  pun- 
ishment for  disobedience  of  the  act  of  congress  shall  be  a  certtun  fine. 
If  that  provided  by  the  state  legislature  for  the  same  offence  be  t 
similar  fihe  with  the  addition  of  impiisonment  or  death,  the  latter  la* 
would  not  prevent  the  former  from  being  carried  into  execotioD,  aad 
may  be  said,  therefore,  not  to  be  repugnant  to  it.     But  surely  the  will 


I  Mr.  Justice  WmhinstOD,  Bouilon  v.  Moore,  S  Wheat  B.  1,  SI,  88. 
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of  congress  ia  nevertiieless  thwarted  and  opposed."  '  He  adds,  "  I 
consider  it  a  novel  and  unconstitutional  doctrine,  that  in  cases,  where 
the  state  governments  have  a  concurrent  power  of  legislation  with  the 
national  government,  they  may  legislate  upon  an;  subject,  on  which 
congress  has  acted,  provided  the  two  laws  are  not  in  t«nn3,  or  in  their 
operation  contradictory  and  repugnant  to  each  other."  ^ 

§  443.  Another  illustration  may  be  drawn  from  the  opinion  of  the 
court  in  another  lughly  important  case.  One  question  was,  whether 
the  power  of  congress  to  establish  uniform  laws  on  the  subject  of  bank- 
mptfiies  was  exclusive,  or  concurrent  with  the  states.  "  It  does  not 
appear,"  it  was  then  sud,  "  to  be  a  violent  construction  of  the  consti- 
tution, and  is  certainly  a  convenient  one,  to  consider  the  power  of  the 
states  as  existing  over  such  cases,  as  the  laws  of  the  union  may  not 
reach.  Be  this  as  it  may,  the  power  of  congress  may  be  exercised,  or 
declined,  as  the  wisdom  of  that  body  shall  decide.  K,  in  the  opinion 
of  congress,  uniform  laws  concerning  bankruptcies  ought  not  to  be 
established,  it  does  not  follow,  that  partial  laws  may  not  e}ust,  or  that 
state  Icn^slatioQ  on  the  subject  must  cease.  It  i\not  the  mere  exisl>- 
ence  of  the  power,  but  its  exercise,  which  is  incompatible  with  the 
exercise  of  the  same  power  by  the  states.  It  is  not  the  right  to  estab- 
^h  these  uniform  laws ;  but  their  actual  establishment,  which  is  incon- 
matent  with  the  partial  acts  of  the  states.  If  the  right  of  the  states  to 
pass  a  bankrupt  law  is  not  taken  away  by  the  mere  grant  of  that 
power  to  congress,  it  cannot  be  extinguished.  It  can  only  be  sus- 
pended by  the  enactment  of  a  general  bankrupt  law.  The  repeal  of  that 
law  cannot,  it  is  true,  confer  the  power  on  the  states  ;  but  it  removes 
a  disability  to  its  exercise,  which  was  created  by  the  act  of  congress."  ^ 

It  is  not  our  intention  to  comment  on  these  cases ;  but  to  offer  them 


'  5  Wheat.  E.  p.  22. 

'  Id.  24.     See  also  G«ldm  v.  Prinee,  3  Wash.  C.  C.  R.  313,  324,  &c. 

'  Slurf/ls  V.  CroiiTiiiis/iidd,  4  Wheat.  R.  122,  195,  196.  See  also  Gibbons  T.  Ogden, 
9  Wheat.  R.  1,  197,227,235,238;  Houston  v. -Woore,  5^Vheiil.R.34,  49,  5fl,  54,  55.  This 
opinion,  that  the  power  to  puss  bankrupt  laws  is  not  exclneive,  hag  notthecn  nnaiii- 
moiisly  adopted  hj  the  supreme  court.  Mr.  Justice  Washiaglon  maintained  nt  nil  times 
an  oppoflilQ  opioion;  and  hi^  opinion  is  known  to  have  been  adopted  bv  at  [east  one 
other  of  tha  judges  of  the  supreme  court.  The  reasons,  on  which  Mi.  J.  Washington's 
opimon  is  foanded,  willbe  found  atlarge  in  the  cose  of  GMen  v.  Priace,3  Wash.C.  C-B- 
313,  322,  &c.  See  also  Ogdai  y.  Saandera,  12  Wheat.  R.  213,  264,  265,  and  Gibboiu 
V.  Oydtn,  9  Wheat.  R.  I,  209,  226,  238. 
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as  examples  of  reaaoning  in  favor  tuxd  agiunst  the  oxclnaive  pom; 
where  a  positive  repagnancy  cannot  be  predicated. 

§  444.  It  haa  been  somelimes  argued,  that  when  a  power  is  gnnW 
to  congress  to  legislate  in  apeci6c  cases,  for  purposes  growing  oat<f 
the  union,  the  natural  coudusion  is,  diat  the  power  U  designed  to  ht 
exclusive  ;  that  the  power  is  to  be  exercised  for  the  good  of  the  wlulf 
by  the  will  of  the  whole,  and  consistently  with  the  interests  of  1^ 
whole  ;  and  that  those  objects  can  nowhere  be  so  clearly  seen,  ot « 
thoroughly  weighed,  as  in  congress,  where  the  whole  nation  is  njn 
sented.  But  the  argument  proves  too  much ;  and  porsued  to  its  M 
extent,  it  would  establish,  that  all  the  powers  granted  to  coogreas  ut 
exclusive,  unloss  whore  concurrent  authority  is  expressly  reserved  to 
Ilie  statct.'  For  instance,  upon  this  reasoning  the  power  of  taxatioo 
ill  coiisr«s8  would  anntd  the  whole  power  of  taxation  of  the  stales; 
and  thus  operate  a  virtual  dissolution  of  their  sovereignty.  Suel  a 
pretension  has  been  cooatantly  disclaimed, 

§  445.  On  the  other  hand,  it  has  been  maintained  with  great  pdrti' 
nacity,  that  the  states  possess  concurrent  authority  with  oontrrcsa  in 
all  cases,  where  tlif  jmwiT  Is  not  cxyroi-sly  'leclarcii  t"  bo  o.xchisive,  or 
expressly  prohibited  to  the  states  ;  and  if,  in  the  exercise  of  a  coneto^ 
rent  power,  a  conflict  arises,  there  is  no  reason  why  each  should  aot 
he  deemed  equally  rightful.^  But  it  is  pMn,  that  this  reasoiung  goM 
to  the  direct  overthrow  of  the  principle  of  supremacy ;  and,  if  admit 
ted,  it  would  enable  the  subordinate  sovereignty  to  annul  the  powM 
of  the  Hujiiirior.  There  is  a  plain  repugnance  in  conferriag-on  ou 
government  a  power  to  control  the  constitutional  measurea  of  aiioth«, 
which  other,  with  respect  to  these  very  measures,  is  declared  to  be 
supreme  over  that,  which  exerts  the  control.^  For  instance,  the  states 
have  acknowledgedly  a  concurrent  power  of  taxation.  But  it  ia  whtdly 
inadmissible  to  allow  that  power  to  be  exerted  over  aa.j  instrument 
employed  by  the  general  government  to  execute  its  own  powers  ;  for 
such  a  power  to  tax  involves  a  power  to  destroy  ;  and  this  power  to 
destroy  ma^  4*^eat,  and  render  useless  the  power  to  create.*     Thus  > 


state  maOiK'the  mail,  the  mint,  patent  rights,  custom-house  papers, 


'  Houston  T,  JMwtn;,  5  Whent.  B.  1,49,S5,  66. 

•  SeeGibbomy.  Ogden,  9  Wheat.  R.l,197,nOi  MeOiOoch  T.Maryland,  tWhtati. 
316,  527. 
>  McOdhch  V,  Maryland,  4  Wheat  B.  316,  431.  •  IbM. 
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OT  judicial  process  of  the  courts  of  the  TJnited  States.'  And  yet'there 
is  no  clause  in  the  constitation,  which  prohibits  the  states  &om  exerds- 
ing  the  power ;  nor  any  exclusive  granfto  the  United  States.  The 
apparent  repugnancy  creates,  by  implication,  the  prohibition.  So  con- 
gress, by  the  constitution,  possess  power  to  provide  for  governing  such 
part  of  the  militia,  as  may  be  employed  in  the  service  of  the  United 
States.  Tet  it  is  not  said,  that  such  power  of  government  is  excla- 
BJve.  But  it  results  from  the  nature  of  the  power.  No  person  would 
contend,  that  a  state  militia,  while  in  the  actual  service  and  empl<^- 
mcnt  of  the  United  States,  might  yet  be,  at  the  same  time,  governed 
and  controlled  by  the  laws  of  the  state.  The  very  natnre  of  military 
operations  would,  in  such  case,  require  unity  of  command  and  direc- 
tion. And  the  argument  from  inconvenience  would  be  absolutely  irre- 
sistible to  establish  an  implied  prohibition.^  On  the  other  hand,  con- 
gress have  power  to  provide  for  orgamzing,  arming,  and  disciplining 
the  militia ;  but  if  congress  should  make  no  such  provision,  there 
seems  no  reason,  why  the  states  may  not  organize,  arm,  and  disciplme 
their  own  militia.  No  necessary  incompatibility  would  exist  in  the 
nature  of  the  power  ;  though,  when  exercised  by  congress,  the  author- 
ity of  the  states  must  necessarily  yield.  And,  here,  the  argument 
from  inconvenience  would  be  very  persuasive  the  other  way.  For  the 
power  to  organize,  arm,  and  discipline  the  militia,  in  the  absence  of 
congressional  legislation,  would  seem  indispensable  for  the  defence  and 
security  of  the  states.*  Again,  congress  have  power  to  call  forth  the 
militia  to  execute  the  laws  of  the  union,  to  suppress  insurrections,  and 
repel  invasions.  But  there  does  not  seem  any  incompatibility  in  the 
states  calling  out  their  own  militia  as  auxiliaries  for  the  same  purpose.^ 
§  446.  In  considering,  then,  this  subject,  it  would  be  impracticable 
to  lay  down  any  universal  rule,  as  to  what  powers  are,  by  implication, 
exclusive  in  the  general  government,  or  concurrent  in  the  states  ;  and 
in  relation  to  the  latter,  what  restrictions  either  on  the  power  itself,  or 
on  the  actual  exercise  of  the  power,  arise  by  implication.  In  some 
cases,  as  we  have  seen,  there  may  exist  a  concurrent  power,  and  yet 
restrictions  upon  it  must  exist  in  regard  to  objects.    In  other  cases,  the 


'  McCuUoch  V.  Maryland,  4  Wheat.  B.  438. 
'  llotatonv.  Moore,  5  Wheat.  R.  1,  53. 
'  HoaUon  y.  Moore, synxax.^  60,61,ia. 
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actual  operations  of  the  pwwer  only  iro  tnsipended  or  cdBtraOGd,  wbn 
there  ariaea  a  conflict  with  ,lhe  actual  opomtioiu  of  the  unioD.  B«ij 
qnestion  of  this  sort  must  be  decided  by  iteolf  upon  its  own  cirrai*' 

Btflnccs  and  reasons.  BccaiiBo  the  power  to  regtOate  commerce,  bm 
its  nature  and  objects,  is  exclusive,  it  doc3  not  follow,  that  the  pawn 
to  pas9  bankru[>t  laws  also  is  cxclvwive.' 

§  447.  We  may,  however,  lay  down  some  few  rules,  dodticibU  fron 
what  has  been  already  said,  in  respect  to  casefl  of  imf^d  prolubilkai 
upon  the  existence  or  exercise  of  powers  hy  the  Btatos,  as  gitidM  to 
aid  our  inquiries.  (1.)  Wherever  tho  power  given  to  the  genenl 
government  requires,  that,  to  be  efficftcioim  and  adequate  to  ita  end,  it 
should  be  exclusive,  there  arises  a  just  implicatiou  for  deeming  H  eaol* 
sive.  Whether  exercised,  or  not,  in  such  a  case  makes  no  difference. 
(2.)  Wherever  the  power  in  its  own  nature  is  not  incompatible  with  ■ 
concurrent  power  in  the  states,  either  in  its  nature  or  exercise,  therf 
the  power  belongs  to  the  states.  (S.)  But  in  such  a  caee,  the  coaaa- 
rcncy  of  the  power  may  admit  of  restrictioas  or  qualifications  in  ito 
nature,  or  exerciae.  In  its  nature,  when  it  is  capable  from  ita  general 
character  of  being  applied  to  objects  or  puryioaes,  which  would  control, 
defeat,  or  destroy  the  powers  of  the  general  government.  In  its  exer- 
cise, when  there  mises  a  conflict  in  the  actual  lawR  and  regulations 
made  in  puiBuance  of  the  power  by  the  general  and  state  governments. 
In  the  former  case  there  is  a  qualification  engrafted  upon  the  general- 
ity of  the  power,  excluding  its  application  to  such  objects  aad  poipoeM. 
In  the  latter,  there  is  (at  least  generally)  a  qualification,  not  upon  tti 
power  itself,  but  only  upon  its  exercise,  to  the  extent  of  the  actoil 
conflict  in  the  operations  of  each.  (4.)  In  cases  of  implied  Ilnutatiaii 
or  prohibitions  of  power,  it  is  not  sufficient  to  show  a  poe^ble,  or  pote- 
tial  inconvemence.  There  must  be  a  plain  incompatibilify,  a  &eet 
repugnancy,  or  an  extreme  practical  inconvenience,  leading  irreastiblj 
to  the  same  conclu^on.  (5.)  If  such  incompatibility,  repDgmuicy,  a 
extreme  inconvenience  would  result,  it  is  no  answer,  that  in  the  actual 
exercise  of  the  power,  each  party  may,  if  it  chocnes,  avoid  a  positiTe 
mt«rference  with  the  other.  The  objection  lies  to  the  power  iis^,  and 
not  to  the  exercise  of  it.    If  it  exist,  it  may  be  applied  to  ibe  extent 


1  Wheat.  122,  193, 197, 199;  Gi'Ucni  v.  Cjpfa,  9  W>m- 
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of  controlling,  defeating,  or  destroying  the  other.  It  can  never  be 
presumed,  that  the  framers  of  the  constitution,  declared  to  be  supreme, 
oould  intend  to  put  its  powers  at  hazard  upon  the  good  wishes,  or  good 
intentions,  or  discretion  of  the  states  in  the  exercise  of  their  acknow- 
ledged powers.  (6.)  Where  no  such  repugnancy,  incompatibility,  or 
extreme  inconvenienoe  would  result,  then  the  power  in  the  states  is 
restrained,  not  in  its  nature,  but  in  its  operations,  and  then  only  to  the 
extent  of  the  actual  interference.  In  &ct,  it  is  obyious,  that  the  same 
means  may  often  be  applied  to  carry  mto  operation  different  powers. 
And  a  state  may  use  the  same  means  to  effectuate  an  acknowledged 
power  in  itself,  which  congress  may  apply  for  another  purpose  in  the 
acknowledged  exercise  of  a  very  different  power.  Congress  may  make 
that  a  regulation  of  C(»nmerce,  ^^ch  a  state  may  employ  as  a  guard 
for  its  internal  policy,  or  to  preserve  the  public  health  or  peace,  or  to 
promote  its  own  pecuUar  interests.^  These  rules  seem  clearly  deducir 
ble  from  the  nature  of  the  instrument ;  and  they  are  confirmed  by  the 
positive  injunctions  of  the  tenth  amendment  of  the  constitution. 

§  448.  XIII.  Another  rule  of  interpretation  deserves  consideration 
in  regard  to  the  constitution.  There  are  cegiedn  maxims,  which  have 
found  their  way,  not  only  into  judicial  discussions,  but  into  the  busi- 
ness of  common  life,  as  founded  in  common  sense,  and  common  con- 
venience. Thus,  it  is  often  said,  that  in  an  instrument  a  specificaticm 
of  particulars  is  an  exclusion  of  generals ;  or  the  expression  of  erne 
tiling  is  the  exclusion  of  another.  Lord  Bacon's  remark,  "  that,  as 
exception  strengthens  the  force  of  a  law  in  cases  not  excepted,  so 
enumeration  weakens  it  in  cases  not  enumerated,''  has  been  perpetu- 
ally referred  to,  as  a  fine  illustration.  These  maxims,  rightly  under- 
stood, and  rightly  applied,  undoubtedly  furnish  safe  guides  to  assist  us 
in  the  task  of  exposition.  But  they  are  susceptible  of  being  applied, 
and  indeed  are  often  ingeniously  applied,  to  the  subversion  of  the  text, 
and  the  objects  of  the  instrument.  Thus  it  has  been  suggested,  that 
£m  affirmative  provision  in  a  particular  case  excludes  the  existence  of 
the  like  provision  in  every  other  case ;  and  a  negative  provision  in  a 
particular  case  admits  the  existence  of  the  same  thing  in  every  other 
case.2    Both  of  these  deductions  are,  or  rather  may  be,  unfounded  in 


1  See  Gibbons  v.  Offden,  9  Wheat  R.  1,  203  to  310. 
«  See  The  Federalist,  No.  83,  84. 
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aolid  reasoning.'  Tbiie,  it  was  objected  to  the  constitation,  that,  bw- 
ing  provided  for  the  tiial  by  jury  in  crimitial  cases,  then  was  an 
implied  esclusion  of  it  ia  civil  cases.  As  if  there  waa  not  an  essential 
difference  between  silence  and  abolition,  between  a  positive  a^loptioii 
of  it  in  one  class  of  cases,  and  a  discretionary  right  (it  being  clearly 
within  the  reach  of  the  judicial  powers  confided  to  the  union)  to  tulopt, 
or  reject  it  in  all  or  any  other  caaes.^  One  might  with  juat  as  much 
propriety  hold,  that,  because  congress  haa  power  "to  declare  Ti-ar," 
but  no  power  is  expressly  given  to  make  peace,  tbo  latter  is  cxeladed ; 
or  that,  because  it  is  declared,  that  "  no  bill  of  att^dcr,  or  ex  j)mI 
facto  law  shall  be  passed  "  by  congress,  therefore  congress  poaseS 
in  all  other  cases  the  right  to  pass  any  laws.  The  truth  is,  that  in 
order  to  ascerttun,  how  far  an  affirmative  or  negative  provision  ex- 
eludes,  or  implies  others,  we  must  look  to  the  nature  of  the  provision, 
the  subject  matter,  tbo  objects,  and  the  scope  of  the  iustrument 
These,  and  these  only,  can  properly  determine  the  rule  of  coostruction. 
There  can  be  no  doubt,  that  an  affirmative  grant  of  powers  in  many 
cases  will  imply  an  exclusion  of  all  others.  As,  for  instance,  the  con- 
stitution declares,  that  tltf  powers  of  congress  shall  u.\tend  to  certaiu 
enumerated  cases.  This  specification  of  particulars  evidently  excloda 
all  pretensions  to  a  general  legislative  authority.  Why  ?  Beca«w 
an  affirmative  grant  of  special  powers  would  be  absurd,  as  irell  as  use- 
less, if  a  general  authority  were  intended.^  In  relation,  then,  to  sneli 
a  subject  as  a  constitution,  the  natural  and  obvious  sense  of  its  provi- 
sions, apart  from  any  technical  or  artificial  rules,  is  the  true  criterion 
of  construction.* 

§  449.  XIV.  Another  rule  of  interpretation  of  the  constitution, 
suggested  by  the  foregoing,  is,  that  the  natural  import  of  a  ^gle 
clause  is  not  to  be  narrowed,  so  as  to  exclude  implied  powers  resulting 
from  its  character,  simply  because  there  is  another  clause,  which 
enumerates  certain  powers,  which  might  otherwise  be  deemed  implied 
powers  within  its  scope  ;  for  in  such  cases  we  are  not,  as  a  matter  of 
course,  to  assume,  that  the  affirmative  specification  excludes  all  other 
implications.     This  rule  has  been  put  in  a  clear  and  just  light  hj  one 


I   Cohene  v.  Virgima.  6  Wheat.  B.  395  (o  401.  •  The  Federalitt,  Ho.  8 

'  The  Federalist,  No.  83.    See  Vattel.B.  3,ch.  17,4  SBS. 
'  The  Federajiat,  Ho.  83. 
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of  our  most  distinguished  statesmen ;  and  his  illustration  will  be  more 
satisfactory,  perhaps,  than  any  other,  which  can  be  offered,  "  The 
constitution,"  says  he,  "  vests  in  congress,  expressly,  the  power  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises,  and  the  power  to 
regulate  trade.  That  the  former  power,  if  not  particularly  expressed, 
would  have  been  included  in  the  latter,  as  one  of  the  objects  of  a  general 
power  to  regulate  trade,  is  not  necessarily  impugned  by  its  being  so  ex- 
pressed. Examples  of  this  sort  cannot  sometimes  be  easily  avoided, 
and  are  to  be  seen  elsewhere  in  the  constitution.  Thus,  the  power 
^  to  define  and  punish  offences  against  the  law  of  nations '  includes  the 
power,  afterwards  particularly  expressed,  *  to  make  rules  concerning 
captures,'  &c.  from  offending  neutrals.  So,  also,  a  power  '  to  coin 
money '  would,  doubtiess,  include  that  of  '  regulating  its  value,'  had 
not  the  latter  power  been  expressly  inserted.  The  term  taxeSy  if 
standing  alone,  would  certainly  have  included  ^  duties,  imposts,  and 
excises.'  In  another  clause  it  is  said,  ^  no  tax  or  duty  shall  be  laid  on 
exports.'  Here  the  two  terms  are  used  as  synonymous.  And  in 
another  clause,  where  it  is  said  '  no  state  shall  lay  any  imposts  or  du- 
ties,' &c.  the  terms  imposts  and  diUies  are  synonymous.  Pleonasms, 
tautologies,  and  the  promiscuous  use  of  terms  and  phrases,  differing  in 
their  shades  and  meaning,  (always  to  be  expounded  with  reference  to 
the  context,  and  imder  the  control  of  the  general  character  and  scope 
of  the  instrument,  in  which  they  are  found,)  are  to  be  ascribed,  some- 
times to  the  purposes  of  greater  caution,  sometimes  to  the  imperfection 
of  language,  and  sometimes  to  the  imperfection  of  man  himself.  In 
this  view  of  the  subject  it  was  quite  natural,  however  certainly  the 
power  to  regulate  trade  might  include  a  power  to  impose  duties  on  it, 
not  to  omit  it  in  a  clause  enumerating  the  several  modes  of  revenue 

« 

authorized  by  the  construction.     In  few  cases  could  the  [rule],  ex  mor 
jori  cautela^  occur  with  more  claim  to  respect."  ^ 

§  450.  We  may  close  this  view  of  some  of  the  more  important  rules 
to  be  employed  in  the  interpretation  of  the  constitution,  by  adverting 
to  a  few  belonging  to  mere  verbal  criticism,  which  are  indeed  but  cor- 
ollaries from  what  has  been  said,  and  have  been  already  alluded  to ; 
but  which,  at  the  same  time,  it  may  be  of  some  use  again  distinctly  to 
enunciate. 


»  Mr.  Madison's  Letter  Letter  to  Mr.  Cabell,  18th  September,  1828. 
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^  451.  XV.  In  the  first  place,  then,  every  word  emp^pol  In 
constitution  is  to  bo  expounded  iu  its  pluin,  obvious,  and 
sense,  unless  tbo  contozt  fanushcs  some  ground  to  ooutrol,  qualifj,  or 
enlarge  it.  Constitutionfl  are  not  dcsigued  for  metaphysical  or  lo^ol 
subtleties,  for  nicotiea  of  osprcsaion,  for  critical  propriety,  for  eUW- 
rate  shades  of  roeaoing,  or  for  the  exorcise  of  philofio{^cal  acuteneo, 
or  judicial  research.  They  are  iustrumenta  of  a  practical  natom, 
founded  on  the  oommoa  business  of  human  life,  adapted  to  oomouHi 
wanU,  designed  for  common  use,  and  fitted  for  common  uuderataii^ 
in^s.  The  people  make  them ;  the  people  aiiopt  them,  the  people 
roust  bo  supposed  to  read  them,  with  the  help  of  common  sense  ;  and 
cannot  be  presumed  to  admit  in  them  any  recondite  meaning,  or  say 
extraordinary  gloss. 

§  4.52.  XVI.  But,  in  the  next  place,  words,  from  the  necessuuy 
imperfection  of  all  human  language,  acquire  different  shades  of  mean- 
ing, each  of  which  is  ei^uaUy  appropriate,  and  e<iually  legitimate  j 
each  of  which  recedes  in  a  wider  or  narrower  degree  from  the  otit£«, 
according  ta  circumstances ;  and  each  of  which  receives  from  its  gen- 
eral use  some  indefinitcticss  and  obscurity,  as  to  its  exact  boundary 
and  extent.'  Wc  are,  indeed,  often  driven  to  multiply  commentaries 
fi-om  the  vagueness  of  words  iu  themselves ;  and  perhaps  still  mm 
often  from  the  different  manner,  m  which  different  minds  are  accn- 
tomed  to  employ  them.  They  expand  or  contract,  not  only  from  the 
conventional  modifications  introduced  by  the  changes  of  society ;  but 
abo  from  the  more  loose  or  more  exact  uses,  to  which  men  of  diflerent 
talents,  acquirements,  and  tastes,  from  choice  or  necessity  apply  them. 
No  person  can  fail  to  remark  the  gradual  deflections  in  the  meaning 
of  words  from  one  age  to  another ;  and  so  constantly  is  this  prooeaa 
going  on,  that  the  d^ly  language  of  life  in  one  generation  aomelimes 
requires  the  aid  of  a  glossary  in  another.  It  has  been  justly  remarked,* 
that  no  language  is  so  copious,  as  to  supply  words  and  phrases  for 
every  complex  idea ;  or  so  correct,  as  not  to  iuclude  many,  eqiuvocally 
denoting  difierent  ideas.  IIcdco  it  must  happen,  that  however  accu- 
rately objects  may  be  discriminated  in  themselves,  and  however  accu- 
rately the  discrimination  may  be  considered,  the  definition  of  them 
may  be  rendered  inaccurate  by  the  inaccuracy  of  the  terms,  in  which 


>  See  Vattel,  B.  S,  ch.  17,  S  i^^,  i  299.  -  The  Fedenliit,  No.  37. 
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it  is  delivered.  We  must  resort  then  to  the  context,  and  shape  the 
particular  meaning,  so  as  to  make  it  fit  tiiat  of  the  connecting  words, 
and  agree  with  the  subject  matter. 

^  45S.  XVII.  In  the  next  place,  where  technical  words  are  used, 
tiie  technical  meaning  is  to  be  applied  to  them,  unless  it  is  repelled  by 
the  context.^  But  the  same  word  often  pc^sesees  a  technical,  and  a 
common  sense.  In  such  a  case  the  latter  is  to  be  preferred,  unless 
some  attendant  circumstance  points  clearlj  to  the  former.  No  one 
would  doubt,  when  the  constitution  has  declared,  that  "  the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  "  under 
peculiar  circumstances,  that  it  referred,  not  to  every  sort  of  writ, 
which  has  acquired  that  name ;  but  to  that,  which  has  been  emphati- 
cally so  called,  on  account  of  its  remedial  power  to  free  a  party  from 
arbitrary  imprisonment.^  So,  again,  when  it  declares,  that  in  suits  at 
amtmon  law,  kc.  the  right  of  trial  by  jury  shall  be  preserved,  though 
the  phrase  *'  common  law  "  admits  of  different  meanings,  no  one  can 
doubt,  that  it  is  used  in  a  technical  sense.  When,  again,  it  declares, 
that  congress  shall  have  power  Uy  provide  a  navy,  we  readily  compre- 
hend, that  authority  is  given  to  construct,  prepare,  or  in  any  other 
manner  to  obt^  a  navy.  But  when  congress  is  further  authorized  to 
provide  for  calling  forth  the  militia,  we  perceive  at  once,  that  the  word 
"  provide  "  is  used  in  a  somewhat  different  sense. 

§  454,  XVIII.  And  this  leads  ua  to  remark,  in  the  next  place,  that 
it  is  by  no  means  a  correct  rule  of  interpretation  to  construe  the  same 
word  in  the  same  sense,  wherever  it  occurs  in  the  same  instrument. 
It  does  not  follow,  either  lo^cally  or  grammatically,  that  because  a 
word  is  found  in  one  connection  in  the  constitution,  with  a  definite 
sense,  therefore  the  same  sense  ia  to  be  adopted  in  every  other  con- 
nection, in  which  it  occurs.^  This  would  be  to  suppose,  that  the  fram- 
ers  weighed  only  the  force  of  single  words,  as  philolo^ts  or  critics, 
and  not  whole  clauses  and  objects,  as  statesmen,  and  practical  reaa- 
oners.  And  yet  nothing  has  been  more  common,  than  to  subject  the 
constitution  to  this  narrow  and  nuschievous  criticism.  Men  of  inge- 
nious and  subtle  minds,  who  seek  for  syfaimetry  and  harmony  in  Ian- 


'  See  Vattel,B. 2,  ch.  17,^  376,277. 

>  Es  pnrto  BoUman  ^-  SicnrtOMf,  4  Ctanch,  75 ;  S-  C.  2  Petets'B  Cond.  E.  3 

"  Valtol,  B.2,  ch.  17  9  281. 
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guage,  haTiBg  found  in  the  consUtution  a  word  used  in  wiae  b 
vliicti  folta  in  vrith  their  fuvonte  theory  of  iatdi-pretiog  it,  bare  t 
thai  the  atandard,  by  which  to  measure  its  use  in  every  other  } 
the  in^truiuont.  They  Lave  thus  stretched  it,  as  it  were,  on  the  ■ 
of  Procruates,  lopping  off  its  meaning,  vhen  it  seemed  too  large  I 
their  purposes,  aud  extending  it,  when  it  seemed  too  short.  TIkj 
have  thua  distorted  it  to  the  most  unnaturul  shapes,  nad  crippled, 
where  they  have  sought  only  to  adjust  ita  proporUona  according  to  tb«i 
own  oitiniona.  It  was  very  juatly  observed  by  Mr,  Chief  Justice  Mar 
shali,  in  Th  Chtrokee  A'ation  v.  The  i^ate  of  Oeorgia,^  that  •'  it 
beg  been  said,  that  the  same  irords  have  not  neceasanly  the  same 
meaning  attached  to  them,  when  found  in  different  parts  of  the  same 
instrument.  Their  meaning  is  controlled  by  the  context.  This  is 
undouhtedty  true.  In  common  language,  tlie  same  word  has  various 
meanings ;  and  the  peculiar  sense,  in  which  it  is  used  in  any  scntenod, 
is  to  lie  determined  by  the  context."  A  very  easy  example  of  Uub 
sort  will  be  found  in  the  use  of  the  word  "establish,"  which  is  foond 
in  various  places  in  the  constitution.  Thua,  in  tbo  preamble,  one 
object  <if  t!ie  cr>nstiiutiou  is  avowed  to  he  "  tu  catahlish  justice,"  which 
aeems  here  to  mean  to  settle  firmly,  to  fix  unalterably,  or  rather,  per- 
haps, as  justice,  abstractedly  con^dered,  mnat  be  considered  as  forever 
fixed  and  unalterable,  to  dispense  or  administer  justice.  Ag^,  the 
constitution  declares,  that  congress  shall  hare  power  "  to  establish  an 
uniform  rule  of  naturalization,  and  uniform  laws  on  the  subject  of 
bankruptcies,"  where  it  is  manifestly  used  as  equivalent  to  mate,  or 
form,  and  not  to  fix  or  settle  unalterably  and  forever.  Agun,  "  ooo- 
gresB  shall  have  power  to  establish  poat-offices  and  post-roada,"  where 
^e  appropriate  senae  would  seem  to  be  to  create,  to  found,  and  to 
regulate,  not  so  much  with  a  view  to  permanence  of  form,  as  to  vat 
venience  of  action.  Agfun,  it  is  declared,  that  "  congress  shall  make 
no  law  respecting  an  establishment  of  reh^on,"  which  seems  to  pro- 
hibit any  laws,  which  shall  recognize,  found,  confirm,  or  patronize  any 
particular  religion,  or  form  of  reli^oa,  whether  permanent  or  tempo- 
rary, whether  already  existing,  or  to  arise  in  future,  to.  this  clause, 
establishment  seema  equivalent  in  meaning  to  settlement,  recognition, 
or  support.     And  agiun,  in  the  preamble,  it  is  said,  "  We,  the  people. 
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&c.  do  orcUdn  and  establish  this  constitation,"  &o.  where  the  most 
appropriate  sense  seems  to  be  to  create,  to  ratify,  and  to  confirm.  So, 
the  word  ^^  state  "  will  be  found  used  in  the  constitution  in  all  the 
various  senses,  to  which  we  have  before  alluded.  It  sometimes  means, 
the  separate  sections  of  territory  occupied  by  the  political  societies 
within  each ;  sometimes  the  particular  governments  established  by 
these  societies  ;  sometimes  these  societies  as  orgamzed  into  these  par- 
ticular governments  ;  and  lastly,  sometimes  the  people  composing  these 
political  societies  in  their  highest  sovereign  capacniy.^ 

§  455.  XIX.  But  the  most  important  rule,  in  cases  of  this  nature, 
is,  that  a  constitution  of  government  does  not,  and  cannot,  from  its 
nature,  depend  m  any  great  degree  upon  mere  verbal  criticism,  or 
upon  the  import  of  single  words.  Such  criticism  may  not  be  wholly 
without  use ;  it  may  sometimes  illustrate,  or  unfold  tiie  appropriate 
sense ;  but  unless  it  stands  well  with  the  context  and  subject-matter,  it 
must  yield  to  the  latter.  While,  then,  we  may  well  resort  to  the 
meaning  of  single  words  to  assist  our  inquiries,  we  should  never  forget, 
that  it  is  an  instrument  of  government  we  are  to  construe ;  and,  as  has 
been  already  stated,  that  must  be  the  truest  exposition,  which  best 
harmonizes  with  its  design,  its  objects,  and  its  general  stmcture.^ 

§  456.  The  remark  of  Mr.  Burke  may,  with  a  very  slight  change 
of  phrase  be  addressed  as  an  admonition  to  all  those,  who  are  called 
upon  to  frame,  or  to  interpret  a  constitution.  Government  is  a  prac- 
tical thing  made  for  the  happiness  of  mankind,  and  not  to  furnish  out 
a  spectacle  of  uniformity  to  gratify  the  schemes  of  visionary  politi- 
cians. The  business  of  those,  who  are  called  to  administer  it,  is  to 
rule,  and  not  to  wrangle.  It  would  be  a  poor  compensation,  that  one 
had  triumphed  in  a  dispute,  whilst  we  had  lost  an  empire  ;  ^  that  we 
had  frittered  down  a  power,  and  at  the  same  time  had  destroyed  the 
republic. 


*  Mr.  Madison's  Virginia  Report,  7  Jannaiy,  1800,  p.  5j  ante,  §  208.  p.  193. 

«  Sec  Vattel,  B.  2,  eh.  17,  §  285,  286. 

3  Burke's  Letter  to  the  Sheriffs  of  Bristol  in  1777. 
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§  457.  Ha\ino  dispoaed  of  theso  preSininar;  inquiriea,  we  are  no* 
arrived  at  that  part  of  our  labors,  wluch  involves  a  coramentaiy  ujXMi 
the  actual  provisiona  of  the  constitution  of  the  Unitod  States.  It  b 
pro[io8cd  to  take  up  the  successive  clauses  in  the  order  in  which  they 
stand  in  the  matmment  itself,  so  that  the  exposition  may  naturally  flon 
from  the  terma  of  the  text. 

§  4.51:*.  We  begin  then  with  the  preamble  of  the  constitution.  It  is 
in  the  following  words  : 

"  We,  the  people  of  the  United  States,  in  order  to  form  a  iqotv  pe^ 
"  feet  union,  establish  justice,  insure  domestic  tranquillitj,  provide  for 
"  the  commoii  defence,  promote  the  general  welfare,  and  secure  the 
"  btcssiiiga  of  liberty  to  oureelves  and  our  posterity,  do  ordain  and 
"  eatatilish  this  constitution  for  the  United  States  of  America." 

§  459.  The  importance  of  examining  the  preamble,  for  the  porpofle 
of  expounding  the  language  of  a  statute,  has  been  long  felt,  and  nm- 
versally  conceded  in  all  juridical  discussions.  It  is  an  admitted  maxim 
in  the  ordinary  course  of  the  administration  rf  justice,  that  the  pre- 
Msble  of  a  statute  is  a  key  to  open  the  mind  of  the  malcers,  as  to  tlie 
mischiefs,  which  are  to  be  remedied,  and  the  objects,  which  are  to  be 
accomplished  by  the  provisions  of  the  statute.  We  find  it  laid  down 
in  some  of  our  earliest  authorities  in  the  common  law ;  and  dviliaiiB 
are  accustomed  to  a  ^milar  expression,  cettante  legit  prcemio,  eettat  tt 
ipsa  lex.^  Probably  it  has  a  foundation  in  the  expreasion  of  every 
code  of  written  law,  from  the  universal  principle  of  interpretation,  tfa&t 
the  will  and  intention  of  the  le^slature  is  to  be  regarded  and  followed. 
It  is  properly  resorted  to,  where  doubts  or  ambiguities  arise  aprai  the 
words  of  die  enacting  part ;  for  if  they  are  clear  and  unambignooa, 
there  seems  little  room  for  interpretation,  except  in  cases  leading  to  an 


'  Bac.Abiidg- Statute  I.;  SPlowdenS.  369;  I  InaC.  79. 
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obvious  abBordit^,  or  to  a  direct  overtiaow  of  tbe  intention  expressed 
in  the  preamble. 

§  460.  There  does  not  seem  any  reason  why,  in  a  iimdamental  !ctw 
or  constitutaoD  of  government,  an  equal  attention  shonld  not  be  given 
to  the  intention  of  the  framers,  as  stated  in  the  preamble.  And 
accordingly  we  find,  that  it  has  been  constantly  referred  to  by  states- 
men  and  jurists  to  aid  them  in  tiie  exposition  of  its  prdHaons.^ 

^  461.  The  language  of  the  preamble  of  the  constitution  was  probar 
bly  in  a  good  measure  drawn  &om  tbat  of  tfie  third  article  of  the  con- 
federation, vhich  declared,  that  "The  siud  states  hereby  severally 
enter  into  a  firm  league  of  friendship  with  each  other,  for  th^  com- 
mon defence,  tbe  security  of  their  liberties,  and  their  mutual  and 
general  welfare.  And  we  accordingly  find,  that  the  first  resolution 
proposed,  in  the  convention  which  framed  the  constitntion,  was,  that 
the  articles  of  the  confederation  ought  to  be  so  corrected  mi  enlarged, 
as  to  accomplisb  tbe  objects  proposed  by  their  institation,  namely, — 
common  defence,  security  of  liberty,  and  general  wel&re.' 

§  462.  And,  here,  we  must  guard  ourselves  agunst  an  error,  which 
ia  too  often  allowed  to  creep  into  the  discussions  upon  this  subject. 
The  preamble  never  can  be  resorted  to,  to  enlarge  the  powers  confided 
to  the  general  government,  or  any  of  tto  departments.  It  cannot  con- 
fer any  power  per  »e;  it  can  never  amount,  by  implication,  to  an 
enlargement  of  any  power  expressly  ^ven.  It  can  never  be  the  le^t- 
imate  source  of  any  implied  power,  when  otherwise  withdrawn  from  the 
constitution.  Its  true  o£Gce  is  to  expound  the  nature,  and  extent,  and 
application  of  the  powers  actually  conferred  by  the  constitution,  and 
not  substantively  to  create  them.  For  example,  the  preamble  declares 
one  object  to  be,  "  to  provide  for  the  conunon  defence."  No  one  caa 
doubt,  that  this  does  not  enlarge  the  powers  of  congress  to  pass  any 
measures,  which  they  may  deem  useful  for  the  common  defence.^ 
Bat  suppose  the  terms  of  a  ^ven  power  admit  of  two  constructions, 
tbe  one  more  restrictive,  the  other  more  liberal,  and  each  of  them  is 
consistent  with  the  words,  but  is,  and  ought  to  be,  governed  by  tbe 


'  See  Chiiholm  v.  Georgia,  Chief  Jtulke  Ja;'*  opioion,  a  QbU.419;  S  Cond.  Rep. 
635,671. 

'  Joomal  of  Convention,  67  ;  Id.  88. 

'  Yet,  Btrangcly  enough,  thii  obj«cticin  wm  urged  very  tnbHqaeatly  againit  the  sd^ 
tion  of  the  coiutitatian ;  I  Elliof  ■  Dabatei,  393, 300. 
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intent  of  die  poorer ;  if  one  would  promote,  tmil  the  othor  defeat  Ibe 
common  defence,  ought  not  the  former,  upon  the  soundest  principles  of 
intorpretntioQ  to  ho  adopted  'i  Aro  wo  at  liberty,  upon  any  princifJea 
of  reason,  or  common  aense,  to  adopt  a  restrictive  meaning,  which  will 
defeat  an  avowed  object  of  the  constitution,  when  another  equally 
natural  and  more  appropriate  to  the  object  is  before  us  ?  Would  not 
this  be  to  deHroj  an  instrument  by  a  measure  of  its  words,  wlucii 
that  instrument  itself  repudiates  i 

§  4C$.  We  have  already  had  occasion,  iu  conndering  th«  nature  of 
tlie  constitution,  to  dwell  upon  the  terms,  in  which  the  preamble  is 
conceived,  and  the  proper  conclusion  deducible  from  it.  It  ia  an  set 
of  the  people,  and  not  of  the  states  in  their  political  capacities.'  Il  is 
an  ordinance  or  establishment  of  government  and  not  a  compact, 
though  ori^nattng  in  consent ;  and  it  binds  as  a  fundamental  law  pro- 
mulgated by  the  sovereign  authority,  and  not  aa  a  compact  or  irealy 
entered  into  and  in  fieri,  between  ea<!h  and  all  the  citizens  of  the 
United  States,  as  distinct  parties.  The  language  is,  "  We,  the  people 
of  the  United  States,"  not,  Wc,  the  states,  "  do  ordain  and  esial- 
lisk ;  "  not,  do  contract  and  enter  into  a  treafy  with  each  other  ;  "  tfiis 
comtkation  for  the  United  States  of  America,"  not  this  treati/  t>etneeD 
the  several  states.  And  it  is,  therefore,  an  unwarrantable  assnmplioD, 
not  to  call  it  a  most  extravagant  stretch  of  interpretation,  vrholly  at 
Taiiance  with  the  language,  to  substitute  other  words  and  other  senaea 
for  the  words  and  senses  incorporated,  in  this  solemn  manner,  into  tte 
substance  of  the  instrument  itself.  We  have  the  strongest  asenraoow, 
that  this  preamble  was  not  adopted  aa  a  mere  formulaij ;  bat  as  a 
solemn  promulgation  of  a  fimdamental  fa«t,  vittd  to  the  character  and 
operations  of  the  government.  The  obvious  object  was  to  sobstitatei 
government  of  the  people,  for  a  confederacy  of  states ;  a  c<»iBtitatioa 
for  a  compact.^    The  difficulties  arising  &om  this  sooroe  were  not  sli^t ; 


■  See  2  Lloyd's  Debates,  ITfiS,  p.  17S,  ISO,  181. 

'  Bj-  a  couBtitation,  is  to  be  nodemtood  (saja  Mr.  Justice  Wiiwm)  a  nqtmiia  law, 
made  and  ratified  by  tliQse,  in  whom  the  sovereigo  power  of  tbe  itate  raidw,  wMdi 
prescribes  the  manner,  in  which  that  sovereign  power  wills  tbU  the  gOTttnment  ihooU 
be  iostitnted  and Bdmixuslere^* 

It  coDtributed  not  a  liKle  to  the  infirmitieB  of  the  articlM  of  tbe  conftdention,  diat  it 
never  had  a  ratification  b;  the  pe<^le.    The  Federalist,  S3. 

•  1  WUmo'j  LMlua*,  41T. 


CH.  VI.]  THE  PRBABfBLE.  329 

for  a  notion  commonly  enough,  however  incorrectly,  prevailed,  that,  as 
it  was  ratified  by  the  states  only,  the  states  respectively,  at  their  plea- 
sure, might  repeal  it ;  and  this,  of  itself,  proved  the  necessity  of  lay- 
ing the  foundations  of  a  national  government  deeper  than  in  the  mere 
sanction  of  delegated  power.  The  convention  determined,  that  the 
fabric  of  American  empire  ought  to  rest  and  should  rest  on  the  solid 
basis  of  the  consent  oif  the  people.  The  streams  of  national  power 
ought  to  flow  and  should  flow  immediately  from  the  highest  original 
fountain  of  all  legitimate  authority.^  And,  accordingly,  the  advocates 
of  the  constitution  so  treated  it  in  their  reasoning  in  favor  of  its 
adoption.  "  The  constitution,"  said  the  Federalist, "  is  to  be  founded  Qn 
the  assent  and  ratification  of  the  people  of  Ameffca,  given  by  deputie'S 
elected  for  that  purpose ;  but  this  assent  and  ratification  is  to  be  given 
by  the  people,  not  as  individuals  composing  a  whole  nation,  but  as  com- 
posing the  distinct  and  independent  states,  to  which  they  belong."  ^ 
And  the  uniform  doctrine  of  the  lughest  judicial  authority  has  accord- 
ingly been,  that  it  was  the  act  of  the  people,  and  not  of  the  states ; 
and  that  it  bound  the  latter,  as  subor^ate  to  the  people.  "  Let  us 
turn,"  said  Mr.  Chief  Justice  Jay,  "  to  the  constitution.  The  people 
therein  declare,  that  their  design  in  establishing  it  comprehended  six 
objects  :  (1.)  To  form  a  more  perfect  union ;  (2.)  to  establish  justice ; 
(3.)  to  insure  domestic  tranquillity  ;  (4.)  to  provide  for  the  common 
defence;  (5.)  to  promote  the  general  welfare;  (6.)  to  secure  the 
blessings  of  liberty  to  themselves  and  their  posterity.  It  would,"  he 
added,  ^^  be  pleasing  and  useful  to  consider  and  trace  the  relations, 
which  each  of  these  objects  bears  to  the  others ;  and  to  show,  that, 
collectively,  they  comprise  every  thing  requisite,  with  the  blessing  of 
Divine  Providence,  to  render  a  people  prosperous  and  happy."  ^  In 
Hunter  v.  Martin^  (1  Wheat.  R.  305,  324,)  the  supreme  court  say, 
(as  we  have  seen,)  "  the  constitution  of  the  United  States  was  ordmned 
and  established,  not  by  the  states  in  their  sovereign  capacities,  but 
emphatically,  as  the  preamble  of  the  constitution  declares,  by  the  peo- 
ple of  the  United  States  ;  "  and  language  still  more  expressive  will  be 
found  used  on  other  solemn  occasions.* 


•  The  Federalist,  No.  22  ;  see  also  No.  43 ;  4  Elliot's  Debates,  75 ;  ante,  p.  248. 
2  The  Federalist,  No.  39 ;  Id.  No.  84. 

^  Ckisholm  V.  Georgia,  2  Dall.  419 ;  2  Cond.  R.  p.  635,  671. 

*  See  McCuUoch  y.  Maryland,  4  Wheat.  R.  316, 404,  405 ;  Cohens  v.  Vtrginia,  6  Wheat. 
R.  264,  413,  414;  see  also  1  Kent's  Comm  Lect.  10,  p.  189. 
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§  414.  Sat  tlus  point  has  been  so  much  dwelt  upon  m  the  disoB- 
sioQ  of  other  topics,'  that  it  is  wholly  unneceasary  to  pursao  it  further. 
It  duCB,  however,  ileaerve  notice,  that  this  phr^cology  was  a  matter 
of  much  critical  debate  in  some  of  the  conventions  ciJIed  to  ratify  dte 
constitution.  On  the  ono  hand,  it  was  pressed,  as  a  subject  of  joH 
alann  to  the  states,  that  the  people  were  substituted  for  the  stattf ; 
that  this  would  involve  a  dcstructson  of  the  states  in  one  consolidated 
national  govermuont ;  and  would  terminate  in  the  subveiskiQ  of  the 
public  liberties.  On  the  other  hand,  it  wju  lu-ged,  as  the  only  safe 
course  for  the  prescn-ation  of  the  union  and  tlio  libertiee  of  tJ*  peo- 
ple, that  the  gtivemment  should  emanate  from  the  peoplf,  and  not 
from  the  states  ;  that  it  should  not  bo,  Uke  the  confederation,  a  mm 
treaty,  operating  by  rot^uisitions  on  the  states ;  and  that  the  people, 
for  whose  benefit  it  was  framed,  ought  to  ha«  the  sole  and  excluaiTB 
rij^ht  to  ratify,  amend,  and  control  its  provisions.* 

fj  i<i5.  At  this  distance  of  timo,  after  all  the  passions  and  interests 
which  then  agitated  the  country  have  passed  away,  it  cannot  but  be 
matter  of  surprise,  tliat  it  should  have  been  urged,  as  a  solid  objcctjon 
to  a  government  intended  for  the  benefit  of  the  people,  and  to  operate 
directly  on  them,  that  it  was  rcfjuired  to  be  ratified  by  them,  and  nrt 
by  bodies  politic  created  by  them  for  other  purposes,  and  hanng  no 
implied  authority  to  act  on  the  subject, 

5  466.  The  constitution  having  been  in  operation  more  tihBD  for^ 
years,  and  being  generally  approved,  it  may,  at  first  aght,  seem  ua- 
necessary  to  enter  upon  any  examination  of  the  manner  and  extent, 
to  which  it  Is  calculated  to  accomplish  the  objects  proposed  in  the  pie- 
amble,  or  the  importance  of  those  objects,  not  merely  to  the  whcde,  m 
a  national  view,  but  also  to  the  individual  states.  Attempts  have, 
however,  been  ma^io  at  different  times,  in  diSbrent  parts  of  tixe  Uiuob, 
to  stir  up  a  disaffectjon  to  the  theory,  as  well  as  the  actual  exennse  of 
the  powers  of  the  general  government ;  to  doubt  its  advantages ;  to 


'  Ante,  p.  318  to  322. 

*  Tho  debates  in  Ihc  Tirginia  Convention  arc  very  pointed  on  Hum  ntject.  Mr. 
E«m7  urged  these  objections  ogninst  it  in  a  very  forcible  manner;  (a  Elliot's  Tbxillii 
Debates,  47,  61,  131 ;)  and  he  was  replied  to,  und  the  jirearablo  vindicated  with  gical 
abilitjby  Mr,  Randolph,  Mr.  Pendleton,  Mr.  Lee,  Mr.  Nicholas,  and  Mr.  CairfaiD.  SB- 
liot's  Virginia  Debates,  51,  5T,  97,  96.  The  subject  is  also  discnaied  in  As  Noctli 
Carolina  Debates,  (3  Elliot's  Del).  134,  US,)  and  in  the  Maaaachnsetts  Debatts.  I XI- 
liot'a  D«b.  73, 110.    See  also  2  Pick.  Hist.  370 ;  a  Amer.  Mosetmi,  536,  M6. 


CH.   VI.]  THE  PBBAHBLB.  881 

exaggerate  the  unavoidable  kiequalities  of  its  operations ;  to  aocusiom 
the  minds  of  the  people  to  contemplate  the  consequences  of  a  division, 
as  fraught  with  no  dangerous  evils  ;  and  thus  to  lead  the  way,  if  not 
designedly,  at  least  insensibly,  to  a  separation,  as  involving  no  neces- 
sary sacrifice  of  important  blessings,  or  principles,  and,  on  the  whole, 
under  some  circumstances,  as  not  imdesirable  or  improbable. 

§  467.  It  is  easy  to  see,  how  many  different,  and  even  opposite  mo- 
idves  may,  in  different  parts  of  the  Union,  at  different  times,  give  rise 
to,  and  encourage  such  speculations.  Political  passions  and*preju- 
dices,  the  disappointments  of  personal  ambition,  the  excitements  and 
mortifications  of  party  strife,  the  struggles  for  particular  systems  and 
measures,  the  interests,  jealousies,  and  rivahies  of  particular  states, 
the  unequal  local  pressure  of  a  particular  system  of  policy,  either  tem- 
porary or  permanent,  the  honest  zeal  of  mere  theorists  and  enthu- 
siasts in  relation  to  government,  the  real  or  imaginary  dread  of  a 
national  consolidation,  the  debasive  and  corrupt  projects  of  mere  demr 
agogues  ;  these,  and  many  other  influences  of  more  or  less  purity  and 
extent,  may,  and  we  almost  fear,  must,  among  a  free  people,  open  to 
argument,  and  eager  for  discussion,  and  anxious  for  a  more  perfect 
organization  of  society,  forever  preserve  the  elements  of  doubt  and 
discord,  and  bring  into  inquiry  among  many  minds,  the  question  of  the 
value  of  the  Union. 

§  468.  Under  these  circumstances  it  may  not  be  without  some  use 
to  condense,  in  an  abridged  form,  some  of  those  reasons,  which  become, 
with  reflecting  minds,  the  solid  foundation,  on  which  the  adoption  of 
the  constitution  was  originally  rested,  and  winch,  beiag  permanent  in 
their  nature,  ought  to  secure  its  perpetuity,  as  the  sheet  anchor  of  our 
political  hopes.  Let  us  follow  out,  then,  the  suggestion  of  Mr.  Chief 
Justice  Jay,  in  the  passage  already  cited.^ 

§  469.  The  constitution,  then,  was  adopted  first  "  to  form  a  more 
perfect  union."  Why  this  was  desirable  has  been  in  some  measure 
anticipated  in  considering  the  defects  of  the  confederation.  When  the 
constitution,  however,  was  before  the  people  for  ratification,  suggestions 
were  frequently  made  by  those,  who  were  opposed   to  it,  that  the 


»  Chishdm  v.  Georgia,  2  Dall.R.  419.  We  shall  freely  use  the  admirable  reafloning 
of  the  Federalist  on  the  subject  of  the  nnion,  without  in  ©very  instance  quoting  the  par- 
ticular citations,  as  tliey  would  incumber  the  text. 
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eonntrj  was  too  fixtensive  for  a  siiigk-  natiooal  gOTemnent,  i 
to  be  broken  up  into  aevonj  distinct  confedentcies,  or  eovoreigitties; 
Snd  some  even  went  so  £ar,  aa  to  iloubt,  nliethcr  it  vere  not,  ou  ibc 
irtiolo,  best,  that  each  state  should  rctaio  a  separate,  indopcndcRt,  and 
sovereign  political  existenco.'  Those,  who  contemplated  ecvcral  ota- 
federaciea,  speculated  upon  a  dismemberment  into  throe  great  confei- 
encies,  one  of  the  northern,  another  of  the  middle,  and  a  third  of  tl» 
soathem  states.  The  greater  p^3babLlity,  certainly,  then  was  of  I 
separ^ttion  into  two  confederacies  ;  the  one  composed  of  the  noq^en 
and  middle  states,  and  the  other  of  the  southern.  The  roasoning  of  tin 
Federalist  on  this  subject  seems  absolutely  irresistible,*  The  progreai 
of  the  population  in  the  western  territory,  ance  that  period,  has  mstfr 
rially  cboogcd  the  baaix  of  all  that  reasoning.  There  coold  icarcelj 
now,  exist  upon  any  dismembennent,  (with  a  view  to  local  interosb, 
politicnl  ttssooiations,  or  public  safety,}  lees  than  three  confederacies, 
and  most  probably  four.  And  it  is  more  than  probable,  that  the  line 
of  division  would  be  traced  out  by  geographical  boundatieB,  niiicfa 
would  Bcparate  the  alaveholding  froro  the  non-^tavcholding  states. 
Such  a  distinction  in  government  is  so  fraught  with  causes  of  irritati<»t 
and  alarm,  that  no  honest  patriot  could  contemplate  it  without  many 
punful  and  distressing  fears. 

§  470.  But  the  material  consideration,  which  should  be  kept  steadHy 
in  view,  is,  that  vmder  euch  circumstances  a  national  government, 
clotlicd  with  powers  at  least  equally  extensive  with  tlioso  given  bj  lie 
constitution,  would  be  indispensable  for  the  preservation  of  each  sepa- 
rate confederacy.  Nay,  it  caonot  be  doubted,  that  much  larger  pow- 
ers, and  much  heavier  e-ipenditures  would  be  necessary.  No  nation 
could  long  maintain  its  public  liberties,  surrounded  by  powerful  and 
vigilant  neii^iibors,  unless  it  possessed  a  government  clothed  with  pow- 
ers of  great  efficiency,  prompt  to  act,  and  able  to  repel  every  invsnoa 
of  its  rights.  Kor  would  it  afford  the  slightest  security,  that  all  Ha 
confederacies  were  composed  of  a  people  descended  &om  the  same 
ancestors,  speaking  the  same  language,  professing  the  same  reU^on, 
attached  to  the  same  principles  of  government,  and  possessing  mmilai 
manners,  habits,  and  customs.    If  it  be  true,  that  these  clrcumstancei 


>  The  Fcdentlist,  No.  1,  3,  9, 13,  14 ;  3  Wilion't  Woiki,  385,  386  -,  Ptky't  Honl  and 
Political  Philosophy,  B.  4,  ch.  B. 
■  The  Federalist,  No.  13, 14. 
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would  not  be  sufficient  to  hold  them  in  a  bond  of  peace  and  umon, 
wheB  forming  one  government,  acting  for  the  interests,  and  aa  the  rep- 
resentatives of  the  rights  of  the  whole ;  how  could  a  better  fate  be 
expected,  when  the  interests  and  the  representation  were  separate ; 
and  ambition,  and  local  interests,  and  feelings,  and  peculiarities  of  cli- 
mate, and  products,  and  institutions,  and  imaginary  or  real  aggressions 
and  grievances,  and  the  rivalries  of  commerce,  and  the  jealousies  of 
dominion,  should  spread  themselves  over  the  distinct  councils,  which 
would  regulate  their  concerns  by  independent  legislation  ?  ^  The  expe* 
rience  of  the  whole  world  is  against  any  reliance  for  security  and  peace 
between  neighboring  nations,  under  such  circumstances.  The  Abbe 
Mably  has  forcibly  stated  in  a  single  passage  the  whole  result  of  human 
experience  on  this  subject.  ^'  Neighboring  states,"  says  he,  ^^  are 
naturally  enemies  of  each  other,  unless  their  common  weakness  forces 
them  to  league  in  a  confederative  republic ;  and  their  constitution  pre- 
vents the  differences,  that  neighborhood  occasions,  extinguishing  that 
secret  jealousy,  which  disposes  all  states  to  aggrandize  themselves  at 
the  expense  of  their  neighbors."  This  passage,  as  has  been  truly 
observed,  at  the  same  time  points  out  the  evil,  and  suggests  the 
remedy.^ 

§  471.  The  same  reasoning  would  apply  with  augmented  force  to 
the  case  of  a  dismemberment,  when  each  state  should  by  itself  con- 
stitute a  nation.  The  very  inequalities  in  the  size,  the  revenues,  the 
population,  the  products,  the  interests,  and  even  in  the  institutions  and 
laws  of  each  would  occasion  a  perpetual  petty  warfare  of  legislation,  of 
border  aggressions  and  violations,  and  of  political  and  personal  ani- 
mosities, which,  first  or  last,  would  terminate  m  the  subjugation  of  the 
weaker  to  the  arms  of  the  stronger.^    In  our  further  observations  on  this 


1  The  Federalist,  No.  2,  5,  6,  7 ;  3  VTilson's  Works,  286 ;  Bdey's  Moral  and  Political 
Philosophy,  B.  4,  ch.  6. 

*  The  Federalist,  No.  6. 

The  remarks  which  Tacitas  puts  in  the  mouth  of  Calgacos,  in  his  Life  of  Agricala,  are 
here  applicable :  "  Nostris  illi  discessionibus  ac  discordiis  clari,  yitia  hostinm  in  gloriam 
exercitus  sui  rertunt  j  quern  contractum  ex  diversissimis  gentibn8,nt  secimdse  res  tenent, 
ita  adverse  dissolvent;  nisi  si  Gallos  et  Germanos  et  (pndet  dicta)  Britaanomm 
plcrosque,  licet  dominationi  aliense  sangoinem  conunodent,  diutiiis  tamen  hostes  qnam 
ser\'os,  fide  et  affectu  tcneri  putatis :  metus  et  terror  est,  infirma  yincnla  caritatis ;  ques  ubi 
removeris,  qui  timerc  desierint,  odisse  incipient."    Tacitus,  Vita  Agricolse,  cap.  xxxii. 

^  The  Federalist,  No  5, 6, 7.  It  was  so  in  oar  colonial  state.  See  2  Gnhame'i  Hist 
Appx.  p.  498,  499. 
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subject,  it  U  not  proposed  to  distinguish  tho  caw  of  Micra!  confede- 
raciea  from  tliat  of  a  compk'to  separation  of  aQ  the  states  ;  aviu  a 
general  sense  tlie  remarks  appl;  with  iri-eaistiblo,  if  not  vritli  uoifom, 
force  to  eacU. 

§  472.  Docs,  then,  the  extent  of  oar  territory  form  anr  solid  objec- 
tion agaJnst  forming  "  this  more  perfect  union  ? "  Thia  quostiotk,  so 
far  as  rcspeots  the  on^ual  territory  included  ^thin  the  boondaries  of 
the  United  States  by  treaty  of  peace  of  1733,  aeems  ahuost  settled 
by  the  experience  of  the  last  forty  years.  It  is  no  longer  a  matter  of 
conjecture,  how  far  the  govomment  is  capable  (all  other  things  being 
equal)  of  being  practJcally  applied  to  the  whole  of  that  territory.  The 
djatanco  between  the  utmost  limits  of  our  present  population,  and  the 
divoreity  of  interests  among  the  whole,  seem  to  have  presented  no 
obstacles  under  the  beneficent  administration  of  the  general  govern- 
ment, to  the  most  perfect  harmony  and  general  advancement  of  all. 
Perhaps  it  has  been  demonstrated,  (so  far  as  our  limited  experience 
goes,)  that  the  increaBcd  fecilities  of  intercourse,  the  unifomuty  of 
regulations  and  laws,  the  conimon  protection,  the  mutual  sacrifices  of 
local  interests,  when  incompatible  with  that  of  all,  and  the  pride  and 
confidence  in  a  govenunent,  in  which  all  are  represented,  and  all  at* 
equal  in  righta  and  privileges  ;  periiaps,  we  say,  it  has  been  demoo- 
strated,  that  these  efiects  of  the  Union  have  promoted,  in  a  lugher 
degree,  the  prosperity  of  every  state,  than  could  have  been  attained 
by  any  mngle  state,  standing  alone,  in  the  freest  exercise  of  all  its 
intelligence,  ita  resoorces,  and  ite  instdtutions,  without  any  check  or 
obstruction  during  the  same  period.  The  great  change,  wiuoh  has 
been  made  in  oar  internal  c(»iditioa,  as  well  as  in  our  territorial  power, 
by  the  acquimtion  of  Louisiana  and  Florida,  have,  indeed,  ^ven  rise 
to  maoy  serious  reflections,  whether  such  an  expansion  of  our  eni[nre 
may  not  hereafter  endanger  the  ori^nal  system.  But  time  alone  caa 
solve  this  question  ;  and  to  time  it  is  the  part  of  wisdom  and  patriot 
ism  to  leave  it. 

^  473.  When,  however,  the  constitation  was  before  the  people  for 
adoption,  objections,  as  has  been  aU^ady  suggested,  were  strenuooaly 
urged  a^nst  a  general  government,  founded  upon  the  Uien  extent  i^ 
our  territory.  And  the  authority  of  Montesqiuea  was  relied  on  ia 
support  cS  the  objections.^    It  is  not  a  httle  surprinng,  that  Monteo- 
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quieu  should  have  been  relied  <m  for  tibis  purpose.  He  obidously  had 
in  view,  when  he  recommends  a  moderate  extent  of  territory,  as  best 
suited  to  a  republic,  small  states,  whose  dimensions  were  far  less  than 
the  limits  of  one  half  of  those  in  the  union ;  so  that  upon  strictly 
following  out  his  suggestions,  the  latter  ought  to  haye  been  divided. 
But  he  suggests  the  appropriate  remedy  of  a  confederate  republic, 
(the  very  form  adopted  in  the  constitution,)  as  the  proper  means  of  at 
once  securing  safety  and  liberty  with  extenmve  territory.^  The  truth 
is,  that  what  size  is  safe  for  a  nation,  with  a  view  to. the  protection  of 
its  rights  and  liberties,  is  a  question,  which  admits  of  no  universal 
solution.  Much  depends  upon  its  local  position,  its  nei^bors,  its  re- 
sources, the  &cilities  of  invasion,  and  of  repelling  invasion,  the  general 
state  of  the  world,  the  means  and  weapons  of  warfare,  the  interests  of 
other  nations  in  preserving  or  destroying  it,  and  other  circumstances, 
which  scarcely  admit  of  enumeration.  How  far  a  republican  govern- 
ment can,  in  a  confederated  form,  be  extended,  and  be  at  once  efiS- 
cient  abroad  and  at  home,  can  ensure  general  happiness  to  its  own 
citizens,  and  perpetuate  the  principles  of  liberty,  and  preserve  the  sub- 
stance of  justice,  is  a  great  problem  in  the  theory  of  government, 
which  America  is  now  endeavoring  to  unfold,  and  which,  by  the  bless- 
ing of  God,  we  must  all  earnestly  hope,  that  she  may  successfully 
demonstrate. 

§  474.  In  the  mean  time,  the  following  considerations  may  serve  to 
cheer  our  hopes,  and  dispel  our  fears.  First,  (1.)  the  extent  of  terri- 
tory is  not  incompatible  with  a  just  spirit  of  patriotism  ;  (2.)  nor  with 
a  general  representation  of  all  the  interests  and  population  with  it ; 
(3.)  nor  with  a  due  regard  to  the  peculiar  local  advantages  or  disad- 
vantages of  any  part ;  (4.)  nor  with  a  rapid  and  convenient  circulation 
of  information  useful  to  all,  whether  they  are  rulers  or  people.  On 
the  other  hand,  it  has  some  advantages  of  a  very  important  nature. 
(1.)  It  can  afford  greater  protection  against  foreign  enemies.  (2.) 
It  can  give  a  wider  range  to  enterprise  and  commerce.  (3.)  It  can 
secure  more  thoroughly  national  independence  to  all  the  great  interests 
of  society,  agriculture,  commerce,  manufactures,  literature,  learning, 
religion.  (4.)  It  can  more  readily  disarm  and  tranquillize  domestic 
£a.ctions  in  a  single  state.     (5.)  It  can  administer  justice  more  com- 


»  The  Federalist,  No.  9 ;  1  Wilson^s  VTorks,  347  to  359 ;  3  Wilson's  Worits,  276  to 
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plotely  «od  perfectly.  (6.)  It  can  command  larger  revcimea  for  pub- 
lic objecte  without  oppression  or  heavy  taxation.  {".)  It  can  ccooo- 
mize  more  in  all  Its  internal  arrangements,  whenever  necessary.  la 
flhort,  as  has  been  said,  with  ef[uaJ  truth  and  force  :  "  One  govern- 
ment can  collect  and  avail  itself  of  the  talents  and  esperiencc  of  the 
ablest  men,  in  whatever  part  of  the  union  they  may  be  found.  It  can 
move  on  uniform  principles  of  policy.  It  can  harmonize,  assiuilate, 
and  protect  the  several  parts  and  members,  and  extend  the  benefit  of 
ita  forcHght  and  precautions  to  each.  In  the  formation  of  treaties,  it 
will  regard  the  intflresta  of  the  whole,  and  the  particular  interests  of 
the  parts,  as  connected  with  tiat  of  the  whole.  It  can  apply  the  rev- 
enues of  tho  whole  to  the  defence  of  any  particular  part,  and  that  more 
easily  and  expeditiously,  than  state  governments  or  separate  confede- 
racies can  possibly  do,  for  want  of  concert,  and  unity  of  system."  ' 
Upon  some  of  these  topics,  we  may  enlarge  hereafter. 


1  T'loFrfl.Toli^t,  No  4  Thp  fullomnc  passiicrs  fmm  ilip  Fcili^nili'l,  N'o.Sl,  prrawl 
Ihe  Buliject  of  the  advantages  of  the  nnion  in  a  striking  light i  "There  an  moreow, 
two  consideratioiu  particalBrly  applicable  to  the  fedcr&l  Bjslem  of  America,  which  piaca 
it  in  a  vary  inloresting  point  of  view. 

"FirsCi  In  a  single  republic,  all  the  power  .snrrendered  by  the  people  U  submitted  to 
the  administration  of  a  single  gOTemmeDt ;  and  the  nsorpatioiu  aie  gnarded  ■gahut  by 
a  divitioQ  of  the  goveniment  into  distinct  nnd  separate  d^raitmentB.  In  the  ccHnpooDd 
repnbltc  of  America,  the  power  surrendered  bj  the  people  is  fint  divided  between  two 
distinct  govenunenta,  and  then  (he  portion  allotted  to  each  subdivided  among  distinct 
and  separate  departments.  Hence  a  double  security  arises  to  tho  rights  of  the  peo^ 
The  difrerent  governments  will  control  each  other ;  at  the  same  time  ih&t  each  will  ba 
controlled  bj  itself. 

"  Secondly :  It  is  of  great  importance  in  a  republic,  not  only  to  gnatd  dw  aodetf 
against  the  oppressioD  of  its  rulers ;  but  to  goaxd  one  part  of  the  sode^  against  the 
injustice  of  the  other  part  Different  interests  necessarily  exist  in  diiferent  ctasK*  ef 
citizens.  If  a  n^orily  be  nailed  by  a  common  intet«st,  tiie  rights  of  the  minority  will 
be  iosecnre.  There  are  but  two  methods  of  providing  against  this  evil:  The  one  by 
creatiDg  a  will  in  the  community  independent  of  the  majori^,  that  is,  of  the  sodetf 
itself;  the  other,  by  comprehending  in  the  society  so  many  separate  descriptions  of  dti- 
■ent,  as  will  render  aa  unjust  combination  of  a  majority  of  the  whole  veij  improbaUe, 
if  not  impracticable.  The  first  method  prevails  in  all  governments  possessing  an  hen- 
ditaiy,  or  self-appointed  authority.  This,  at  best,  is  bat  a  precarious  secnri^-,  becaosa 
a  power,  independent  of  the  society,  may  as  well  espouse  the  unjust  views  of  tjie  major, 
as  the  rightAiL  interests  of  the  minor  party,  and  may  possibly  bo  tamed  against  both 
parties.  The  second  method  will  be  exempliGed  in  the  federal  republic  of  the  United 
States.  Whilst  all  authority  in  it  vrill  be  derived  from,  and  dependent  on  the  sodeiy, 
the  socieQr  itself  will  be  broken  into  so  many  parts,  interests,  and  classes  of  dtiiens,  that 
the  rights  of  individuals,  or  of  the  minority,  will  he  in  little  danger  fivm  interested  com- 
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§  475.  The  anion  of  these  states,  "  the  more  perfect  nnion  "  is, 
then,  and  mnst  forever  he  invaluable  to  &U,  in  respect  both  to  foreign 
and  domestic  concerns.  It  vill  prevent  some  of  the  causes  of  war, 
that  scourge  of  the  human  race,  by  enabling  the  general  government, 
not  only  to  negotiate  suitable  treaties  for  tlie  protection  of  the  rights 
and  interests  of  all,  but  by  compelling  a  general  obedience  to  them, 
and  a  general  respect  for  the  obligations  of  the  law  of  nations.     It  is 


InnatiaTU  of  the  msjorily.  In  a  fre«  gOTermneDt,  the  security  for  dvil  rights  mnst  be 
the  same,  at  that  for  religious  rights.  It  consists,  in  the  one  cose,  in  the  mnltiplidty  of 
interests,  and  in  the  other,  in  the  mnlciplici^  of  sects.  The  decree  of  ■ecnri^  in  both 
eases  will  depend  on  the  nnmber  of  interesti  and  sects ;  and  this  ma;  be  presumed  to 
depend  on  the  extent  of  counDy  and  nnmber  of  people  comprehended  under  the  same 
government.  This  rienr  of  the  subject  mnst  particnlarlj  recommend  a  proper  federal 
system  to  all  the  sincere  and  considerate  fiiendt  of  republican  goremment ;  since  it 
■bows,  that  in  exact  proportioQ,  as  the  territory  of  the  nnion  may  be  formed  into  more 
circnmscribed  confederacies,  or  states,  oppreasiTe  combinations  of  a  m^oritywill  be 
facilitated ;  the  best  security  under  the  republican  form,  for  the  rights  of  every  class  of 
citizens,  will  bo  diminished ;  and  consequently,  the  stability  and  independence  of  some 
member  of  the  government,  the  only  other  socuri^,  most  be  proportionably  increased. 
Justice  is  the  end  of  government.  It  is  the  end  of  civil  society.  It  ever  has  been,  and 
ever  will  be,  pursued  until  it  be  obtained,  or  until  liberty  be  lost  in  the  pursuit.  In  a 
socieQ',  under  the  forms  of  which  the  stronger  faction  can  readily  unite  aad  oppress  the 
weaker,  anarchy  may  as  truly  be  said  to  reign,  as  in  a  slate  of  nature,  where  the  weaker 
individual  is  not  secured  against  the  violence  of  the  stronger.  And,  as  in  the  latter 
stale,  even  the  stronger  individuals  are  prompted  by  the  uncertainty  of  their  condidon  to 
submit  to  a  government,  which  may  protect  the  weak,  as  well  as  themselves ;  so,  in  the 
fbrmer  state,  will  the  more  powerful  fliclious  be  gradually  induced,  by  a  like  motive,  to 
wish  for  a  government,  which  will  protect  all  parties,  the  weaker,  as  well  as  the  more 
powerfal.  It  can  be  little  doubted,  that  if  the  state  of  Rhode  Island  was  separated  from 
the  confederacy,  and  left  to  itself,  the  insecurity  of  rights,  under  the  popular  form  of 
government  within  each  narrow  limits,  would  be  disphiyed  by  such  reiterated  opptes- 
■ious  of  the  ^tious  majorities,  that  some  power,  altogether  independent  of  the  people, 
woold  soon  be  called  for  by  the  voice  of  the  very  facliona,  whose  misrule  had  proved 
the  necessity  of  it.  In  the  extended  republic  of  the  ITnited  States,  and  among  the 
great  variety  of  interests,  parties,  and  sects,  which  it  zmbraces,  a  coalition  of  a  ma- 
jority of  the  whole  society  could  seldom  take  place  upon  any  other  prindples,  than  those 
of  justice,  and  the  general  good;  whilst  thu«  being  thus  lew  danger  to  a  minor,  from 
the  will  of  the  major  party,  there  mast  be  less  pretext  also  to  provide  for  the  aecority  of 
the  former,  by  introducing  into  the  govenunent  a  will  not  dependent  on  tbe  latter ;  or, 
in  other  words,  a  will  independent  of  tbe  society  itself.  It  is  no  less  certain,  that  it  is 
important,  notwithstanding  the  contrary  opinions,  which  have  been  entertained,  that  the 
Inrger  the  society,  provided  it  lie  within  a  practicable  sphere,  the  more  duty  c^wble  it 
will  be  of  self-government.  And  happily  for  the  republican  cause,  the  practicable 
sphere  may  be  carried  to  a  Tet7  great  extent,  hy  a  jndidons  modification  snd  mixture  of 
the  federal  principle." 
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notoriona,  tliU  even  nnder  the  coDfcdoration,  Ui«  obligatMKw  of  trvit; 
BtipulatiMW,  were  openly  violated,  or  silently  disregarded  ;  and  tbt 
peace  of  the  whole  confederacy  was  at  the  mercy  of  the  majont;^  rf 
any  single  state.  If  the  states  were  separated,  they  would,  or  nu^ 
form  separate  and  independent  treaties  with  different  nations,  accni 
ing  to  their  peculiar  interests.  These  treaties  would,  or  mi^t,  in- 
volve  Jealouraes  and  rivalries  at  home,  as  well  as  abroad,  and  introdoDe 
conflicts  between  nations  struggling  for  a  monopoly  of  the  trade  wi6 
each  state.  Retaliatory  or  evasive  stipulations  would  be  made,  w 
counteract  the  injurious  system  of  a  neighboring  or  distant  state,  anJ 
thus  the  sooDo  be  again  acted  over  with  renewed  violence,  which  sw- 
cecdod  the  peace  of  1783,  when  the  common  interests  were  forgotua 
in  the  general  struggle  for  superiority.  It  would  manifestly  be  the 
interest  of  foreign  nations  to  promote  these  aniiiiositics  and  jcalousiee, 
that,  in  the  general  weakness,  the  states  might  seek  their  protecticoi 
by  an  undue  sacrifice  of  their  interests,  or  fall  an  easy  prey  to  their 
arms.' 

§  47<j.  The  dangers,  too,  to  all  the  states,  in  case  of  division,  from 
foreign  wars  and  invasion,  must  be  imminent,  independent  of  those 
from  the  neighborhood  of  the  colonics  and  dependencies  of  other  gov- 
ernments on  this  continent.  Their  very  weakness  would  invite  ag- 
gression. The  ambition  of  the  European  governments,  to  obtain  a 
mastery  of  power  in  colonies  and  distant  possessions,  would  be  perpet- 
ually involving  them  in  embarrassing  negotiations  or  conflicts,  howertt 
peaceable  might  be  their  own  conduct,  and  however  inoffenuve  Uiur 
own  pursuits,  and  objects.  America,  as  of  old,  would  become  the 
theatre  of  warlike  operations,  in  which  she  bad  no  interests  ;  and  wiUi 
a  view  to  their  own  security,  the  states  would  be  compelled  to  &II 
hack  into  a  general  colonial  submission,  or  sink  into  dependen^ea  of 
such  of  the  great  European  powers,  as  might  be  most  favorable  to  their 
interests,  or  most  commanding  over  their  resources.^ 

§  477.  There  are  also  peculiar  interests  of  some  of  the  states,  which 
would,  upon  a  separation,  be  wholly  sacrificed,  or  become  the  eooroe  ot 
immeasurable  calamities.  The  New  England  States  hare  a  vital  in- 
terest in  the  fisheries  with  their  rivals,  England  and  France ;  and  how 
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could  New  England  resist  either  of  these  powers  in  a  straggle  for  the 
common  right,  if  attempted  to  be  restrained  or  abolished  ?  What  would 
become  of  Maryland  and  Virpnia,  if  the  Chesapeake  were  under  the 
dominion  of  different  foreign  powers  de  facto  though  not  in  form  ? 
The  free  navigation  of  the  Mississippi  and  the  lakes,  and  it  may 
be  added,  the  exclusive  navigation  of  them,  seems  indispensable  to 
the  security,  as  well  as  the  prosperity  of  the  western  states.  How 
otherwise,  than  by  a  general  imion,  could  this  be  maintained  or  guar- 
antied ?  1 

§  478.  And  again,  as  to  commerce,  so  important  to  the  navigating 
states,  and  so  productive  to  the  agricultural  states,  it  must  be  at  once 
perceived,  that  no  adequate  protection  could  be  given  to  either,  unless 
by  the  strong  and  uniform  operations  of  a  general  government.  Each 
state  by  its  own  regulations  would  seek  to  promote  its  own  interests, 
to  the  ruin  or  injury  of  those  of  others.  The  relative  situation  of  these 
states ;  the  number  of  rivers,  by  which  they  are  intersected,  and  of 
bays,  that  wash  their  shores  ;  the  facility  of  commumcation  in  every 
direction  ;  the  affinity  of  language  and  manners ;  the  familiar  habits 
of  intercourse ;  all  these  circumstances  would  conspire  to  render  an 
illicit  trade  between  them  matter  of  little  difficulty,  and  would  insure 
frequent  evasions  of  the  commercial  regulations  of  each  other .^  All 
foreign  nations  would  have  a  common  interest  in  crippling  us  ;  and  all 
the  evils  of  colonial  servitude,  and  commercial  monopoly  would  be  in- 
flicted upon  us,  by  the  hands  of  our  own  kindred  and  neighbors.^  But 
this  topic,  though  capable  of  being  presented  in  detail  from  our  past 
experience  in  such  glowing  colors,  as  to  startle  the  most  incredulous 
into  a  conviction  of  the  ultimate  poverty,  wretchedness,  and  distress, 
which  would  overwhelm  every  state,  does  not  require  to  be  more  than 
hinted  at.  We  have  already  seen  in  our  former  examination  of  the 
defects  of  the  confederation,  that  every  state  was  ruined  in  its  reve- 
nues, as  well  as  in  its  commerce,  by  the  want  of  a  more  efficient 
government.^ 

§  479.  Nor  should  it  be  imagined,  that  however  injurious  to  com- 


^  The  Federalist,  No.  15.  «  The  Federalist,  No.  12. 
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ncrce,  tb«  evib  would  be  less  in  rctjieet  to 
and  agricoltuw.  In  respect  to  mMufeetwroa,  tiie  tmth  ia  M  obrioo^ 
that  it  requires  no  argtuneat  to  illustrate  it.  Id  relation  to  the  i^ 
Cultural  states,  however,  an  opinion  lias,  at  some  times  and  io  Mat 
Sections  of  the  country,  been  prevalent,  that  the  ogrioultanU  int«tali 
would  be  equally  safe  without  any  general  government.  The  fulio*- 
iDg,  among  other  considcratione,  may  serve  to  show  tlie  GtUacj  of  ll 
Buch  suggestions.  A  large  and  uniform  market  at  home  for  natin 
productions  has  a  tendency  to  prevent  those  sudden  rises  and  falls  ii 
prices,  wtuch  are  so  deeply  injarioua  to  the  farmer  and  the  planter. 
The  exclusire  possession  of  the  home  miu-ket  against  all  foreign  com- 
petition gives  a  permanent  security  to  investments,  which  slowlv  yield 
their  returns,  and  onconrages  the  laying  out  of  capital  Jn  agricaltnrd 
improvements.  Sappose  cotton,  tobacco,  and  wheat  wor«  at  ail  timee 
admiflsible  from  foreign  states  without  duty,  would  not  the  effect  U 
permanently  to  check  any  cnltivation  beyond  what  at  the  momeni 
Beema  sure  of  a  safe  sale  ?  Would  not  foreign  nations  be  perpetually 
tempted  to  eend  their  surplus  here,  and  thus,  from  time  to  time,  de- 
press or  glut  the  home  market  ? 

§  4^0.  Ag:iin,  tlio  ii'"'ii:lihoring  states  wouM  nhen  engage  in  the 
same  species  of  cultivation ;  and  yet  with  very  different  natonl,  «r 
artificial  means  of  making  the  products  equally  cheap.  This  ii» 
quality  would  immediately  give  rise  to  legislative  measureB  to  comtt 
the  evil,  and  to  secure,  if  possible,  superior  advantages  over  Ihe  rifal 
state.  This  would  introduce  endless  crimination  and  retaliotioD,  kn 
for  defence,  and  laws  for  offence.  Smuggling  would  be  everywhera 
openly  encouraged,  or  secretly  connived  at.  The  vital  interests  trf"  a 
state  would  lie  in  many  instances  at  the  mercy  of  its  neighbors,  who 
nught,  at  the  same  time,  feel,  that  their  own  interests  were  promoted 
by  the  ruin  of  their  neighbors.  And  the  distant  st&tes,  knowing,  that 
their  own  wants  and  pursuits  were  wholly  disregarded,  would  become 
willing  auxiliaries  in  any  plans  to  encourage  cultivation  and  consump 
tion  elsewhere.  Such  is  human  nature!  Such  are  the  infirmitiea, 
which  history  severely  instructs  us  belong  to  neighbors  and  rivals ;  to 
those,  who  navigate,  and  those,  who  plant ;  to  those  who  de^re,  and 
those  who  repine  at  the  prosperity  of  surrounding  states.' 

'  The  FederftUst,  No.  7.    The  like  codtk  in  onr  cobnial  BtUt,  3  GtaliaiiM'*  WA 

Appx,  498,  499. 
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§  481.  Again ;  foreign  nations,  under  such  circumstances,  must 
Iiave  a  common  interest,  as  carriers,  to  bring  to  the  agricultural  states 
their  own  manufactures  at  as  dear  a  rate  as  possible,  and  to  depress 
the  market  of  the  domestic  products  to  the  minimum  price  of  compe- 
tition. They  must  have  a  common  interest  to  stimulate  the  neighbor- 
ing states  to  a  ruinous  jealousy  ;  or  by  fostering  the  interests  of  one, 
-with  whom  they  can  deal  upon  more  advantageous  terms,  or  over 
whom  they  have  acquired  a  decisive  influence,  to  subject  to  a  corres- 
ponding influence  others,  which  struggle  for  an  independent  existence."^ 
This  is  not  mere  theory.  Examples,  and  successful  examples  of  this 
policy,  may  be  traced  through  the  period  between  the  peace  of  1783 
and  the  adoption  of  the  constitution. 

§  482.  But  not  to  dwell  farther  on  these  important  inducements  "  to 
form  a  more  perfect  union,"  let  us  pass  to  the  next  object,  which  is  to 
"  establish  justice."  This  must  forever  be  one  of  the  great  ends  of 
every  wise  government ;  and  even  in  arbitrary  governments  it  must, 
to  a  great  extent,  be  practised,  at  least  in  respect  to  private  persons, 
as  the  only  security  against  rebellion,  private  vengeance,  and  popular 
cruelty.  But  in  a  free  government  it  lies  at  the  very  basis  of  all  its 
institutions.  Without  justice  being  freely,  fully,  and  impartially 
administered,  neither  our  persons,  nor  our  rights,  nor  our  property,  can 
be  protected.  And  if  these,  or  either  of  them,  are  regulated  by  no 
certain  laws,  and  are  subject  to  no  certain  principles,  and  are  held  by 
no  certain  tenure,  and  are  redressed,  when  violated,  by  no  certain 
remedies,  society  fails  of  all  its  value  ;  and  men  may  as  well  return 
to  a  state  of  savage  and  barbarous  independence.  No  one  can  doubt, 
therefore,  that  the  establishment  of  justice  must  be  one  main  object  of 
all  our  state  governments.  Why,  then,  may  it  be  asked,  should  it  form 
so  prominent  a  motive  in  the  establishment  of  the  national  government  ? 

§  483.  This  is  now  proposed  to  be  shown  in  a  concise  manner.  In 
the  administration  of  justice,  foreign  nations,  and  foreign  individuals, 
as  well  as  citizens,  have  a  deep  stake  ;  but  the  former  have  not  always 
as  complete  means  of  redress  as  the  latter  ;  for  it  may  be  presumed, 
that  the  state  laws  will  always  provide  adequate  tribunals  to  redress 
the  grievances  and  sustain  the  rights  of  their  own  citizens.  But  this 
would  be  a  very  imperfect  view  of  the  subject.  Citizens  of  contigu- 
ous states  have  a  very  deep  interest  in  the  administration  of  justice  in 


*  The  Federalist,  No.  4,  5, 11 
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each  stal« ;  snd  even  thooe,  which  arc  most  jBBtani,  bat  belonpag  H 
tb«  same  oonfeden^,  cumot  but  be  afiectml  hy  every  ine^fiuIitTa 
the  prt>vin(ai»,  or  the  «tuai  operations  of  the  laws  of  «adi  otiw. 
While  every  state  remains  at  fuU  liberty  to  Ipgialatp  upon  the  sobjea 
of  rights,  [Terences,  contracts,  ani  remedies,  u  it  may  please,  it  il 
scarcely  to  be  expected,  tJiat  they  will  al]  cooeur  in  the  same  ge&etll 
system  of  policy.  The  natarnl  tendency  of  every  govermnent  sM 
favor  its  own  citizens  ;  and  unjust  preferences,  not  on}y  in  the  adnifr 
iatration  of  jnaUco,  but  in  the  very  structure  of  the  laws,  tda^  naat^ 
ably  be  expected  to  arise.  Popular  prejudices,  or  passions,  snppoHd 
or  real  injuries,  the  predominance  of  home  pnrsmta  and  feelings  ow 
the  compreheosive  views  of  a  liberal  jurisprudence,  will  readily  KliieK 
the  most  nuschicvous  projects  for  this  purpose.  And  these,  *g)un,  if 
a  natural  reaction,  will  introduce  correspondeDt  regulations,  and  retri^ 
iatory  measures  in  other  states. 

§  484.  Kow,  exactly  what  this  course  of  reasoning  has  led  as  to 
presume  as  probable,  has  been  demoDstrated  by  experience  to  be  mc 
in  respect  to  our  own  confederacy  durins  tbo  short  pmod  of  its  enst- 
vuM,  and  uu<lvr  i^ici^musbiavnn  ndl  calculated  to  iuiJuce  eacii  stM«  U 
sacrifice  many  of  its  own  objects  for  the  general  good.  Nay,  ev*a 
when  we  were  colonies,  dependent  upon  the  authority  of  the  mother 
country,  these  inequalities  were  observable  in  the  local  Ic^slatioa  <( 
several  of  the  states,  and  produced  beart-bumings  and  discontents, 
which  were  not  easily  appeased, 

^  485.  Fir3t,  in  respect  to  foreign  nations.  After  the  coofederacj 
was  formed,  and  wc  bad  assumed  tbe  general  rights  of  war  as  a  Bove- 
reign  belligerent  nation,  authority  to  make  captures,  and  to  bring  in 
ships  and  cargoes  for  adjudication  naturally  flowed  fVom  the  proper 
exercise  of  these  rights  by  the  law  of  nations.  The  states  respectively 
retained  the  power  of  appointing  prize  tribunals,  to  talte  cognisance  of 
these  matters  in  the  first  instance ;  and  thus  thirteen  distinct  jurisdic- 
tions were  established,  which  acted  entirely  independent  of  each  other. 
It  is  true,  that  the  articles  of  confederation  had  delegated  to  the  gen- 
eral government  the  authority  of  establishing  courts  for  receiving  and 
determining,  finally,  appeals  in  all  cases  of  captures.  Congress  accord- 
ingly instituted  proper  appellate  tribunals,  to  which  the  state  courts 
were  subordinate,  and,  upon  constitutional  principles,  were  bound  to 
yield  obedience.  But  it  is  notorious,  that  the  decisions  of  the  appel- 
late tribunals  were  disregarded,  and  treated  as  mere  nullities,  for  no 
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power  to  enforfce  them  was  lodged  in  congress.  They  operated,  there- 
fore, merely  by  moral  influence  and  reqoisitioD,  and,  as  sach,  soon 
eunk  into  insignificance.  Neutral  individuals,  as  well  as  neutral  nationa, 
■were  left  wholly  without  any  adequate  redress  for  the  most  inexcusa- 
ble injustice,  and  the  confederacy  subjected  to  imminent  hazards.  And 
until  the  constifution  of  the  United  States  was  established,  no  remedy 
■was  ever  effectually  administered.^  Treaties,  too,  were  formed  by 
congress  with  various  nations  ;  and  above  all,  the  treaty  of  peace  of 
1783,  which  gave  complete  stability  to  our  independence  agwnst  Great 
Britain.  These  treaties  were,  by  the  theory  of  the  confederation, 
absolutely  obligatory  upon  all  the  states.  Yet  their  provisions  were 
notoriously  violated  both  by  state  legislation  and  state  judicial  tribu- 
nals. The  non-fulfilment  of  the  stipulations  of  fbe  British  treaty  on 
our  part  more  than  once  threatened  to  involve  the  whole  country  agMn 
in  war.  And  the  provision  in  that  treaty  for  the  payment  of  Btitiah 
debts  was  practically  disregarded  in  many,  if  not  in  all,  the  state 
courts.  These  debts  never  were  enforced,  until  the  constitution  gave 
them  a  direct  and  adequate  sanction,  independently  of  state  legislation 
and  state  courts.^ 

^  486.  Besides  tbe  debts  due  to  foreigners,  and  the  obligations  to 
pay  the  same,  tlic  public  debt  of  the  United  States  was  left  utterly 
unprovided  for ;  and  the  officers  and  soldiers  of  the  revolution,  who 
had  achieved  our  independence,  were,  as  wc  have  had  occasion  to 
notice,  suffered  to  languish  in  want,  and  their  just  demands  evaded,  or 
passed  by  with  indifference.^  No  efficient  system  to  pay  the  public 
creditors  was  ever  carried  into  operation,  until  the  constitution  was 
adopted  ;  and,  notwithstanding  the  increase  of  the  public  debt,  occa- 
Bioned  by  intermediate  wars,  it  is  now  on  the  very  evo  of  a  total  extin- 
guishment. 

§  487.  These  evils,  whatever  might  be  their  magnitude,  did  not 
create  so  universal  a  distress,  or  so  much  private  discontent,  as  others 
of  a  more  domestic  nature,  which  were  subversive  of  the  first  princi- 


'  Sec  I iic  resolves  ofcongrcss,  Journals  of  1779,  p.  86;  PeniaUotB  v.  Doane,3  Dull.  54; 
Jennings  V.  Carson,  4  Cmucli,  2  ;   Chisialm  v.  Georgia,  2  Dall.  419,  4"4. 

'  Sec  1  Wait's  State  papere,  226  to  388;  Ware  r.  fljfton,  3  DaU.  H.  199  j  Eepidni  v. 
Bdl,9  Cranch,  454;  .1  Wilson's  Works,  390;  Chiihalmy.  Geofyia,  2  Dall.  419,  474. 

'  SMacshall'sLifoofWaaMngtoD,  ch.  l,p.46to49;  2  Pi tk.  Hist.  180  to  183;  Jour- 
nal of  Congress,  1783,  p.  194  et  eeq. ;  3  Wilson's  Woiks,  290 ;  4  Elliot's  Debftles,  84. 
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pies  of  justJce.  Independent  of  the  nnjnatifiable  prefferences,  which 
were  fostered  in  favor  of  citizens  of  the  state  over  those  belonging  to 
other  states,  which  were  not  few  nor  slight,  thoro  were  certain  calami- 
ties inflicted  hj  the  common  course  of  legislation  in  most  of  the  stateF, 
which  went  to  the  prostration  of  all  pubiie  faith  and  all  private  credit. 
Laws  were  constantly  made  by  the  state  legislatures  yiolatiiig,  wiA 
moro  or  loss  doyocs  of  aggravation,  the  sacrcdnesa  of  private  con- 
tracts. Laws  compelling  the  receipt  of  a  depreciated  and  depre- 
ciating paper  currency  in  payment  of  debts  were  generally,  if  not 
universally,  prevalent.  Laws  authorising  tho  payment  of  debts  by 
instalments,  at  periods  differing  entirely  from  the  original  terms  of 
the  contract ;  laws  suspending,  for  a  limited  or  uncertain  period,  the 
remedies  to  recover  debts  in  tho  ordinary  course  of  legal  proceedings ; 
laws  authorizing  the  delivery  of  any  sort  of  property,  however  unpro- 
ductive or  undesirable,  in  payment  of  debts  upon  an  arbitrary  or 
friendly  appraisement ;  laws  shutting  up  the  courts  for  certain  periods 
and  under  certain  circumstances,  were  not  infrequent  upon  tho  statute 
books  of  many  of  the  states  now  composing  the  union.  In  the  rear  of 
all  these  came  tho  systems  of  genera!  insolvent  laws,  some  of  which 
were  of  a  permanent  nature,  and  others  again  were  adopted  upon  the 
spur  of  the  occasion,  like  a  sort  of  gaol  delivery  under  the  lorda'  acts  iB 
England,  which  had  so  few  guards  against  frauds  of  every  kind  by  the 
debtor,  that  in  practice  they  amounted  to  an  absolute  discharge  from 
any  debt,  without  any  thing  more  than  a  nominal  dividend ;  and 
sometimes  even  this  vain  mockery  was  dispensed  with.'  In  short,  by 
the  operations  of  paper  currency,  tender  laws,  instalment  laws,  sus- 
pension laws,  appraisement  laws,  and  insolvent  laws,  contrived  m& 
all  the  dexterous  ingenuity  of  men  oppressed  by  debt,  and  popular 
by  the  very  extent  of  private  embarrassments,  the  states  were  almost 
universally  plunged  into  a  ruinous  poverty,  distrust,  debility,  and 
indifference  to  justice.  The  local  tribunals  were  bound  to  obey  the 
legislative  will ;  and  in  tlic  few  instances,  in  which  it  was  resbted,  the 
independence  of  the  judges  was  sacrificed  to  the  temper  of  the  times,^ 


'  Sec  ClinsE,  J.  in  Ware  v.  JJy^fon,  3  Dall.  199;  1  Cond.  R.  99,  111. 

■  The  cueo  of  Trevett  v.  Welden,  in  1786,  in  Rhode  Island,  is  an  inelitnce  of  this  toit, 
which  is  in  point,  and  iltuaCrates  the  text,  though  il  would  not  be  diSicnlt  to  draw  otbers 
from  etates  of  larger  extent.  The  judges  in  that  case  decided,  that  a  law  making  paper 
money  a  tender  in  payment  of  debu  was  uncoDstilutiooql,  and  ogeiDBt  the  prindpiei  of 
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It  is  well  known,  that  Shay's  rebellion  in  Massachusetts  xtook  its  origin 
from  this  source.  The  object  was  to  prostrate  the  regular  adminis- 
tration of  justice  by  a  system  of  terror,  which  should  prevent  the 
recovery  of  debts  and  taxes.^ 

§  488.  The  Federalist  speaks  on  this  subject  with  unusual  emphasis. 
^^  The  loss,  which  America  has  sustained  &om  the  pestilent  effects  of 
paper  money  on  the  necessary  confidence  between  man  and  man,  on 
the  necessary  confidence  in  the  public  councils,  on  the  industry  and 
morals  of  the  people,  and  on  the  character  of  republican  government, 
constitutes  an  enormous  debt  against  the  states,  chargeable  with  this 
unadvised  measure,  which  must  long  remain  unsatisfied  ;  or  rather  an 
accumulation  of  guilt,  which  can  be  expiated  no  otherwise  than  by  a 
voluntary  sacrifice  on  the  altar  of  justice  of  the  power  which  has  been 
the  instrument  of  it."  ^  "  Laws  impairing  the  obligation  of  contracts 
are  contrary  to  the  first  principles  of  the  social  compact,  and  to  every 
principle  of  sound  legislation."  ^  And  the  Federalist  dwells  on  the 
suggestion,  that  as  such  laws  amount  to  an  aggression  on  the  rights  of 
the  citizens  of  those  states,  whose  citizens  are  injured  by  them,  they 
must  necessarily  form  a  probable  source  of  hostilities  among  the 
states.  Connecticut  retaliated  in  an  exemplary  manner  upon  enor- 
mities of  this  sort,  which  she  thought  had  been  perpetrated  by  a 
neighboring  state  upon  the  just  rights  of  her  citizens.  Indeed,  war 
constitutes  almost  the  only  remedy  to  chastise  atrocious  breaches  of 
moral  obligations,  and  social  justice  in  respect  to  debts  and  other  con- 
tracts." 4 

489.  So,  that  we  see  completely  demonstrated  by  our  own  history 
the  importance  of  a  more  effectual  establishment  of  justice  under  the 
auspices  of  a  national  government.^ 


magna  cliarta.  They  were  compelled  to  appear  before  the  legislatare  to  -vindicate  them- 
selves ;  and  the  next  year  (being  chosen  annually)  they  were  left  out  of  oflSce  for  ques- 
tioning the  legislative  power. 

»  5  Marshall's  Life  of  AVashington,  111,  112,  &c.;  2  Pitk.  Hist.  214;  Minot's  History 
of  the  Insurrection  in  Massachusetts. 

»  The  Federalist,  No.  44.  '  Id. 

*  The  FederaHst,  No.  7. 

*  The  remarks  of  Mr.  Chief  Justice  Jay  in  Chishdm  v.  Georgia,  (2  DalL  R.  419,  474; 
S.  C.  2  Peters's  Cond.  R.  635,  670,)  illustrate  the  truth  of  these  reasonings  in  an  inter- 
esting manner.  "  Prior  to  the  date,"  says  he,  "  of  the  constitution,  the  people  had  not 
any  national  tribunal,  to  which  they  could  resort  for  justice ;  the  distribution  of  justice 
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^  490.  The  next  clause  ia  Uie  preamble  is  "  to  ensore  domoaic 
trannuiJlity."  The  illnstratioDS  appropriate  to  this  heact  have  been  ini 
great  measure  anticipated  in  our  previous  observations.  The  securii/ 
of  the  states  against  foreign  Infiucnce,  domestic  diasonsions,  coouner 
ctal  rivalries,  legislative  retaliations,  ttiTritoriol  disputes,  and  the  petij 
irritations  of  a  border  warfare  for  privileges,  exemptious,  and  »ma§ 
gling,  have  been  already  noticed.'  The  very  habits  of  intercourse,  1b 
which  the  states  were  accustomed  with  each  other  during  their  coloual 
■tate,  would,  as  has  been  justly  remarked,  give  a  keener  edge  to  ev«j 
discontent  excited  by  any  inequalities,  preferences,  or  exclusioas,  grow- 
ing out  of  the  public  policy  of  any  of  tbem.^  These,  however,  an 
not  tlie  only  eriJs.  In  small  communities  domestic  factjoos  may  wbU 
be  expected  to  arise,  which,  when  honest,  may  lead  to  the  most  pena- 
cious  public  measures  ;  and  when  cornipt,  to  domestic  insurrections, 
and  even  to  an  overthrow  of  the  government.  The  dangers  to  t 
republican  government  from  this  source  have  been  dwelt  upon  by  Uie 
advocates  of  arbitrary  government  with  much  exultation  ;  and  it  must 
be  confessed,  that  the  history  of  free  governments  has  furnished  lui 


was  then  confined  to  stale  judicatories,  in  whose  institDtion  and  argaoiz&lioi)  tbo  pM|li 
of  the  otber  states  bad  no  piuiii^ip&tion,  and  over  whom  the;  had  not  the  kut  coolnL 
There  vma  then  no  general  court  of  appellate  jurisdiction,  b;  whom  the  errors  of  Mte 
coarla,  aflecting  cither  the  nation  at  large,  or  the  citizens  of  anj  other  state,  could  be 
rertsed  bjic!  competed.  Each  state  vas  obliged  to  acquiesce  in  the  mMBiuti  of  justice, 
which  another  sutie  might  yield  to  her,  or  to  her  citizens ;  and  that,  eTeD  in  caaes  wtat- 
state  considerations  were  not  always  favorable  to  the  most  exact  measuie.  Then  w 
danger,  that  from  this  Kourco  animosities  would  in  time  result;  and  aa  the  fmnniTini 
from  animosities  to  hostilities  was  frequent  ia  the  hisloij  of  independent  etstes,  a  com- 
mon tribunal  for  the  termination  of  controversies  became  desirable,  from  motiTeB  boA 
of  justice  and  of  policj. 

"  Prior  also  to  that  period,  the  United  Slates  bod,  by  taking  a  place  among  the  natiattt 
of  the  earth,  become  amenable  to  ttic  lav's  of  nations ;  atid  it  was  their  interest  u  wdl 
OS  their  dnty  to  provide,  that  those  laws  should  bo  roapeded  and  obeyed.  In  llieir 
national  character  and  capacity,  the  United  States  were  rcsponiible  to  foreign  natkn* 
for  the  cooduct  of  each  state,  relative  to  the  laws  of  nations,  and  the  peifonnuice  if 
ticaticB ;  and  there  the  inexpediency  of  referring  all  such  questions  to  state  courts,  Mid 
paxticularlj  to  the  courts  of  delinquent  states  became  apparent.  While  all  the  stitci 
were  bound  to  protect,  each,  and  the  citizens  of  each,  it  was  highly  proper  and  teasonatila^ 
that  they  should  be  in  a  capacity,  not  only  to  cause  justice  to  be  done  to  each,  and  tb» 
citizens  of  each  j  but  also  to  cause  justice  to  be  done  by  each  and  the  dtizeos  of  each ; 
Mid  that,  not  by  violence  and  force,  but  in  a  stable,  sedate,  and  regular  eoivw  of  jndkiBl 
procedure."    See  also  2  Grahame's  Hist.  Appx.  49S,  499. 

'  The  Federalist,  So.  6,  7, 12.  •  Id.  No.  T. 
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too  m&nj  examples  to  apolo^e  for,  though  not  to  justify  their  argu- 
ments, drawn  not  only  against  the  forms  of  republican  goveniment,  but 
against  the  prinoiplea  of  civil  liberty.  They  have  pointed  out  the 
brief  duration  of  republics,  the  facdouB  by  which  they  have  been  rent, 
and  the  miseries  which  they  have  suffered  from  distracted  councila 
and  time-serving  policy,  and  popular  fury  and  corruption,  in  a  manner 
calculated  to  increase  the  solicitude  of  every  well-wiaher  to  the  cause 
of  rational  liberty.  And  even  those,  who  are  moat  favorable  in  their 
views,  seem  to  have  thought,  that  the  experience  of  the  world  had 
never  yet  famished  any  conclusive  proofs  in  its  support.^  We  know 
but  too  well,  that  factions  have  been  the  special  growth  of  republics, 
By  a  faction,  we  are-  to  understand  a  number  of  citizens,  whether 
amounting  to  a  minority  or  majority  of  the  whole,  who  are  united  by 
aome  common  impulse  of  passion,  or  interest,  or  party,  adverse  to  the 
rights  of  the  other  citizens,  or  to  the  permanent  and  aggregate  interests 
of  the  community.^ 

^  491 .  The  latent  causes  of  ^tion  seem  sown  in  the  nature  of  man. 
A  zeal  for  different  opinions  concerning  religion  and  government,  and 
many  other  points,  both  of  speculation  and  practice  ;  an  attachment  to 
different  leaders ;  mutual  rivalries  and  animosities  ;  the  restlessness  of 
ambition  ;  the  pride  of  opinion  ;  the  desire  for  popular  favor  ;  com- 
monly supply  a  ready  origin  to  factions.  And  where  deeper  causes 
are  not  at  work,  the  most  trivial  differences,  and  the  most  accidental 
circumstances,  occasionally  excite  the  most  severe  conflicts.  But  the 
most  durable  as  well  as  the  most  alarming  form,  in  which  faction  has 
displayed  itself,  has  grown  out  of  the  unequal  cUstrihution  of  property, 
Those,  who  have,  and  those,  who  have  not  property,  have,  and  must 
forever  have,  diEtinct  interests  in  society.  The  relation  of  debtor  and 
creditor,  at  all  times  delicate,  sometimes  assumes  a  shape,  which 
threatens  the  overthrow  of  the  government  itself.' 

§  492.  There  are  but  two  methods  of  curing  the  mischiefs  of  fac- 
tion ;  the  one,  by  removbg  its  causes,  which,  in  a  free  government,  is 
impracticable  without  the  destruction  of  liberty ;  the  other,  by  con- 
trolling its  effects.  If  a  faction  be  a  minority,  the  majority  may  apply  - 
the  proper  corrective,  by  defeating  or  checking  the  violence  of  the 
minority  in  the  regular  course  of  legislation.    In  small  states,  however, 
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this  is  not  always  casilj  attamaWc,  from  the  difficulty  of  combining  in 
ft  pennanont  form  sufficient  iuflucnco  for  tliia  pnrpose.  A  feeble  do- 
mcatic  faction  will  naturally  avail  itself,  not  only  of  all  accidental 
causes  of  dissatisfaction  at  home,  but  also  of  all  foreign  aid  and  influ- 
ence to  carry  its  projects.  And,  indeed,  in  the  gradual  operations  of 
factions,  so  many  combinations  are  formed  and  dissolved,  so  many  pr- 
Tate  resentments  become  embodied  in  public  measures,  and  success  anil 
triumph  so  often  follow  after  defeat,  that  the  remnants  of  different  fa<v 
tions,  whicb  have  had  a  brief  sway,  however  hostile  to  each  other, 
have  an  interest  to  ucdto  in  order  to  put  doivu  their  rivals.  But  if  the 
faction  bo  a  majority,  and  stand  unchecked,  except  by  its  own  sense  of 
duty,  or  its  own  fears,  the  dangers  are  imminent  to  all  those,  whcsa 
principles,  or  interests,  or  characters  stand  in  the  way  of  their  sapremn 
dominion.' 

§  493.  These  evils  arc  felt  in  great  states;  but  it  has  been  jwstiy 
observed,  that  in  small  states  they  are  far  more  aggravated,  bitter, 
cruel,  and  permanent.  The  most  effectual  means  to  control  such 
effects  seem  to  be  in  thi?  formation  of  a  confedovafc  ropuWic,  eonsisilng 
of  several  states.^  It  will  be  rare,  under  such  drcumstances,  if  proper 
powers  are  confided  to  the  general  government,  that  the  state  line  doet 
not  form  the  natural,  as  it  will  the  jurisdictional  boundarj  of  the  opera- 
tions of  factions.  The  authority  of  the  general  goTemment  mil  hxn 
a  natural  tendency  to  suppress  the  violence  of  faction,  by  diminiahii!|K 
the  chances  of  ultimate  success ;  and  the  example  of  the  nnghboriog 
states,  who  will  rarely,  at  the  same  time,  partake  of  the  same  feelings, 
or  have  the  same  causes  to  excite  them  into  action,  will  mitigate,  if  it 
does  not  wholly  disarm,  the  violence  of  the  predominant  faction.' 

§  494.  One  of  the  ordinary  results  of  (bunion  among  neighboring 
states  is  the  necessity  of  creating  and  keeping  up  standing  armies,  and 
other  institutions  unfavorable  to  liberty.  The  immediate  dangers  firom 
sudden  inroads  and  invasions,  and  the  perpetual  jealousies  and  discords 
incident  to  their  local  position,  compel  them  to  resort  to  the  establisb- 
ment  of  armed  forces,  either  disproportionate  to  their  means,  or  inade- 
quate for  their  defence.  Either  alternative  is  fraught  with  public  mis- 
chie&.  If  they  do  not  possess  an  adequate  military  force  to  repel 
inrasioD,  they  have  no  security  against  aggression  and  insult.    If  ibey 
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possess  an  adequate  military  force,  there  is  much  reason  to  dread,  that 
it  may,  in  the  hands  of  aspiring  or  corrupt  men,  become  the  means  of 
their  subjagation.^  There  is  no  other  refuge  in  such  cases,  but  to  seek 
an  alliance  always  unequal,  and  to  be  obtained  only  by  Important  con- 
cessions to  some  powerful  nation,  or  to  form  a  confederacy  with  other 
states,  and  thus  to  secure  the  cooperation  and  the  tei^or  of  numbers. 
Nothing  has  so  strong  a  tendency  to  suppress  hostile  enterprises,  as  the 
consciousness,  that  they  will  not  be  easily  successful.  Nothing  is  so 
sure  to  produce  moderation,  as  the  consciousness,  that  resistance  will 
steadily  maintain  the  dictates  of  justice.  Summary,  nay,  even  arbi- 
trary authority,  must  be  granted,  where  the  safety  of  a  state  cannot 
await  the  slow  measures  of  ordinary  le^lation  to  protect  it.  That 
government  is,  therefore,  most  safe  in  its  liberties,  aa  well  as  in  its 
domestic  peace,  whose  numbers  constitute  a  preventive  guard  agEunst 
all  internal,  as  well  as  external  attacks. 

§  495.  We  now  proceed  to  the  next  clause  in  the  preamble,  to 
*'  provide  for  the  common  defence."  And  many  of  the  considerations 
already  stated  apply  with  still  greater  force  under  this  head.  One  of 
the  surest  means  of  preserving  peace  is  said  to  be,  by  being  always 
prepared  for  war.  But  a  still  more  sure  means  is  the  power  to  repel, 
with  effect,  every  aggression.  That  power  can  scarcely  be  attained 
without  a  wide  extent  of  population,  and  at  least  a  moderate  extent  of 
territory.  A  country,  which  is  large  in  its  limits,  even  if  thinly  peo- 
pled, is  not  easily  subdued.  Its  variety  of  soil  and  climate,  its  natural 
and  artificial  defences,  nay,  its  very  poverty  and  scantiness  of  supplies, 
make  it  dtfiicult  to  gain,  or  to  secure  a  permanent  conquest.  It  is  far 
easier  to  overrun,  than  to  subdue  it.  Annies  must  be  divided,  distant 
posts  must  be  maintained,  and  channels  of  supphes  kept  constantiy 
open.  But  where  the  territory  is  not  only  largo,  hut  populous,  per- 
manent conquest  can  rarely  occur,  unless  (which  b  not  our  case}  there 
are  very  powerful  neighbors  on  every  side,  having  a  common  interest 
to  assist  each  other,  and  to  subjugate  their  enemy.  It  is  far  other- 
wise, where  there  ate  many  rival  and  independent  states,  having  no 
common  union  of  government  or  interests.  They  are  half  subdued  by 
their  own  dissensions,  jealousies,  and  resentments  before  the  conflict  is 
begun.     They  are  easily  made  to  act  a  part  in  the  destruction  of  each 
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other,  or  eaaly  ftll  a  pie;  for  want  of  propor  concert  and  energy  of 

opera  tiona. 

^  4!ni.  Besides ;  the  resources  of  %  oonfcderac;  mtist  he  fsr 
greater  than  those  of  an;  ungle  state  belon^ng  to  it,  T>oth  for  pcac« 
and  war.  It  can  command  a  wider  tange  of  rovenup,  of  mtlitaij 
power,  of  naval  armaments,  and  of  prodaotiTe  indusLry.  It  b  mmt 
independent  in  its  emjJoyments,  in  its  capacitieB,  and  in  its  iofluencea. 
In  the  present  state  of  the  wiprld,  a  few  great  powers  possess  the  cum- 
mand  of  commerce,  both  on  land  and  at  wa.  In  war,  they  tratupls 
upon  the  rights  of  nentrals  who  are  feeble ;  fiv  Ibeir  weakness  fdmisbet 
an  excuse  both  for  serrility  and  disdun.  Li  peace,  tbey  control  tfae 
pursuits  of  the  rest  of  tiie  world,  and  fbroe  tiicir  trade  into  erei; 
channel  by  the  actiyity  of  HiMr  enterprise,  their  extensive  narigaCwn, 
and  their  flouriahing  manufactures.  Hey  little  regard  the  compI^ntB 
of  tlio9c,  who  are  subdivided  into  petfy  states  iriULvuryingiotercats;  and 
use  tlicm  only  as  instruments  to  annoy  or  cheek  the  enterprise  of  each 
other.  Such  states  are  not  formidable  in  peace  or  in  war.  To  seoore 
their  rights  and  miuntain  their  independence  tiiov  must  become  a  con- 
federated nation,  and  speak  with  the  force  of  numbers,  as  well  aa  the 
eloquence  of  truth.'  I'he  navy  or  army,  which  could  be  maintained 
by  any  single  state  in  tlio  union,  would  be  scarcely  fonnidable  to  any 
second  rate  power  in  Europe,  It  would  be  a  grievous  public  burthen, 
and  exhaust  the  whole  resources  of  the  state.  But  a  navy  or  army  fis 
all  the  purposes  of  home  defence,  or  protection  upon  the  ocean,  is 
within  the  compass  of  the  resources  of  the  general  government,  with- 
out any  severe  exaction.  And  with  the  growing  strength  of  the  union 
must  be  at  once  more  safe  for  us,  and  more  fonnidable  to  foreign 
nations.  The  means,  therefore,  to  provide  for  the  common  defence  are 
ample ;  and  they  can  only  bo  rendered  inert  and  inadequate  by  a 
division  among  the  states,  and  a  want  of  unity  of  operations."  v 

§  497.  We  pass,  in  the  next  place,  to  the  clause  to  "  promote  the  > 
general  welfare."  And  it  may  be  asked,  as  the  state  governments 
are  formed  for  the  same  purpose  by  the  people,  why  should  this  be  set 
forth,  as  a  peculiar  or  prominent  object  of  the  constitution  of  the 
United  States  ?  To  such  an  inquiry  two  general  answers  may  be 
given.     The  states,  separately,  would  not  ])ossess  the  means.     If  they 
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did  possess  the  means,  they  would  not  possess  the_power  to  carry  the 
appropriate  measures  into  operation. 

§  498.  First,  in  respect  to  means.     It  is  obvious,  that  from  the  local 
position  and  size  of  several  of  the  states,  they  must  forever  possess  but  a 
moderate  revenue,  not  more  than  what  is  indispensable  for  their  own 
wants,  and,  in  the  strictest  sense,  for  domestic  improvements.     In  rela- 
tion to  others  more  favorably  situated  for  commerce  and  navigation,  the 
revenues  from  taxation  may  be  larger ;  but  the  main  reliance  must  be 
placed  upon  the  taxation  by  way  of  imposts  upon  importations.     Now, 
it  is  obvious,  from  the  remarks  already  made,  that  no  permanent 
revenue  can  be  raised  from  this  source,  when  the  states  are  separated. 
The  evasions  of  the  laws,  which  will  constantly  take  place  from  the 
rivalries,  and  various  interests  of  the  neighboring  states  ;  the  facilities 
afforded  by  the  numerous  harbors,  rivers,  and  bays,  which  indent  and 
intersect  our  coasts;  the  strong  interest  of  foreigners  to  promote 
smuggling ;  the  want  of  uniformity  in  the  duties  laid  by  the  different 
states  ;  the  means  of  intercourse  along  the  internal  territorial  bounda- 
ries of  the  commercial  states ;  these,  and  many  other  causes,  would 
inevitably  lead  to  a  very  feeble  administration  of  any  local  revenue 
system,   and   would  make  its  returns  moderate  and  unsatisfactory. 
What  could  New  York  do  with  a  single  seaport,  surrounded  on  each 
side  by  jealous  maritime  neighbors  with  numerous  ports  ?    What  could 
Massachusetts,  or  Connecticut  do  with  the  intermediate  territory  of 
Rhode  Island  running  into  the  heart  of  the  states  by  water  communir 
cations  admirably  adapted  for  the  security  of  illicit  trade  ?    What  could 
Maryland  or  Virginia  do  with  the  broad  Chesapeake  between  them 
with  its  thousand  landing  places  ?     What  could  Pennsylvania  oppose 
to  the  keen  resentments,  or  the  facile  policy  of  her  weaker  neighbor, 
Delaware  ?     What  could  any  single  state  on  the  Mississippi  do  to 
force  a  steady  trade  for  itself  with  adequate  protecting  duties  ?     In  4 
short,  turn  to  whichever  part  of  the  continent  we  may,  the  diflficulties  I 
of  maintaining  an  adequate  system  of  revenue  would  be  insurmountable,    I 
and  the  expenses  of  collecting  it  enormous.     After  some  few  struggles  J 
for  uniformity,  and  cooperation  for  mutual  support,  each  state  would    / 
sink  back  into  listless  indifference  or  gloomy  despondency  ;  and  rely, 
principally,  upon  direct  taxation  for  its  ordinary  supplies.^    The  expe- 
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rienco  of  the  few  yearasnoeeeding  the  peftoe  of  1783  follj  jostiftes  As 
worst  appreheasioQS  oo  tius  head. 

I  §  400.  On  the  other  hand,  a  general  goTemment,  clothed  witli  mir 
jthlc  authority  over  all  the  states,  conld  esrily  goard  the  whole  Atlaa^ 
fcoast,  and  make  it  the  interest  of  all  honorable  merchants  to  aaaat  m 
a  regular  and  punctUions  payment  of  doHes.  Vessels  arriving  tl 
dilTcrciit  ports  of  the  onion  would  rarely  choose  to  expose  thenuehv* 
to  the  perils  of  seiznre,  not  in  a  »ngle  Btate  only,  but  in  every  atMXt, 
into  nliich  the  goods  mi^t  be  succesnvely  imported.  The  daogen 
upon  the  coast,  from  the  vigilant  operatioaa  of  the  remno  officer?  ttrf 
revenue  vessels,  wonld  be  great ;  and  they  would  be  much  enhanced 
by  the  expenses  of  concealment  after  the  goods  vera  hndcd.'  AjA 
fthe  fact  has  corresponded  with  the  theory.  Since  the  eotablishmeBt 
rof  the  national  government,  there  baa  been  oonparatiTely  littlu  smng- 
(  ^^"S  '^^  °"'  coasts  ;  and  the  revenue  from  the  duties  upon  importa- 
,'  tions  has  steadily  increased  with  the  development  of  tiie  o^er  »- 
J   sourccg  of  the  country.  ". 

§  .500.  And  this  leads  us  to  remark,  in  the  next  place,  that  ftc 

establishment  of  a  general  government  is  not  only  beneficial,  aa  a 

source  of  revenue,  but  as  a  means  of  economy  in  its  collecdon,  disbv 

bntion,  and  expenditure.     Instead  of  a  large  civil  list  for  each  state, 

which  shall  be  competent  of  itself  to  discharge  all  the  functions  apfJi- 

■  cable  to  a  sovereign  nation,  a  comparatively  small  one  for  the  wbolt 

1  nation  will  suffice  to  carry  into   effect  its  powers,  and  (o  receive  and 

I  disburse  its  revenues.     Besides  the  economy  in  the  civil  department^ 

we  have  already  seen,  how  much  less  actual  expenditures  will  be  no- 

'    cessary  for  the  military  and  naval  departments,  for  the  security  of  all 

the  states,  than  would  be,  if  eaeh  were  compelled  to  m^ntain  at  all 

.points  its  independent  sovereignty.     No  fortifications,  no  commanding 

/posts,  no  naval  flotilla  will  be  necessary  to  guard  the  states  against 

I  each  other ;  nor  any  corps  of  oiBcers  to  protect  the  frontiers  of  each 

lljagainst  invasion  or  smuggling.     The  exterior  boundary  of   the  whole 

'  union  will  be  thiit  alone,  which  will  require  to  be  protected  at  Qi< 

national  expense.^    Besides ;  there  will  be  a  uniformity  of  operations 

/and  arrangements  upon  all  subjects  of  the  common  welfiire  under  the 
giudanco  of  a  single  head ;  instead  of  multifarious,  and  often  conflict^ 
ing  systems  by  distinct  states. 
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§  501.  But  if  the  means  were  completely  within  the  reach 
several  states,  it  is  obvious,  that  the  jurisdiction  would  be  wanting 
carry  into  effect  any  great  or  comprehensive  plan  for  the  welfare 
the  whole.  The  idea  of  a  permanent  and  zealous  cooperation  of  thir- 
teen (and  now  of  twenty-four)  distinct  governinenta  in  any  scheme  for 
the  common  welfare,  is  of  itself  a  visionaiy  notion.  In  the  first  place, 
laying  aside_all  local  jealousies  and  accidental  jai-a,  there  ia  no  plan  for 
the  benefit  ot  the  whole,  wnicn  would  not  bear  unequally  upon  some 
particular  parts.  Is  it  a  regulation  of  commerce  or  mutual  intercourse, 
which  is  proposed  ?  Who  docs  not  see,  that  the  agricultural, 
manufacturing,  and  the  navigating  states,  may  have  a  real  or  supposed 
difference  of  interest  in  its  adoption.  K  a  system  of  regulations,  on 
the  other  hand,  is  prepared  by  a  general  government,  the  inequalities 
of  one  part  may,  and  ordinarily  will,  under  the  guidance  of  wise  coun- 
cils, correct  and  meliorate  those  of  another.  The  necessity  of  a  ea- 
crifice  of  one  for  the  benefit  of  all  may  not,  and  probably  will  not,  be 
felt  at  the  moment  by  the  state  called  upon  to  make  it.  But  in  a  gen- 
eral government,  representing  the  interests  of  all,  the  sacrifice, though 
first  opposed,  will,  in  the  end,  be  found  adequately  recompensed  by 
other  substantial  good.  Agriculture,  commerce,  manufactures,  may, 
each  in  turn,  be  compelled  to  yield  something  of  their  peculiar  ben- 
efits, and  yet,  oti  the  whole,  he  still  each  a  gainer  by  the  general  sys- 
tem. The  very  power  of  thus  redressing  the  evils,  felt  by  each  in  its 
intercourse  with  foreign  nations,  by  prohibitory  regulations,  or  coun- 
tervailing duties,  may  secure  permanent  privileges  of  an  incalculable 
value. ^  And  the  fact  has  been,  as  theoretical  reasoning  would  lead  us 
to  suppose.  The  navigation  and  commerce,  the  agriculture  and  man- 
ufactured of  all  the  states,  have  received  an  advancement  in  every 
direction  by  the  union,  which  has  far  e.tceeded  the  most  sanguine 
expectation  of  its  wariacst  friends. 

!}  502.  But  the  fact  alone  of  an  unlimited  intercourse,  without  dutj 
or  restriction,  between  all  the  states,  is  of  itself  a  blessing  of  almi 
inconceivable  value.     It  makes  it  an  object  with  each  permanently 
look  to  tbe  interests  of  all,  and  to  withdraw  its  operations  from  the 
narrow  sphere  of  its  own  exclusive  territory.     Without  entering  here 
into  tbe  inquiry,  how  far  the  general  government  possesses  the  power 
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to  make  or  ud  the  nuMng  of  roads,  oaoala,  and  other 
incnt=i,  ffbicb  vill  proped/  uue  in  oar  fattm  disenauoiu,  it  b  eletr, 
that  if  there  were  no  general  govemment,  tite  interest  of  euli  atata  1o 
idcrtake,  or  to  promote  in  ita  own  le^lation  txy  eucb  project,  wooM 
>e  far  less  strong,  than  it  now  is ;  since  there  woaH  be  no  certainty, 
to  the  mine  or  duration  of  such  improvements,  looking  beyond  llu 
lundarics  of  the  state.  The  consciousness,  that  the  nmon  of: 
itatca  ia  permanent,  and  will  not  be  broken  ap  hy  rivalries,  or 
of  policy  ;  that  caprice,  or  resentment,  irill  not  divert  any  state  - 
ita  proper  dntiea,  as  a  member  of  the  onion,  wiD  ^vo  a  sotiil  el 
to  all  improvements.  Independent  of  die  ezerdse  of  any  anthont^ 
by  the  general  government  for  this  pnrpose,  it  wa^  justly  foreaceo, 
that  roads  would  bo  everywhere  8hort«nod  and  kept  in  bettor  onier; 
accommodations  for  travellers  would  be  multiplied  and  meliorated ;  an 
interior  navigation  on  our  eastern  side  would  be  opened  throii^ont 
the  wliolc  extent  of  our  coast ;  and,  by  canals  and  improvementfl  in 
river  navigation,  a  boundless  6eld  opened  to  enterprise  and  emigralim, 
to  commerce  and  products,  throngh  the  interior  states,  to  the  farthest 
limits  of  our  western  territories.' 

§  503.  Tassing  from  these  general  considerations  to  those  of  a  direct 
practical  nature,  lot  us  sec,  how  far  certain  measures,  confessedly  pro- 
motive of  the  general  welfare,  have  been,  or  would  be,  affected  by  a 
■disunion  of  the  states.  Take,  for  example,  the  post-offico  estabD^ 
Imcnt,  the  hcnefits  of  whicli  can  scarcely  bo  too  strongly  atated  in  n- 
jspect  to  the  puhlic  interests,  or  to  private  convenience.  With  what  ■ 
'wonderful  facility  it  now  commuuicates  intelligence,  and  tranaiuls 
orders  and  directions,  and  money  and  negotiable  paper  to  CTeiy  ex- 
tremity of  the  union.  The  government  13.  enabled  to  give  the  most 
prompt  notice  of  approaching  dangers,  of  its  commands,  ita  wishes,  its 
interests,  its  duties,  its  laws,  and  its  policy,  to  the  most  distant  function- 
aries with  incredible  speed.  Compare  this  with  the  old  course  of  pri- 
vate posts,  and  special  expresses.  Look  to  the  extensive  advantages  to 
trade,  navigation,  and  commerce,  to  agriculture  and  manufactures,  in  the 
ready  distribution  of  news,  of  knowledge  of  markets,  and  of  tmnsfeis 
of  funds,  independent  of  the  inestimable  blessings  of  communicatitn 
between  distant  friends,  to  relieve  the  heart  from  its  oppressive  tmsie- 
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ties.    In  OUT  colonial  state  it  took  almost  as  long  a  period  of  time  to 
convey  a  letter  (radcpendent  of  the  insecurity  and  uncertainty  of  its 
transmission)  from  Fhiladelpttia  to  Boston,  as  it  now  takes  to  pass 
from  the  seat  of  government  to  the  farthest  limits  of  any  of  the  states.  J 
Even  under  the  confederation,  from  the  want  of  efficient  funds  and  an  1 
efficient  government,  the  post  moved  on  with  a  tardy  indifference  and  |] 
delay,  which  made  it  almost  useless.     We  now  communicate  with  Eng-  ' 
land,  and  the  continents  of  Europe,  within  periods  not  essentially  dif- 
ferent from  those,  which  were  then  consumed  in  passing  from  the  cen- 
tre to  the  eastern  and  southern  limits  of  the  anion.     Suppose  the. 
national  government  were  now  dissolved,  how  difficult  would  it  be  to  1 
get  the  twenty-four  states  to  agree  upon  any  uniform  system  of  opera-j 
tions,  or  proper  apportionment  of  the  postage  to  be  paid  on  the  trans-l 
mission  of  the  mail.     Each  state  must  act  continually  hy  a  separate  1 
le^slation  ;  and  the  least  change  by  any  one  would  disturb  the  har- 
mony of  the  whole  system.     It  is  not  at  alt  improbable,  that  before  a 
single  letter  could  reach  Now  Orleans  from  Eastport,  it  would  have  to 
pay  a  distinct  postage  in  sixteen  independent  states,  subject  to  no  com- 
mon control  or  appointment  of  officers.     The  very  statement  of  such 
a  case  amounts  to  a  positive  prohibition  upon  any  extensive  internal 
intercourse  by  the  mail,  as  the  burthens  and  the  insecurity  of  the 
establishment  would  render  it  intolerable.     With  what  admirable  ease, 
and  expedition,  and  noiseless  uniformity  of  movement,  is  tlie  wBole 
now  accomplished  through  the  instmmontality  of  the  national  gov- 
cnmient !  ^ 

§  504.  Let  us  take  another  example,  drawn  from  the  perils  of  navi- 
gation ;  and  ask  ourselves,  how  it  would  be  possible,  without  an  eifi-1 
cient  national  government,  to  provide  adequately  for  the  erection  and 
support  of  light-houses,  monuments,  buoys,  and  other  guards  against 
shipwreck.  Many  of  these  are  maintained  at  an  expense  wholly  dis- 
proportionatf  to  their  advantage  to  the  state,  in  which  they  are  situ- 
atea  Many  of  them  never  would  he  maintained,  except  for  the  provi- 
dent forecast  of  a  national  government,  intent  on  the  good  of  the  whole, 
and  possessing  powers  adequate  to  secure  it.  The  same  considerations 
apply  to  all  measures  of  internal  improvement,  either  to  navigation  by  \ 
remo4ing  obstructions  in  rivers  and  inlets,  or  by  erecting  fortificafiona  ' 
for  purposes  of  defence,  and  to  guard  our  harbors  against  the  inroads 
of  enemies. 

§  505,  Independent  of  these  means  of  promoting  the  general  wcl- 
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1  fare,  wo  shall  a,t  once  see,  in  our  ncgotsations  with  foreign  po«ers,  the 

I  vast  superiority  of  a  oatian  comltiniiig  cinmbcn  And  rcmarccB  onr 

I  stat^fi  of  small  extent,  and  divided  by  different  interests.     If  we  aro  to. 

segotiate  for  commercial  or  other  advantages,  the  national  goTerament 

/has  more  authority  to  speak,  as  well  as  more  power  to  influence,  tbaa 
can  bulong  to  a  single  state.  It  has  more  valuable  priviWgos  to  gjn 
in  excLonge,  and  more  means  of  making  those  privileges  felt  hy  pn^ 
hibitions,  or  rela-Tationa  of  its  commercial  legislation.  Is  money  want 
fcd  i  how  mnch  mor#  easy  and  cheap  to  borrow  upon  the  faith  of  a 
patioii  competent  to  pay,  than  of  a  single  etnto  of  fluctuating  policy, 
Is  confidence  asked  for  the  faithful  fulfilment  of  treaty  stipulationa  i 
how  much  more  strong  the  guaranty  of  tho  union  wilii  suitable  au- 
thorities, than  any  pledge  of  an  individual  state.  Is  a  eutrencjr 
wanted  at  once  fixed  on  a  solid  basis,  and  sustained  by  ivdcquute  saac- 
tions  to  enlarge  public  or  private  credit ;  how  much  more  decisive 
is  the  legislation  of  tho  union,  than  of  a  unglo  state  with  a  vi«w  to 
extent,  or  uniformity  of  oporationa. 

§  500.  Thus  we  see,  that  the  national  government,  suitablj"  orgait- 
ized,  has  more  efficient  means,  and  more  extensive  jurisdiction  to  pro 
mote  the  general  welfare,  than  can  belong  to  any  single  state  of  the 
confederacy.  And  there  is  much  truth  in  the  suggestjon,  that  it  will 
generally  be  directed  by  a  more  enlightened  policy,  a  more  liber^ 
justice,  and  more  comprchoasive  wisdom,  in  the  application  of  its 
.means  and  its  powers  to  their  appropriate  end.  Generally  speaking, 
it  will  be  bettor  administered  ;  because  it  will  command  higher  talents, 
:  extensive  experience,  more  practical  knowledge,  and  moi"e  va- 
rious information  of  the  wants  of  the  whole  community,  tian  can  belong 
to  smaller  aoeioties.*  .TEe  wider  the  sphere  of  action,  the  leas  reason 
tliere  is  to  presume,  that  narrow  views,  or  local  prejudices  will  prevail 
a  the  public  councils.  Tho  very  diversities  of  opinion  in  the  different 
:epresei^tativca  of  distant  regions  will  have  a  tendency,  not  only  to 
introduce  mutual  concession  and  conciliation,  but  to  elevate  the  policy,  y 
and  instruct  tho  judgment  of  those,  who  are  to  direct  the  public  meW^ 
res.  y_— ' 

§  507.  The  last  clause  in  the  preamble  is  to  "  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity."     And  surely  no  object 
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could  be  more  worthy  of  the  wiadom  and  ambition  of  the  best  men  in 
an;  age.  If  there  be  any  thing,  which  may  justly  challenge  the  ad' 
miration  of  all  mankind,  it  is  that  sublime  patriotism,  which,  looking 
beyond  its  own  times,  and  its  own  fleeting  pursuits,  aima  to  secure  the 
permanent  iiappiness  of  posterity  by  laying  the  broad  foundations  of 
government  upon  immovable  principles  of  justice.  Our  affections,  in- 
deed, may  naturally  be  presumed  to  outlive  the  brief  limits  of  our  own 
lives,  and  to  repose  with  deep  sensibility  upon  our  own  immediate 
descendants.  Sut  there  is  a  noble  disinterestedness  in  that  forecast, 
which  disregards  present  objections  for  the  sake  of  all  mankind,  and 
erects  structures  to  protect,  support,  and  bless  the  most  distant  gen- 
erations. He,  who  founds  a  hospital,  a  college,  or  even  a  more  private 
and  linutcd  charity,  is  justly  esteemed  a  benefactor  of  the  human  race. 
How  much  more  do  they  deserve  our  reverence  and  praise,  whoee 
lives  are  devoted  to  the  formation  of  institutions,  whicb,  when  they 
and  their  children  arc  mingled  in  the  common  dust,  may  continue  to 
cherish  the  principles  and  the  practice  of  liberty  in  perpetual  fresh- 
ness and  vigor. 

§  508.  The  grand  design  of  the  state  governments  is,  doubtless,  to 
accomplish  this  important  purpose  ;  and  there  can  be  no  doubt,  that 
they  are,  when  welt  administered,  well  adapted  to  the  end.  But  the 
question  is  not  so  much,  whether  they  conduce  to  the  preservation  of 
the  blessings  of  liberty,  as  whether  they  of  themselves  furnish  a  com- 
plete and  satisfactory  security.  If  the  remarks,  which  have  been 
already  offered,  are  founded  in  sound  reasoning  and  human  experience, 
they  establish  the  position,  that  tlie  state  governments,  per  se,  are 
incompetent  and  inadequate  to  furnish  such  guards  and  guaranties,  as 
a  free  people  have  a  right  to  require  for  the  maintenance  of  their  vital 
interests,  and  especially  of  their  liberty.  The  inquiry  then  naturally 
presents  itself,  whether  the  establishment  of  a  national  government 
will  afford  more  effectual  and  adequate  securities. 

^  509.  The  fact  has  been  already  adverted  to,  that  when  the  con- 
stitution was  before  the  people  for  adoption,  it  was  generally'  repre- 
sented by  its  opponents,  that  its  obvious  tendency  to  a  consolidation 
of  the  powers  of  government  would  subvert  the  state  sovereignties, 
and  thus  prove  dangerous  to  the  liberties  of  the  people.^     This  indeed 
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was  a  topic  dwelt  on  with  peculiar  emphasis  ;  and  it  produced  so  gexi- 
eral  an  alarm  and  terror,  that  it  came  very  nigh  accomplishing  fte 
rejection  of  the  constitution.^  And  yet  the  reasoning,  by  which  it  was 
supported,  was  so  vague  and  unsatisfactory ;  and  the  reasoning  on  the 
other  side,  was  so  cogent  and  just,  that  it  seems  difficult  to  conceive, 
how,  at  that  time,  or  at  any  later  time,  (for  it  has  often  been  resorted 
to  for  the  same  purpose,)  the  suggestion  could  have  had  any  substan- 
tial influence  upon  the  public  opimon. 

§  510.  Let  us  glance  at  a  few  considerations,  (some  of  which  have 
been  already  hinted  at,)  which  are  calculated  to  suppress  all  alarm 
upon  this  subject.  In  the  first  place,  the  government  of  the  United 
States  is  one  of  limited  powers,  leaving  all  residuary  general  powers 
in  the  state  governments,  or  in  the  people  thereof.  The  jarisdiction 
of  the  general  government  is  confined  to  a  few  enumerated  objects, 
which  concern  the  common  welfare  of  all  the  states.  The  state  gov- 
ernments have  a  full  superintendence  and  control  over  the  immense 
mass  of  local  interests  of  their  respective  states,  which  connect  them- 
selves with  the  feelings,  the  aficctions,  the  municipal  institutions,  and 
the  internal  arrangements  of  the  whole  population  .^  They  possess, 
too,  the  immediate  administration  of  justice  in  all  cases,  civil  and  crim- 
inal, which  concern  the  property,  personal  rights,  and  peaceful  piu^ 
suits  of  their  own  citizens.  They  must  of  course  possess  a  large  share 
of  influence ;  and  being  independent  of  each  other,  will  have  many 
opportunities  to  interpose  checks,  as  well  as  to  combine  a  common 
resistance,  to  any  undue  exorcise  of  power  by  the  general  government, 
independent  of  direct  force.^ 

jf        §  511.  In  the  next  place,  tiie  state  governments  are,  by  the  very 
theory  of  the  constitution,  essential  constituent  parts  of  the  general 

^     government.     They  can  exist  without  the  latter,  but  the  latter  cannot 

i exist  without  them.  Without  the  intervention  of  the  state  legislatures, 
the  president  of  the  United  States  cannot  be  elected  at  all ;  and  the 
senate  is  exclusively  and  absolutely  under  the  choice  of  the  state  legis- 
latures. The  representatives  are  chosen  by  the  people  of  the  states. 
So  that  the  executive  and  .legislative  branches  of  the  national  govern- 
ment depend  upon,  and  emanate  from  the  states.  Everywhere  the 
state  sovereignties  are  represented  ;  and  the  national  sovereignty,  as 


»  The  Federalist,  No.  17.  *  Id.  No.  14, 15.  '  Id.  No.  45. 


CH.   YI.]  THE  PREAMBLE.  359 

such,  has  no  representation.^  How  is  it  possible,  under  such  circum- 
stances, that  the  national  government  can  be  dangerous  to  the  liberties 
of  the  people,  unless  the  states,  and  the  people  of  the  states,  conspire 
together  for  their  overthrow  ?  If  there  should  be  such  a  conspiracy, 
is  not  this  more  justly  to  be  deemed  an  act  of  the  states  through  their 
own  agents,  and  by  their  own  choice,  rather  than  a  corrupt  usurpation 
by  the  general  government  ? 

§  512.  Besides ;  the  perpetual  organization  of  the  state  govern- 
ments, in  all  their  departments,  executive,  legislative,  and  judicial ; 
their  natural  tendency  to  cooperate  in  cases  of  threatened  danger  to 
their  common  liberties  ;  the  perpetually  recurring  right  of  the  elective 
franchise,  at  short  intervals,  inust  prevent  the  most  formidable  barriers 
against  any  deliberate  usurpation,  which  does  not  arise  from  the  hearty 
cooperation  of  the  people  of  the  states.  And  when  such  a  general  co- 
operation for  usurpation  shall  exist,  it  is  obvious,  that  neither  the  gen- 
eral, nor  the  state  governments,  can  interpose  any  permanent  protec- 
tion. Each  must  submit  to  that  public  will,  which  created,  and  may 
destroy  them. 

§  513.  Another  not  unimportant  consideration  is,  that  the  powers 
of  the  general  government  will  be,  and  indeed  must  be,  principally 
employed  upon  external  objects,  such  as  war,  peaoe,  negotiations  with 
foreign  powers,  and  foreign  commerce.  In  its  internal  operations  it 
can  touch  but  few  objects,  except  to  introduce  regulations  beneficial  to 
the  commerce,  intercourse,  and  other  relations,  between  the  states, 
and  to  lay  taxes  for  the  common  good.  The  powers  of  the  states,  on 
the  other  hand,  extend  to  all  objects,  which,  in  the  ordinary  course  of 
affairs,  concern  the  lives,  and  liberties,  and  property  of  the  people,  and 
the  internal  order,  improvement,  and  prosperity  of  the  state.  The 
operations  of  the  general  government  will  be  most  extensive  and  im- 
portant in  times  of  war  and  danger ;  those  of  the  state  governments, 
in  times  of  peace  and  security .^  Independent  of  all  other  considera- 
tions, the  fact,  that  the  states  possess  a  concurrent  power  of  taxation, 
and  an  exclusive  power  to  regulate  the  descents,  devise,  and  distribu- 
tion of  estates,  (a  power  the  most  formidable  to  despotism,  and  the 
most  indispensable  in  its  right  exercise  to  republicanism,)  will  forever 
give  them  an  influence  which  will  be  as  commanding,  as,  with  refe- 
rence to  thp  safety  of  the  union,  they  could  deliberatety  desire.^ 
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§  514.  Indeed,  the  constant  apprehension  of  some  of  the  most  sin- 
cere patriots,  who  by  their  wisdom  have  graced  our  country,  has  been 
of  an  opposite  character.  They  have  believed,  that  the  states  would, 
in  the  event,  prove  too  formidable  for  the  union.  That  the  tendency 
would  be  to  anarchy  in  the  members,  and  not  to  tyranny  in  the  head.^ 
Whether  their  fears,  in  this  respect,  were  not  those  of  men,  whose 
judgments  were  misled  by  extreme  solicitude  for  the  welfare  of  their 
country,  or  whether  they  but  too  well  read  the  fate  of  our  own  in  the 
history  of  other  republics,  time,  the  great  expounder  of  such  problems, 
can  alone  determine.^  The  reasoning  on  this  subject,  which  has  been 
with  so  much  profoundness  and  ability  advanced  by  the  Federalist, 
will,  in  the  mean  time,  deserve  the  attention  of  every  considerate  num 
in  America.^ 

§  515.  Hitherto  our  experience  has  demonstrated  the  entire  sa&iv 
of  the  states,  imder  the  benign  operations  of  the  constitution.  Each 
of  the  states  has  grown  in  power,  in  vigor  of  operation,  in  commazid- 
ing  influence,  in  wealth,  revenue,  population,  commerce,  agriculture, 
and  general  efficiency.  No  man  will  venture  to  affirm,  that  their 
power,  relative  to  that  of  the  union,  has  been  diminished,  although 
our  population  has,  in  the  intermediate  period,  passed  from  three  to 
more  than  twelve  millions.  No  man  will  pretend  to  say,  tiiat  the 
affection  for  the  state  governments  has  been  sensibly  diminished  by 
the  operations  of  the  general  government.     K  the  latter  has  become 


»  The  Federalist,  17,  45,  46,  31. 

*  M.  TurjL^t  appears  to  have  l)ccn  strongly  impressed  with  the  difficulty  of  mamtain* 
ing  a  national  government,  under  such  circumstances.  In  his  letter  to  Dr.  Price,  he 
says :  "  In  the  general  union  of  the  states,  I  do  not  observe  a  coalition,  a  fosion  of  all 
the  parts  to  form  one  homogeneous  body.  It  is  only  a  jumble  of  communities  too  dis- 
cordant, and  which  contain  a  constant  tendency  to  separation^  owing  to  the  diversity  in  their 
laws,  customs,  and  opinions,  to  the  inequality  of  their  present  strength,  but  stiU  more  to 
the  inequality  of  their  advances  to  greater  strength.  It  is  only  a  copy  of  the  Dutch 
republic,  witli  this  difference,  that  the  Dutch  republic  had  nothing  to  fear,  as  the  Aoeri* 
can  republic  has,  from  the  future  possible  increase  of  any  one  of  the  provinces.  AD 
this  editice  has  been  hitherto  supported  upon  the  erroneous  foundation  of  the  mort 
ancient  and  ^Tilgar  policy;  upon  the  prejudice,  that  nations  and  states,  as  such,  mtf 
have  an  interest  distinct  from  the  interest,  which  individuala  have  to  be  free,  and  defend 
their  property  against  the  attacks  of  robbers  and  conquerors,"  &c.  &c.  Similar  viem 
seem  to  have  occupied  the  mind  of  a  distinguished  American  gentleman,  who  published 
a  pamphlet  in  1788,  (edit.  Worcester,)  entitled,  "Thoughts  upon  the  Political  Situation 
of  the  United  States  of  America,"  &c.  p.  37,  &c. 

3  The  Federalist,  No.  45,  46,  31. 
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more  deeply  an  object  of  regard  and  reverence,  of  attachment  and 
pride,  it  is,  because  it  is  felt  to  be  the  parental  guardian  of  our  public 
and  private  rights,  and  the  natural  ally  of  all  the  state  governments, 
in  the  administration  of  justice,  and  the  promotion  of  the  general 
prosperity.  It  is  beloved,  not  for  its  power,  but  for  its  beneficence  ; 
not  because  it  commands,  but  because  it  protects ;  not  because  it  con- 
trols, but  because  it  sustains  the  common  interests,  and  the  common 
liberties,  and  the  common  rights  of  the  people. 

§  616.  That  there  have  been  measures  adopted  by  the  general  gov- 
ernment, which  have  not  met  with  universal  approbation,  must  be 
admitted.  But  was  not  this  diflFerence  of  opinion  to  be  expected  ? 
Does  it  not  exist  in  relation  to  the  acts  of  the  state  governments  ? 
Must  it  not  exist  in  every  government,  formed  and  directed  by  human 
beings  of  different  talents,  characters,  passions,  virtues,  motives,  and 
intelligence  ?  That  some  of  the  measures  of  the  general  government 
have  been  deemed  usurpations  by  some  of  the  states  is  also  true.  But 
it  is  equally  true,  that  those  measures  were  deemed  constitutional  by 
a  majority  of  the  states,  and  as  such,  received  the  most  hearty  con- 
currence of  the  state  authorities.  It  is  also  true,  that  some  measures, 
whose  constitutionality  has  been  doubted  or  denied  by  some  states, 
have,  at  other  times,  upon  reexamination,  been  approved  of  by  the 
same  states.  Not  a  single  measure  has  ever  induced  three  quarters 
of  the  states  to  adopt  any  amendment  to  the  constitution  founded 
upon  the  notion  of  usurpation.^  Wherever  an  amendment  has  taken 
place,  it  has  been  to  clear  a  real  doubt,  or  obviate  an  inconvenience 
established  by  our  experience.  And  this  very  power  of  amendment, 
at  the  command  of  the  states  themselves,  forms  the  great  balance- 
wheel  of  our  system  ;  and  enables  us  silently  and  quietly  to  redress 
all  irregularities,  and  to  put  down  all  practical  oppressions.  And 
what  is  not  a  little  remarkable  in  the  history  of  the  government,  is, 
that  two  measures,  which  stand  confessedly  upon  the  extreme  limits 
of  constitutional  authority,  and  carry  the  doctrine  of  constructive 
power  to  the  last  verge,  have  been  brought  forward  by  those,  who 
were  the  opponents  of  the  constitution,  or  the  known  advocates  for  its 
most  restricted  construction.     In  each  case,  however,  they  received 


1  If  there  be  any  exception,  it  is  the  decision,  as  to  the  suability  of  the  states.  But 
even  this  deserves  not  the  name  of  usurpation,  for  the  case  falls  clearly  within  tl^  words 
of  the  constitution. 
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the  decided  support  of  a  great  majority  of  all  the  states  of  the  union ; 
and  the  constitutionality  of  them  is  now  universally  acquiesced  in,  if 
not  universally  affirmed.  We  allude  to  the  unlimited  embargo,  passed 
in  1807,  and  the  purchase  and  admission  of  Louisiana  into  the  union, 
under  the  treaty  with  France  in  1803.^  That  any  act  has  ever  been 
done  by  the  general  government,  which  even  a  majority  of  the  states 
in  the  union  have  deemed  a  clear  and  gross  usurpation,  may  be  safely 
denied.  On  the  other  hand,  it  is  certain,  that  many  powers  positively 
belonging  to  the  general  government,  have  never  yet  been  put  into  full 
operation.  So  that  the  influence  of  state  opinions,  and  state  jealousies, 
and  state  policy,  may  be  clearly  traced  throughout  the  operations  of 
the  general  government,  and  especially  in  the  exercise  of  the  legisla- 
tive powers.  This  furnishes  no  just  ground  of  complaint  or  accusa- 
tion. It  is  right,  that  it  should  be  so.  But  it  demonstrates,  that  the 
general  government  has  many  salutary  checks,  silently  at  work  to  con- 
trol its  movements ;  and,  that  experience  coincides  with  theory  m 
establishing,  that  it  is  calculated  to  secure  "  the  blessmgs  of  liberty  to 
ourselves  and  our  posterity." 

§  617.  K,  upon  a  closer  survey  of  all  the  powers  given  by  the  con- 
stitution, and  all  the  guards  upon  their  exercise,  we  shall  perceive  stiD 
stronger  inducements  to  fortify  this  conclusion,  and  to  increase  our 
confidence  in  the  constitution,  may  we  not  justly  hope,  that  every  hon- 
est American  will  concur  in  the  dying  expression  of  Father  Faul^ 
"Esto  perpetua,"  may  it  be  perpetual. 


*  4  Elliot's  Debates,  257.  President  Jefferson  himself,  under  whose  adminlstintion 
botli  these  measures  were  passed,  which  were,  in  the  highest  sense,  his  own  meojures, 
was  deliberately  of  opinion,  that  an  amendment  of  the  constitution  was  ncccssarr,  to 
authorize  the  general  government  to  admit  Louisiana  into  the  union.  Yet  he  ratified 
the  very  treaty,  which  secured  this  right ;  and  confirmed  the  laws,  which  gave  it  cflfcct 
4  Jefferson's  Corresp.  1,  2,  3.  A  more  particular  consideration  of  these  subjects  will 
naturally  arise  in  some  future  discussions. 
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DISTRIBUTION  OF  POWERS. 


§  518.  In  surveying  the  general  structure  of  the  constitution  of  the 
United  States,  we  are  naturally  led  to  an  examination  of  the  funda- 
mental principles,  on  which  it  is  organized,  for  the  purpose  of  carrying 
into  effect  the  objects  disclosed  in  the  preamble.  Every  government 
must  include  within  its  scope,  at  least  if  it  is  to  possess  suitable  stabil- 
ity and  energy,  the  exercise  of  the  three  great  powers,  upon  which  all 
governments  are  supposed  to  rest,  viz.  the  executive,  the  legislative, 
and  the  judicial  powers.  The  manner  and  extent,  in  which  these  pow- 
ers are  to  be  exercised,  and  the  functionaries,  in  whom  they  are  to  be 
vested,  constitute  the  great  distinctions,  which  are  known  in  the  forms 
of  government.  In  absolute  governments  the  whole  executive,  legisla- 
tive, and  judicial  powers  are,  at  least  in  their  final  result,  exclusively 
confined  to  a  single  individual ;  and  such  a  form  of  government  is 
denominated  a  despotism,  as  the  whole  sovereignty  of  the  state  is  vested 
in  him.  If  the  same  powers  are  exclusively  confided  to  a  few  persons, 
constituting  a  permanent  sovereign  council,  the  government  may  be 
appropriately  denominated  an  absolute  or  despotic  aristocracy.  K 
they  are  exercised  by  the  people  at  large  in  their  original  sovereign 
assemblies,  the  government  is  a  pure  and  absolute  democracy.  But  it 
is  more  common  to  find  these  powers  divided,  and  separately  ^xe^cised 
by  independent  functionaries,  the  executive  power  by  one  department, 
the  legislative  by  another,  and  the  judicial  by  a  third ;  and  in  these 
cases  the  government  is  properly  deemed  a  mixed  one ;  a  mixed 
monarchy,  if  the  executive  power  is  hereditary  in  a  single  person ;  a 
mixed  aristocracy,  if  it  is  hereditary  in  several  chieftains  or  families  ; 
and  a  mixed  democracy  or  republic,  if  it  is  delegated  by  election,  and 
is  not  hereditary.  In  mixed  monarchies  and  aristocracies  some  of  the 
functionaries  of  the  legislative  and  judicial  powers  are,  or  at  least  may 
be,  hereditary.  But  in  a  representative  repubfic  all  power  emanates 
from  the  people,  and  is  exercised  by  their  choice,  and  never  extends 
beyond  the  lives  of  the  individuals,  to  whom  it  is  entrusted.    It  may 
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be  entrusted  for  any  shorter  period  ;  and  then  it  returns  to  them  agsdn, 
to  be  again  delegated  by  a  new  choice. 

§  519.  In  the  convention,  which  framed  the  constitution  of  the 
United  States,  the  first  resolution  adopted  by  that  body  was,  that "  a 
national  government  ought  to  be  established,  consisting  of  a  supreme 
legislative,  judiciary,  and  executive."  ^  And  from  this  fundamental 
proposition  sprung  the  subsequent  organization  of  the  whole  govern- 
ment  of  the  United  States.  It  is,  then,  our  duty  to  examine  and 
consider  the  grounds,  on  which  this  proposition  rests,  since  it  lies  at 
the  bottom  of  all  our  institutions,  state,  as  well  as  national. 

§  520.  In  the  establishment  of  a  free  government,  the  division  of  the 
three  great  powers  of  government,  the  executive,  the  legislative,  and 
the  judicial,  among  different  functionaries,  has  been  a  favorite  policy 
with  patriots  and  statesmen.     It  has  by  many  been  deemed  a  maxim; 
of  vital  importance,  that  these  powers  should  forever  be  kept  separate' 
and  distinct.     And  accordingly  we  find  it  laid  down  with  emphatic 
care  in  the  bill  of  rights  of  several  of  the  state  constitutions.     In  the ' 
constitution  of  Massachusetts,  for  example,  it  is  declared,  that  "  in  the 
government  of  this  commonwealth,  the  legislative  department  shaD 
never  exercise  the  executive  and  judicial  powers,  or  either  of  them ; 
the  executive  shall  never  exercise  the  legislative  and  judicial  powers,  or 
eitherof  them ;  the  judicial  shall  never  exercise  the  legislative  and 
jmmmT powers,  or  either  of  them  ;  to  the  end  it  may  be  a  government 
of  laics  and  not  of  men."  ^     Other  declarations  of  a  similar  character 
arc  to  be  found  in  other  state  constitutions.^ 

§  521.  Montesquieu  seems  to  have  been  the  first,  who,  with  a  truly 


1  Journals  of  Convention,  82,  83,  139,  207,  215. 

«  Bill  of  Rights,  article  30. 

'  The  Federalist,  No.  47.  It  has  been  remarked  by  Mr.  J.  Adams,  that  the  practi«r 
bility  or  the  duration  of  a  republic,  in  which  there  is  a  governor,  a  senate,  and  a  hooM 
of  representatives,  is  doubted  by  Tacitus,  though  he  admits  the  theory  to  be  laudable. 
Cunctas  nationes  et  urbes  populus,  aut  jiriores,  aut  singuli  rcgunt.  Delccta  ex  his  el 
constituta  reipublica;  forma  laudari  fucilius  quam  inveniri,  vel  si  cvenit,  baud  diatnmi 
esse  potest.  Tacit.  Ann.  lib.  14.  Cicero  asserts,  "Statuo  esse  optime  constitutam 
rempublicam,  quaj  ex  tribus  generibus  illis,  rcgali,  Optimo,  et  populari,  modiec  oonfasa." 
Cic.  Frag,  de  Repub.*  The  British  government  perhaps  answers  more  nearly  to  tfce 
form  of  government  proposed  by  these  writers,  than  what  we  ip.  modem  times  ttffoA 
esteem  strictly  a  republic. 

*  1  Adams'f  Amor.  Constitutioiu,  Preface)  10> 
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philosophical  eye,  surveyed  the  political  truth  involved  in  this  maxim, 
in  its  full  extent,  and  gave  to  it  a  paramount  importance  and  value. 
As  it  is  tacitly  assumed,  as  a  fundamental  basis  in  the  constitution  of 
the  United  States,  in  the  distribution  of  its  powers,  it  may  be  worth 
inquiry,  what  is  the  true  nature,  object,  and  extent  of  the  maxim,  and 
of  the  reasoning,  by  which  it  is  supported.  The  remarks  of  Montes- 
quieu on  this  subject  will  be  found  in  a  professed  commentary  upon  the 
constitution  of  England.^  "  When,"  says  he,  "  the  legislative  and 
executive  powers  are  united  in  the  same  person,  or  in  the  same  body 
of  magistrates,  there  can  be  no  liberty,  because  apprehensions  may 
arise,  lest  the  same  monarch  or  senate  should  enact  tyrannical  laws,  to 
executo  them  in  a  tyrannical  manner.  Agaui ;  there  is  no  liberty,  if 
the  judiciary  power  be  not  separated  from  the  legislative  and  execu- 
tive. Were  it  joined  with  the  legislative,  the  life  and  liberty  of  the 
subject  would  be  exposed  to  arbitrary  control ;  for  the  judge  would  be 
the  legislator.  Were  it  joined  to  the  executive  power,  the  judge  might 
behave  with  violence  and  oppression.  There  would  be  an  end  of  every 
thing,  were  the  same  man,  or  the  same  body,  whether  of  the  nobles,  or 
of  the  i)eople,  to  exercise  these  three  powers,  that  of  enacting  laws, 
that  of  executing  the  public  resolutions,  and  of  trying  the  causes  of 
individuals."  ^ 

§  522.  The  same  reasoning  is  adopted  by  Mr.  Justice  Blackstone, 
in  his  Commentaries.^  "  In  all  tyrannical  governments,"  says  he, 
"  the  supreme  magistracy,  or  the  right  both  of  making  and  of  enforcing 
laws,  is  vested  in  the  same  man,  or  one  and  the  same  body  of  men  ; 
and  wherever  these  two  powers  are  united  together,  there  can  be  no 
public  liberty.  The  magistrate  may  enact  tyrannical  laws,  and  exe- 
cute them  in  a  tyrannical  manner,  since  he  is  possessed,  in  quality  of 
dispenser  of  justice,  with  all  the  power,  which  he,  as  legislator,  thinks 
proper  to  give  himself.  But  where  the  legislative  and  executive  au- 
thority are  ni  distinct  hands,  the  former  will  take  care  not  to  entrust 


*  Montesquieu,  B.  11,  ch.  6. 

•  M.  Turcot  uses  the  following  strong  language :  "  The  tyranny  of  the  people  is  the 
most  cnicl  and  intolerable,  because  it  leaves  the  fewest  resources  to  the  oppressed.  A 
despot  is  restrained  by  a  sense  of  his  own  interest.  He  is  checked  by  remorse  or  public 
opinion.  But  the  multitude  never  calculate ;  the  multitude  are  never  checked  by 
remorse,  and  will  even  ascril)e  to  themselves  the  highest  honor,  when  they  descn'e  only 
disgrace."    Letter  to  Dr.  Price. 

»  1  Black.  Comm.  146. 
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tLe  latter  with  bo  large  a  power,  a»  may  tend  to  the  sabremoo  of  its 
own  independence,  and  therewith  of  iho  liberty  of  tho  eabjecl." 
Again  ;  '*  In  this  distinct  and  separate  existence  of  the  judicial  povtr 
in  a  peculiar  body  of  men,  nominated,  indeed,  hy,  but  not  rcmoTaUa 
at,  the  pleasure  of  the  crown,  consists  one  main  preserrativo  of  the 
public  liberty ;  which  cannot  long  subBiet  in  any  state,  unless  tLs 
admiutstration  of  common  justice  bo  in  somo  dogreo  separated  £ram  the 
legislative,  and  also  the  executive  power.  Were  it  joined  with  tha 
legislative,  the  life,  liberty,  and  property  of  the  subject  would  he  ia 
the  hands  of  arbitrary  judges,  ithose  decisions  would  then  be  regulateil 
only  by  their  opiuions,  and  not  by  any  fundamental  principlea  of  law ; 
which,  though  legislators  may  depart  from,  yet  judges  are  bound  u 
observe.  Were  it  joined  with  the  executive,  this  union  might  soon 
an  overbalaaoe  for  the  le^ative."  ' 


I 


•  I  Itlnck.  Comm.  !69.    See  I  Wlboa'n  Law  I^ctorM,  39t,  399, 400,  40T,  40% 

Woorleaon'a  Elom.  of  jQri«p.  53,  5B.  TliB  remarks  of  Dr.  Pfl!ej,  on  the  aiune  suf^ld^ 
■TO  full  of  his  usual  pTOCliiMil  stnsc  "  Tlii:  tli-st  nmxiui."  mya  he,  '■  of  u  fi>;c  ilate  it, 
that  Ihe  laws  be  made  by  one  Kt  of  men,  and  Bclminislerod  bj  anolher ;  in  other  ironb, 
that  the  letcislativc  and  judiflal  rbsraclcrs  be  kept  lepamte.  When  these  ofljces  u« 
united  in  tlie  aame  pereoD  or  assembly,  particular  laws  ore  made  fbr  poiticnlai  eaati. 
springing  oftonliinca  from  partial  molivcs,  and  directed  to  private  euda.  Wbilii  the; 
in  kept  Baparalc.  general  laws  are  made  by  one  body  of  men,  widiool  foreaeeing  whom 
they  may  nfleci ;  and,  wh<?D  made,  they  must  be  appUed  by  the  other,  let  them  »tkft 
whom  Ihey  *ill. 

"For  (be  sake  of  illnstration  let  it  bo  suppiwed,  in  tiiii  country,  either  that,  pariift- 
mentB  being  laid  unit,  the  courts  of  Westminster  Hall  made  their  own  lans ;  or,  ihil 
the  two  houses  of  parliament,  with  the  king  at  their  head,  tried  and  dedded  causet  at 
&eir  bar.  It  is  evident,  in  the  fint  place,  that  the  decisions  ofsoch  a  judicature  voold 
be  eo  many  laws;  and,  in  the  nerond  place,  that,  wlwn  the  parties  and  the  inlerens  to  h» 
affected  hy  the  laws  wero  known,  the  inclinations  of  the  law-makers  woold  inetiub^ 
attach  on  one  side  or  the  olJicr ;  and  that  where  there  wcro  neither  any  fixed  rules  U 
regulate  their  determination*,  nor  any  gnperior  power  lo  control  their  progpedinps,  ihrae 
inclinations  would  inlerfore  with  iho  intcprily  of  public  justice.  The  coDScquenec  «f 
which  mu'it  be,  that  the  snbjocts  of  such  a  constitution  would  live  diber  without  anj 
COUBtont  laws,  that  is,  withoat  any  known  preeatabli^hed  rules  of  adjudication  nbatevei-, 
or  nnder  laws  ninilo  for  portii'ulnr  persons,  and  [■.ii-t.il.iii;.-  ■■{  :U<-  lOMnidiclious  and 
iaiqaity  oT  Ihc  moliies,  lo  which  tbc/oired  iheii  uiif,.ii. 

''^  These  dangers,  b;  the  division  of  the  legislalive  and  jodidal  fancfioiu,  are  ia  dii 
cotintry  effbctuallj  provided  against.  Parliament  knows  not  the  indiTiduali,  npoa 
whom  its  acts  will  operate ;  it  haa  no  cases  or  parties  before  it ;  no  prirate  designs  ta 
terre ;  consequently,  its  resolutions  will  be  suggested  bj  the  consideration  of  uniTend 
effects  and  lendencies,  which  always  produce  impartial,  and  commo&lj  adTanCageoM 
regulations.    When  laws  are  made,  courts  of  justice,  trbaterer  bg  the  diapodtion  of  lb« 
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§  523.  Aod  the  FederaHat  has,  with  equal  point  and  brevity,  re- 
marked, that  "  the  accumuktion  of  all  powers  legislative,  executive, 
and  Judiciary,  in  the  same  hands,  whether  of  one,  a  few,  or  manj,  and 
whether  hereditary,  se!f-ap pointed,  or  elective,  may  be  jusUy  pn> 
nounced  the  very  definition  of  tyranny."  ^ 

§  524.  The  general  reasoning,  by  which  the  maxim  is  supported, 
independently  of  the  just  weight  of  the  authority  in  its  favor,  seems 
entirely  satisfactory.  What  b  of  far  more  value  than  any  mere  rea- 
soning, experience  has  demonstrated  it  to  be  founded  in  a  just  view  of 
the  nature  of  government,  and  the  safety  and  liberty  of  the  people. 
And  it  is  no  small  commendation  of  the  constitution  of  the  United 


jndgc9,  loaat  abide  by  tbem ;  for  the  legisladrc  being  neceasarily  the  aapreme  power  of 
the  state,  the  jiidiriol  and  eyery  other  power  ia  acconnlablo  to  that;  and  it  cannot  be 
doubted,  ibrtt  the  persons,  who  poseess  the  sovereign  anthoritj  of  government,  will  bo 
teoicious  of  the  laws,  which  the;  l)ieni>elves  prescribe,  and  aofficientl;  jealoai  of  Iho 
■SEUDiptioo  of  dispensing  and  legislative  power  by  anj  others."  Palej's  Moral  Philoso- 
phy, B.  G,  eh.  8. 

'  The  Federalist,  No.  47;  Id.  No.  22,  See  also  Gov.,  Randolph's  Letter,  *  Elliot's 
Deb.  133;  Woodeson'i  Elem.  of  Jurisp.  &3,  56.  Mr.  Jefferson,  in  his  Notes  on  Vir- 
ginia,* has  expressed  the  same  truth  with  pctuliar  fervor  and  force.  Speaking  of  the 
constilnlion  of  government  of  his  own  state,  lie  says,  "  all  the  powers  of  government, 
legislative,  executive,  and  jndiciary,  result  to  the  Icgislntivo  body.  The  conrentrnting 
these  in  the  same  hands  is  precisely  the  definitioa  of  a  de»potif  government.  It  will  be 
DO  alleviation,  that  these  powers  will  be  exercised  by  a  pluratity  of  hands,  and  not  by  m 
single  one-  One  hundred  and  seventy-throe  despots  would  surely  be  as  oppressive  a* 
one.  Let  those,  who  doubt  il,  turn  their  eyes  on  the  republic  of  Venice.  An  elective 
despotism  is  not  the  government  we  fought  for;  hut  one,  which  should  not  only  be' 
founded  on  free  principles,  but  in  which  the  jjowers  of  government  should  be  so  divided 
and  bulanrcd  among  several  bodies  of  magislrncy,  as  that  no  one  couM  tranecend  their 
legal  limits  without  being  effeclually  checked  and  restrained  by  the  olhert"  Yet  Vir- 
pnia  lived  voluntarily  under  this  con«ti(u(ion  more  than  fifty  years  ;t  and,  nolwith- 
standing  (his  solemn  warning  by  her  o*"i  favorite  statesman,  in  the  recent  revision  of 
her  old  coustitntion  and  the  formation  of  a  new  one,  she  has  not  in  this  respect  changed 
the  ])owers  of  the  govcmmont.    The  legislalnre  stilt  remains  with  all  its  great  poweta. 

No  ]>crson,  however,  has  examined  this  whole  subject  more  profoundly,  and  with  more 
illustrations  from  histon'  and  political  philosophy,  than  Mr.  John  Adams,  in  his  cele- 
brated Defence  of  the  American  Constitutions.    It  deserves  a  thorough  perusal  I^ 

Milton  was  an  open  advocate  for  concentrating  all  powers,  legislative  and  execntlTe, 
in  one  body ;  and  hii  opinions,  as  well  as  those  of  some  other  men  of  a  philosophicaJ 
cast,  are  sufficiently  wild  and  extravagant  to  put  ns  upon  our  gnard  agftbut  too  much 
reliance  on  mere  authority.t 
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States,  that  instead  of  adopting  a  new  theory,  it  has  pllCtd  this  pi»e- 
tical  truth,  as  the  basis  of  its  urganizatioo.  It  has  pl)ice<l  tliv  legislft- 
tive,  c:^ecative,  and  Judioial  powers  ia  diflbront  bonds.  It  has,  as  m 
ehall  prosentljT  see,  made  their  term  of  office  and  their  organuatiaa 
different ;  and,  for  objects  of  permanent  and  paramouot  importance, 
has  given  to  tlie  judicial  depitrtmcnt  a  tenure  of  office  during  good 
behavior ;  while  it  has  limited  each  of  the  others  to  a  term  of  jeat*. 
§  ri2;j.  But  when  wc  speiik  of  a  separation  of  the  three  grcWj 
depart mcnts  of  government,  and  maintain,  that  tliftt  separation  is  iadJa*! 
ponsniilc  to  public  hbcrty,  we  are  to  understand  this  maxim  in  a  linutl 
«d  sense.  It  is  not  meant  to  affirm,  that  they  must  bo  Itept  wboUj 
and  entirely  separate  and  distinct,  and  have  no  common  link  of  ceo- 
nection  or  dependence,  the  one  upon  the  other,  in  the  slightest  degree. 
The  true  meaning  is,  that  the  whole  power  of  one  of  Uieae  departineiitl] 
should  not  be  exercised  by  t!ie  same  hands,  which  possess  the  nboUJ 
power  of  either  of  the  other  deiwirtments  ;  and  that  such  exercise  of 
the  whole  vrould  subvert  the  principles  of  a  free  constitution.  Thb  ba*  > 
been  shown  with  great  cleameas  and  accuracy  by  the  authors  of  tbe  I 
Federalist,^  It  was  obviously  the  view  taken  of  the  subject  by  ]Mon- ! 
tesquieu  and  Elackstone  in  their  Commentaries ;  for  they  were  each 
epealving  with  approbation  of  a  constitution  of  government,  which  em- 
braced tliifl  division  of  powers  in  a  general  view;  but  which,  at  the 
same  time,  estabhahed  an  occasional  mixture  of  each  with  the  others, 
and  a  mutual  dependency  of  each  upon  the  others.  The  slightest 
examination  of  the  British  constitution  will  at  once  convince  us,  that 
Ijie  legisla'ive,  executive,  and  judiciary  departments  are  by  no  means 
totaUy  distinct,  and  separate  from  each  other.  The  executive  ma^ 
trate  forms  an  integral  part  of  the  legislative  department ;  for  parlia- 
ment consists  of  the  king,  lords,  and  commons ;  and  no  law  can  be 
passed  except  by  the  assent  of  the  Iwng.  Indeed,  he  possesses  cert^ 
prerogatives,  such  as,  for  instance,  that  of  making  foreign  treaties,  by 
vhich  he  can,  to  a  limited  extent,  impart  to  them  a  legislative  force 
and  operation.  He  also  poSiSesess  the  sole  appointing  power  to  tije  judi- 
cial department,  though  the  judges,  when  once  appointed,  are  not  sub- 
ject to  his  will,  or  power  of  removal.  The  house  of  lords  also  coosti- 
tutes,  not  only  a  vital  and  independent  branch  of  the  legislature,  but 
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is  also  a  great  constitutional  council  of  the  executive  magistrate,  and 
is,  in  the  last  resort,  the  highest  appellate  judicial  tribunal.  Again ; 
the  other  branch  of  the  legislature,  the  commons,  possess,  in  some  sort, 
a  portion  of  the  executive  and  judicial  power,  in  exercising  the  power 
of  accusation  by  impeachment ;  and  in  this  case,  as  also  in  the  trial 
of  peers,  the  house  of  lords  sits  as  a  grand  court  of  trials  for  public 
offences.  The  powers  of*  the  judiciary  department  are,  indeed,  more 
narrowly  confined  to  their  own  proper  sphere.  Yet  still  the  judges 
occasionally  assist  in  the  deliberations  of  the  house  of  lords  by  giving 
their  opinions  upon  matters  of  law  referred  to  them  for  advice ;  and 
thus  they  may,  in  some  sort,  be  deemed  assessors  to  the  lords  in  their 
le^lative,  as  well  as  judicial  capacity.^ 

§  526.  Mr.  Justice  Blackstone  has  illustrated  the  advantages  of  an 
occasional  mixture  of  the  legislative  and  executive  functions  in  the 
English  constitution  in  a  striking  manner.  "  It  is  highly  necessary," 
says  he,  "for  preserving  the  balance  of  the  constitution,  that  the 
executive  power  should  be  a  branch,  though  not  the  whole  of  the  legis- 
lative. The  total  union  of  them,  we  have  seen,  would  be  productive 
of  tyranny.  The  total  disjunction  of  them,  for  the  present,  would,  in 
the  end,  produce  the  same  effects  by  causing  that  union,  against  which 
it  seems  to  provide.  The  legislative  would  soon  become  tyrannical  by 
making  continual  encroachments,  and  gradually  assuming  to  itself  the 
rights  of  the  executive  power,  &c.  To  hinder,  therefore,  any  such 
encroachments,  the  king  is,  himself,  a  part  of  the  parliament ;  and,  as 
this  is  the  reason  of  his  being  so,  very  properly,  therefore,  the  share 
of  legislation,  which  the  constitution  has  placed  in  the  crown,  consists 
in  the  power  of  rejecting^  rather  than  resolving ;  this  being  sufficient 
to  answer  the  end  proposed.  For  we  may  apply  to  the  royal  negative, 
in  this  instance,  what  Cicero  observes  of  the  negative  of  the  Roman 
tribunes,  that  the  crown  has  not^ny  power  of  doing  wrong;  but 
merely  of  preventing  wrong  from  being  done.  The  crown  cannot 
begin  of  itself  any  alterations  in  the  present  established  law ;  but  it 
may  approve,  or  disapprove  of  the  alterations  suggested,  and  consented 
to  by  the  two  houses."  ^ 

§  527.  Notwithstanding  the  memorable  terms,  in  which  this  maxim 
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of  a  divison  of  powers  is  incorporated  into  the  bill  of  nglits  of  mui; 
of  our  Btftte  constitutions,  tbe  same  mixture  will  be  found  proridcd  fiir, 
acd  indeed  reipired  in  the  same  solemn  inatrumcnts  of  government. 
Thua,  iJie  governor  of  Massachusetts  exercises  a  part  of  the  le^sia- 
tivc  power,  possessing  a  qualified  negative  upon  all  laws.  The  Iwuse 
of  representatives  is  a  graud  inijuest  for  accusation  ;  and  tbc  senate  is 
a  hif;h  court  for  the  trial  of  i^lpeachment3^  Tbe  governor,  with  tbe 
udvieo  of  the  executive  council,  possesses  the  power  of  appointment  in 
general ;  but  the  appointment  of  certain  officers  still  belongs  to  tlie 
senate  and  house  of  ropresentatires.  On  the  other  hand,  although  the 
judicial  department  is  distinct  from  the  executive  and  Ic^slative  in 
many  respects,  either  branch  may  reijuire  the  advice  of  the  judges. 
iipon  solemn  questions  of  law  referred  to  them.  The  sftmc  genonJ 
division,  with  the  same  occasional  mixture,  may  be  found  in  tlie  cm- 
Btitutions  of  otiier  states.  And  in  some  of  them  the  deviatioofi  twa 
the  strict  theory  are  quite  remarkable.  ■  Thus,  until  the  late  revinoo. 
the  constitution  of  New  York  constituted  tbe  governor,  the  chancellor, 
and  the  jud;^os  of  the  i^upremc  court,  or  nny  two  of  them  i\-ith  the  i 
governor,  a  council  of  revision,  which  possessed  a  qualified  negative 
upon  all  laws  passed  by  the  senate  and  house  of  representatives.  And, 
now,  tbe  chancellor  and  the  judges  of  tbe  supreme  court  of  thai  state 
constitute,  with  the  senate,  a  court  of  impeachment,  and  for  the  co^ 
rection  of  errors.  In  New  Jersey  tbe  governor  is  appointed  by  the 
le^slature,  and  is  the  chancellor  and  ordinary,  or  surrogate,  a  member 
of  the  supreme  court  of  appeals,  and  president,  with  a  casting  vote, 
of  one  of  the  branches  of  tbe  legislature.  In  Virginia  the  great  mass 
of  tbe  appointing  power  is  vested  in  tbe  legislature.  Indeed,  there 
is  not  a  single  constitution  of  any  state  in  tbe  union,  which  does  not 
practically  embrace  some  acknowledgment  of  the  maxim,  Mid  at  the 
same  time  some  admixture  of  powters  constituting  an  exception  to  it.' 
§  528.  It  would  not,  perhaps,  be  thought  important  to  have  dwelt 
on  this  subject,  if  originally  it  had  not  been  made  a  special  objectioD 
to  the  constitution  of  tbe  United  States,  that  though  it  professed  to  be 
founded  upon  a  division  of  the  le^lative,  executive,  and  ja^cial 
departments,  yet  it  was  really  chargeable  with  a  departure  from  the 
doctrine  by  accumulating  in  some  instances  the  different  powers  in  the 
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same  hands,  and  by  &  mixture  of  thenf  In  others ;  so,  that  it,  in  effect, 
snbverted  the  maxim,  and  could  not  hut  be  dangerous  to  the  public 
liberty.'  The  fact  must  be  admitted,  that  such  an  occasional  accum- 
mulation  and  mixture  exist ;  but  the  couclusion,  that  the  sjstem  is 
therefore  dangerous  to  the  public  liberty,  is  wholly  inadmissible.  If 
the  objection  ivere  well  founded,  it  would  apply  with  equal,  and  in 
some  cases  with  far  greater  force  to  most  of  our  state  constitutions ; 
and  thus  the  people  would  be  proved  their  own  worst  enemies,  bj 
embodying  in  their  own  coMtitutions  the  means  of  overthrowing  their 
liberties. 

§  529.  The  authors  of  the  Federalist  thought  this  subject  a  matter 
of  vast  importance,  and  accordingly  bestowed  upon  it  2  most  elaborate 
commentary.  At  the  present  time  the  objection  may  not  be  felt,  as 
possessing  much  practical  force,  since  experience  has  demonstated  the 
fiillacy  of  the  suggestions,  on  which  it  was  founded.  But,  as  the 
objection  may  be  revived  ;  and  as  a  perfect  separation  is  occasionally  ~ 
found  supported  by  the  opinions  of  ingenious  minds,  dazzled  by  theory, 
k  and  extravagantly  attached  to  the  notion  of  simplicity  in  government, 
it  may  not  bo  without  use  to  recur  to  some  of  the  reasoning,  by  which 
those  illustrious  statesmen,  who  formed  the  constitution,  while  they 
admitted  the  general  truth  of  tlie  maxim,  eudeavurod  to  prove,  that  a 
rigid  adherence  to  it  in  all  cases  would  he  subversive  of  the  efficiency 
of  the  government,  and  result  in  the  destruction  of  the  public  liberties. 
The  proposition,  which  they  undertook  to  maintain,  was  this,  that 
"  imless  these  departments  be  so  far  connected  and  blended,  as  to  ^ve 
to  each  a  constitutional  control  over  the  others,  the  degree  of  separa- 
tion, which  the  maxim  requires,  as  essential  to  a  free  government,  can 
never  in  practice  bo  duly  maintained."  ^ 

§  530,  It  is  proper  to  premise,  that  it  b  agreed  on  allftdes,  that 
the  powers  belonging  to  one  department  ought  not  to  be  directly  and 
completely  administered  by  cither  of  the  other  departments ;  and,  as 
a  corollary,  that,  in  reference  to  each  other,  neither  of  them  ought  to 
possess,  directly  or  indirectly,  an  overruling  influence  in  the  adminis- 
tration of  their  respective  powers.^  "Power,  however,  is  of  an  en- 
croaching natare,  and  it  ought  to  be  effeetaally  restrained  from  pass- 
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ing  the  linuts  ssaigned  to  it."  Earing'  separatod  Ute  tbre«  gmt 
departmenta  bj  a  broad  fine  from  each  other,  the  difficult  task  rataniB 
to  provide  somo  praclioal  neaiu  for  tho  necurity  of  c&ch  a;;aiii£t  tha 
meditated  or  occanooal  inTasione  of  tlio  otlien.  li  iC^  sufficient  k 
declare  on  parehmeDt  in  the  constitution,  Umt  cnch  shft])  retnaiu,  ill. 
neither  shall  usurp  the  functions  of  tLo  lAhcr  f  No  one,  well  -tai 
in  history  in  general,  or  even  in  our  own  Listor/  during  the  period  rf 
the  existence  of  our  state  constitutions,  will  jilnco  much  rclianeft  ca 
such  declarations.  In  tiie  first  place,  tnea  may  and  nill  differ,  as  it 
the  nature  and  extent  of  the  pr(^biti<iQ.  Their  wishes  aiwi  tba 
interests,  the  preralence  of  faction,  an  apparent  neceaaity,  or  a  )lt^ 
dominant  popularity,  irill  ffve  a  strooj;  bias  to  their  judgTD«nts,  aal 
easily  satisfy  them  with  reasoning,  irhicii  has  but  a  plausHdc  colorir^ 
And  it  has  beca  accordingly  found,  tljat  the  theory  has  bcut  xmAir 
the  occasional  pressure,  as  well  as  under  the  occaaioual  elaeticily  ^ 
public  opinion,  and  as  well  in  the  states,  as  in  the  general  gDvcnuDcnt 
under  the  confederation.  Usurpations  of  power  have  been  notoriously 
assumed  by  particular  departments  in  onch;  ami  it  has  oOfii  hap-  ' 
pencd,  that  these  very  usurpations  have  received  popular  favor  asd  \ 
indulgence.' 

$  531.  Id  the  next  place,  in  order  to  preserve  in  full  vigtv  the  <M»] 
stitutional  barrier  between  each  department,  when  they  are  attirfllf 
Beparatcd,  it  is  t^viously  indispensable,  that  each  shoold  possM ' 
equally,  aod'  in  the  same  degree,  the  means  of  self-protQOtion.  Now,  ii  i 
point  of  theory,  this  would  be  almost  imprae  tic  able,  if  not  impossiblfl; 
and  in  point  of  fact,  it  is  well  known,  that  the  means  of  Belf-protectioi 
in  the  different  departments  are  immeasurably  disproportionate.  Da  ' 
judiciary  is  incomparably  the  weakest  of  either  ;  and  most  forevw,  ii 
a  cousidcr^lc  measure,  be  subjected  to  the  legislatire  power.  Ani 
the  latter  has,  and  must  have,  a  controlling  influenco  over  the  exeoil-, 
tivo  power,  since  it  holds  at  its  own  command  all  the  resoarcea,  I7' 
which  a  chief  magistrate  could  make  himself  formidable.  It  possesM 
the  power  over  the  purse  of  the  nation,  and  the  property  of  tiie  peoplh 
It  cau  grant,  or  withhold  supplies ;  it  can  levy,  or  withdraw*  taxM; 
it  can  unnerve  the  power  of  the  sword  by  striking  down  the  wm, 
which  wields  it. 

^  532.  De  Lolme  has  said,  with  great  empbaus,  "  It  jMy  irititoiit 
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doubt,  absolutely  necessary  for  securing  the  constitution  of  a  state,  to 
restrain  the  executive  power ;  but  it  is  still  more  necessary  to  restiftiin 
the  legislative.     What  the  former  can  duly  do  by  successive  steps,  (I 
►mean  subvert  the  laws,)  and  through  a  longer,  or  a  shorter  train  of 
«nt<}rprises,  the  latter  does  in  a  moment.     As  its  bare  will  can  give 
being  to  the  laws,  so  its  bare  will  can  also  annihilate  them ;  and  if  1 1 
may  be  permitted  the  expression,  the  legislative  power  can  change  the 
constitution,  as  God.  created  the  light.     In  order,  therefore,  to  insurer 
stability  to  the  constitution  of  a  state,  it  is  indispensably  necessary  to     <  '«'i 
restrain  the  legislative  authority.     But,  here,  we  must  observe  a  dif-i 
ference  between  the  legislative  and  executive  powers.     The  latter  may, 
be  confined,  and  even  is  more  easily  so,  when  undivided.     The  legb- 
lative,  on  the  contrary,  in  order  to  its  being  restrained,  should  abso- 
lutely be  divided.''  ^ 

§  533.  The  truth  is,  that  the  legislative  power  is  the  great  andl^T^ 
overruling  power  in  every  free  government.    It  has  been  remarked 
with  equal  force  and  sagacity,  that  the  legislative  power  is  every- 
where extending  the  sphere  of  its  activity,  and  drawing  all  power  into 
its  impetuous  vortex.     The  founders  of  our  republics,  wise  as  they  I 
were,  under  the  influence  and  the  dread  of  the  royal  prerogative, 
which  was  pressing  upon  them,  never  for  a  moment  seem  to  have 
turned  their  eyes  from  the  immediate  danger  to  liberty  from  that 
source,  combined,  as  it  was,  with  an  hereditary  authority  and  an  he- 
reditary peerage  to  support  it.     They  seem  never  to  have  recollected    f 
the  danger  from  legislative  usurpation,  which,  by  ultimately  assem-    ' 
bling  all  power  in  the  same  hands  must  lead  to  the  same  tyranny,  as 
is  threatened  by  executive  usurpations.     The  representatives  of  the 
people  will  watch  with  jealousy  every  encroachment  of  the  executive 
magistrate,  for  it  trenches  upon  their  own  authority.     But,  who  shall  I 
watch  the  encroachment  of  these  representatives  themselves  ?     Will 
they  be  as  jealous  of  the  exercise  of  power  by  themselves,  as  by 
others  ?     In  a  representative  republic,  where  tho  executive  magis- 
tracy is  carefully  limited,  both  in  the  extent  and  duration  of  its  power ; 
and  where  the  legislative  power  is  exercised  by  an  assembly,  which 
is  inspired,  by  a  supposed  influence  over  the  people,  with  an  hitrepid 
confidence  in  its  own  strength ;  which  is  sufficiently  numerous  to  feel 
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all  the  fmom,  whkh  totsate  Ika  mnldtado  ;  j^et  not  so  nnmeiou, 
as  to  be  incftpable  of  pnnnung  tiic  oLji^cts  nf  its  pasBtuns  hj  neoB 
vhicli  reasoa  prescribes ;  it  is  eh^y  to  sec,  that  tlie  tcndencjr  to  tht 
nsurpatioD  of  pover  is,  if  not  constant,  rU  \cast.  prub)il>lG  ;  and  tinli 
18  against  the  enterpriang  ambitioii  <>t'  ibb  department,  that  th«  pao^ 
ma;  ^rell  indulge  all  Hieir  jeilons;.  auA  cxltau^t  all  liicir  precaatisMr 
^  534.  There  are  many  reasons,  ivliii:li  may  be  assi^cd  for  Aft 
engrossing  influence  of  the  le^slativc  department.  In  tlio  first  pluiv 
its  conatittttio&al  powers  are  more  extcmY',  and  less  capable  of  bsiq 
brought  within  precise  limits,  tiian  those  of  ei^er  of  the  other  d«pM 
ments.  The  bounds  of  the  exeeative  authority  are  easily  marked  at  \ 
and  defined.  It  reaches  few  objects,  and  those  are  known.  It  em 
not  transoend  them,  withont  bon^  brought  in  contact  vrith  the  otbff 
departments.  Laws  may  check  and  rcstraJQ  and  bDundI^oXcr«i«> 
The  Rame  remarks  apply  with  slill  greater  force  to  the  judictaiy.  TV 
jurisdiction  is,  or  may  be,  bomided  to  a  few  objects  or  pcrsom;  tf. 
however  general  and  unlimited,  itd  operations  are  n«eesBari]y  oomfiDfJ 
to  the  mere  administration  of  privnte  and  public  justice.  It  cMn.il 
:  punish  without  law.  It  cannot  create  controverues  to  act  npoo.  It 
can  decide  only  upon  rights  and  cases,  as  they  are  brought  by  odms 
before  it.  It  can  do  nothing  for  itself.  It  must  do  erery  thing  far 
cthera.  It  must  obey  t)ie  laws  ;  and  if  it  cormptly  administerB  tfam, 
it  is  subjected  to  the  power  of'impeachment.  On  the  other  hand,  fts  f 
legislative  power,  except  in  the  few  cases  of  constdtutional  prohilatioi^l  i 
is  unlimited.  It  is  forever  varying  its  means  and  its  eiula.  It  gH-  J 
ems  the  institutions,  and  laws,  and  public  policy  of  the  eoontn.  fi  ; 
regulates  al!  its  vast  interests.  It  disposes  of  all  its  property.  Look 
but  at  the  exercise  of  two  or  three  branches  of  its  ordinary  pmiBi. 
It  le^'ics  all  ta.\es  ;  it  directs  and  appropriates  all  supplies  ;  it  fltw 
the  rules  for  the  descent,  distributjon,  and  devises  of  all  property  hiU 
by  individuals.  It  controls  the  sources  and  tbe  resources  of  weatti 
It  changes  at  its  will  the  whole  fabric  of  tho  laws.  It  moalds  it  ii> 
pleasure  almost  all  the  institutions,  which  give  strength,  and  otHnfiil^ 
and  dignity  to  society. 

§  535.  In  the  next  place,  it  ia  tho  direct,  viuble  represeiitatinof| 
the  will  of  the  people  in  all  the  changes  of  times  and 


>  Tlic  Fi.>d«nili9i.  >'o,  46,  W. 
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It  has  the  pride,  as  well  as  the  power  of  numbers.^  It  is  easily  moved 
and  steadily  moved  by  the  strong  impulses  of  popular  feeling  and 
popular  odium.  It  obeys,  without  reluctance,  the  wishes  and  the  will 
of  the.  majority  for  the  time  being.  The  path  to  public  favor  lies  open 
by  such  obedience  ;  and  it  finds  not  only  support,  but  impunity,  in 
whatever  measures  the  majority  advises,  even  though  they  transcend 
the  constitutional  limits.  It  has  no  motive,  therefore,  to  be  jealous,  or 
scrupulous  in  its  own  use  of  power ;  and  it  finds  its  ambition  stimu- 
lated, and  its  arm  strengthened  by  the  countenance  and  the  courage 
of  numbers.  These  views  are  not  alone  those  of  men,  who  look  with 
apprehension  upon  the  fate  of  Republics ;  but  they  are  also  freelj 
admitted  by  some  of  the  strongest  advocates  for  popular  rights,  and  the 
permanency  of  republican  institutions.^  Our  domestic  history  furnisheq^ 
abundant  examples  to  verify  these  suggestions.^ 

§  536.  K,  then,  the  legislative  power  possesses  a  decided  prepon-( 
derance  of  influence  over  either  or  both  of  the  others  ;  and  if,  in  its) 
own  separate  structure,  it  furnishes  no  effectual  security  for  the  othergJL. 
or  for  its  own  al)stinence  froiii  usurpations,  it  will  not  be  suflScicnt  to? 
rely  upon  a  mere  constitutional  division  of  the  powers  to  insure  ourj 
liberties.^ 

§  537.  Wliat  remedy,  then,  can  be  proposed, .  adequate   for  the 
exigency  ?     It  has  been  suggested,  that  an  appeal  to  the  people,  at 
stated  times,  might  redress  any  inconvenience  of  this  sort.     But,  if 
these  be  frequent,  it  will  have  a  tendency  to  lessen  that  respect  for, 
and  confidence  in  the  stability  of  our  constitutions,  which  is  so  essen- 1 
tial  to  their  salutary  influence.     If  it  be  true,  that  all  goveniments 
rest  on  opinion,  it  is  no  less  true,  that  the  strength  of  opinion  in  each 
individual,  and  its  practical  influence  on  his  conduct,  depend  much 
upon  the  number,  which  he  supposes  to  have  entertained  the  same       p 
opinion.^    There  is,  too,  no  small  danger  in  disturbing  the  public  tran-l  ^^ 
quillity  by  a  frequent  recurrence  to  questions  respecting  the  funda-^( 

*  ** Niiincrous  assemblies,''  says  AI.  Turgot,  "arc  swayed  in  their  debates  by  die 
smallest  motives." 

«  See  Mr  Jeficrson's  very  striking  remarks  in  his  Notes  on  Virginia,  p.  105,  196,  197,    ^ 
248.    In  December,  1776,  and  again,  June,  1781,  the  legislature  of  Virginia,  under  a 
great  ]»r(*?siirc,  were  near  passing  an  act  api)Ointing  a  dictator,    lb.  p.  207. 

3  The  Federalist,  So.  48,  49. 

*  Sec  Jelfersou's  Notes  on  Virginia,  195,  196,  197. 

*  The  Federalist,  No.  48. 
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diver'-itiea  of  ofanioit  upon  the  moct  ntal  qtiestioos ;  and  Ihm  ccMH 
difficiilcj  in  brb^g  »  ntftjority  to  eoDcar  b  tbo  loo^^ted 
yof  the  mimdMt  pronnona.  Temponty  fcefings  sad 
A*  popular  prejodicOT,  aa  ardent  lore  of  dieorr,  ui  «nthada*tio 
/  mcnt,  inezperieace,  aad  ignorance,  aa  well  u  proeoooeiTed  gfnda 
oi>erat<t  wooderfally  to  Uind  the  jod^nent,  and  Bodoee  the  imdentnt- 
ing.  It  win  probably  be  fottnd,  in  dia  hUtoTj  of  moat  coDventMNMrf 
tills  port,  that  the  best  and  woDdest  parte  of  the  coostittttwiiT  tbaSt 
wLicli  give  it  pennanent  ralne,  aa  i^Q  as  safe  and  titttAj  apentaoa, 
arc  precisely  those,  which  baTe  enjoyed  the  IcaM  of  the  puli^c  fiinrat 
the  moment,  or  were  leaat  estimated  by  the  fnaiM*.  A  lacky  hit,  ar 
a  atron;;  figure,  has  not  nn&eqnendy  orrrtani«d  Ae  beat  reaiOMd 
plan.  Thne,  Dr.  FrSSS^T^mnaA,  that  a  Ic^ttatviro,  with  tm 
brandies,  was  a  wagon",  drawn  by  ft  horse  before,  and  %,bone  Mood, 
.  in  opjiosito  directions,  u  nnderstood  to  Lave  been  deci^o  in  inHodnf 
Fcnnsylvftnia,  in  her  original  constitation.  to  invest  all  the  l^^^slatm 
power  in  a  single  body.^  Id  her  present  constitution,  that  error  hi^ 
been  fortunately  corrected.  It  is  not  believed,  that  the  clause  in  the 
constitution  of  Vermont  providing  for  a  eepteniual  oonbcil  of  censon 
to  inciuiro  into  the  infractions  of  her  constitution  during  the  laat  septe- 
nary, and  to  reconunend  suitable  measures  to  the  le^hituTe,  and  la 
call,  if  they  sco  fit,  a  convention  to  amend  the  constitution,  has  been 
of  any  practical  advantage  in  that  state  in  securing  it  against  le^sla- 
tive  or  other  usurjiationa,  beyond  the  security  possessed  by  olhec 
states,  having  no  such  provision.^ 

(j  5?.y.  On  tbo  other  hand,  if  an  appeal  to  the  people,  or  a  oonyea^ 
tion,  is  to  be  called  only  at  great  distances  of  time,  it  will  afford  no 
redress  for  the  most  pressing  mischiefs.  And  if  the  measures,  whidi 
are  supposed  to  be  infractions  of  the  constitution,  enjoy  popular  &Tor, 
or  comliinc  extensive  private  interests,  or  have  taken  root  in  the  halut 


'  Tlic  Fc'lcralist,  Ko.  4S,  M. 

*  1  A'lumu'B  Amcrirnn  CoDstitolion*,  105,  106. 

•  Tliu  hi-toiy  of  the  fonner  conslilution  of  3'tnr 
dl  of  retiiiorii,  sliovii  the  little  value  of  proiisians  o 
Federalist,  Ko.  *9,  50. 
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of  tlie  government,  it  is  obvious,  that  the  chances  of  any  effectual 
redress  will  be  essentially  diminished.^ 

§  539.  But  a  more  conclusive  objection  is,  that  the  decisions  upon  /• 
all  such  appeals  would  not  answer  the  purpose  of  maintaining,  or  re-  ' 
storing  the  constitutional  equilibrium  of  the  government.  The  remarks 
of  the  Federalist,  on  this  subject,  are  so  striking,  that  they  scarcely 
admit  of  abridgment  without  impairing  their  force  :  "  We  have  seen, 
"  that  the  tendency  of  republican  governments  is  to  aggrandizement  f 
"  of  the  legislature  at  the  expense  of  the  other  departments.  The 
"  appeals  to  the  people,  therefore,  would  usually  be  made  by  the  exe- 
"  cutivo  and  judiciary  departments.  But  whether  made  by  one  or  the 
• "  other,  would  each  side  enjoy  equal  advantages  on  the  trial  ?  Let  us 
"  view  their  different  situations.  The  members  of  the  executive  and 
"judiciary  departments  are  few  in  number,  and  can  be  personally 
"  known  to  a  small  part  only  of  the  people.  The  latter,  by  the  mode 
"  of  their  appointment,  as  well  as  by  the  nature  and  permanency  of  it, 
"  are  too  far  removed  from  the  people  to  share  much  in  their  profcs- 
"  sions.  The  former  are  generally  objects  of  jealousy ;  and  their 
"  administration  is  always  liable  to  be  discolored  and  rendered  unpo- 
"  pular.  The  members  of  the  legislative  department,  on  the  other 
"  hand,  ai'C  ijuftierous.  They  are  distributed  and  dwell  among  the 
"  people  at  large.  Their  connections  of  blood,  of  friendship,  and  of 
"  acquaintance,  embrace  a  great  proportion  of  the  most  influential  part 
"  of  the  society.  The  nature  of  their  public  trust  implies  a  personal 
"  weight  with  the  people,  and  that  they  arc  more  immediately  the  con- 
"  fidential  guardians  of  their  rights  and  liberties.  With  these  advan- 
"  tages  it  can  hardly  be  supposed,  that  the  adverse  party  would  have 
"  an  equal  chance  of  a  favorable  issue.  But  the  legislative  party  . 
"  would  not  only  be  able  to  plead  their  case  most  successfully  with  the 
"  people  ;  they  would  probably  be  constituted  themselves  the  judges.  - 
"  The  same  influence,  which  had  gained  them  an  election  into  the  legis-  , 
"  lature,  would  gain  them  a  seat  in  the  convention.  If  this  should 
"  not  be  the  case  with  all,  it  would  probably  be  the  case  with  many, 
"  and  pretty  certainly  with  those  leading  characters,  on  whom  every 
"  thing  depends  in  such  bodies.  The  convention,  in  short,  would  be 
"  composed  chiefly  of  men,  who  had  been,  or  who  actually  were,  or  who 


1  The  Federalist,  No.  50. 
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"  expected  to  be,  memben  of  the  deputaMotf  dIkM 
"  arraigned.    They  vonld  oonseqiieiitiy  be  pertiei  Itf  ttie 
"  tion  to  be  deluded  by  them."  * 

§  540.  If,  then,  occanonfti  or  periodical  appedi  tolk* 
.  not  afford  an  effectual  barrier  against  the  inttada  of  tiie 
upon  the  other  deparbnents  of  the  goTemnMBt,  Hm 
resort  moat  be  had  to  some  oontriTaaoea  in  the  mtaiior  ■tanetora  «f  - 
the  govcnunent  itself,  which  shall  exert  a  oonetaDt  ^baA,  wad-  f» 
serve  the  mataal  relationa  of  each  with  the  oflmr.  '  Upon  m  tfaomi^ 
examination  of  the  sobjedb,  it  irill  be  foond,  flat  tlwoMi  b*  tal 
accomplished,  if  not  solefy  aooompliibed,  by  la  cBearionil  niikaitl 
'  of  the  powers  of  each  department  irith  fliat  <^  tb»  ottten^  nUb  #■' 
aepnratc  existence,  and  constitational  indepcD'Icnce  of  each  are  fa&j 
provided  for.  Each  department  should  bave  a  will  of  ita  own,  and  the 
mcml)ci-3  of  each  should  have  bnt  a  limited  ngcncy  in  the  acts  and  t^ 
pointmcnts  of  the  memben  of  the  others.  Each  should  have  its  V^u 
independence  secured  beyond  tlie  power  of  being  talcen  anay  by  eitbflH 
or  both  of  the  others.  But  at  the  same  time  the  relations  of  each  to  fte 
other  should  be  so  strong,  that  there  should  be  a  mutual  interest  to  sua- 
tiun  and  protect  each  other.  There  should  not  only  be  constitutional 
means,  hut  persona!  motives,  to  resist  encroachments  oT  one,  or  either 
of  the  others.  Thus,  ambition  would  be  made  to  counteract  atabitioa; 
the  deairc  of  power  to  check  power  ;  and  the  pressure  of  interest  to 
balance  an  opposing  interest.' 

§  541.  There  seems  no  adequate  method  of  producing  this  result 
but  by  a  partial  participation  of  each  in  the  powers  of  flie  other ;  aad 
by  introducing  into  every  operation  of  the  government  in  all  its 
brandies,  a  system  of  checks  and  balances,  on  vhich  the  safety  of  free 
institutions  has  ever  been  fouud  essentially  to  depend.  Thus,  for  in- 
stance, a  guard  against  rashness  and  violence  in  legislation  has  often 
been  found,  by  distributing  the  power  among  difierent  branches,  each 
having  a  negative  cheek  upon  the  other,  A  guard  agiuost  the  inroads 
of  the  legislative  power  upon  the  executive  has  been  •in  like  maimer 


1  The  FcaoTfdist,  No.  48.    The  Imth  of  tln!>  ransoning,  as  well «« the  a 
of  an)'  such  periodical  coDvcntioiu,  is  abiindouilv  eEtnbliahed  b;  ihe  history  of  l^nmijl- 
vnnia  uniteT  tier  fonner  consti lotion.* 

*  The  FcJcrtklist,  No.  48,  50,  51. 

■  Ths  FcJcraJiai,  No.  M.    See  S  Fiikin'*  HiMair.  SOS.  SOC 
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applied,  bj  giving  the  latter  a  qualified  negative  upon  the  former ; 
and  a  guard  against  executive  influence  and  patronage,  or  unlawful 
exercise  of  authority,  by  requiring  the  concuSFehce  of  a  select  coun- 
cil, or  a  branch  of  jhe  legslature  in  appointments  to  office,  and  in  the 
discharge  of  other  high  functions,  as  well  as  by  placing  the  command 
of  the  revenue  in  other  hands. 

§  542.  The  usual  guard,  applied  for  the  security  of  the  juTIicial 
department,  has  been  in  the  tenure  of  office  o^  the  judges,  who  com- 
monly arc  to  hold  office  during  good  behavior.  But  this  is  obviously 
an  inadequate  provision,  while  the  legislature  is  entrusted  with  a  com* 
pleto  power  over  the  salaries  of  the  judges,  and  over  the  jurisdiction 
of  the  courts,  so  that  they  can  alter,  or  diminish  them  at  pleasure. 
Indeed,  the  judiciary  is  naturally,  and  almost  necessarily  (as  has  been 
already  said)  the  weakest  department.^  It  can  have  no  means  of 
influence  by  patronage.  Its  powers  can  never  be  wielded  for  itself.  It 
has  no  command  over  the  purse  or  the  sword  of  the  natioij^  It  can 
neither  lay  taxes,  nor  appropriate  money,  nor  command  armies,nor 
appoint  to  offices.  It  is  never  brought  into  contact  with  the  people  by 
constant  appeals  and  solicitations,  and  private  intercourse,  which  belong 
to  all  the  other  departments  of  government.  It  is  seen  only  in  contro- 
versies, or  in  trials  and  punishments.  Its  rigid  justice  and  impartiality 
give  it  no  claims  to  favor,  however  they  may  to  respect.  It  stands 
solitary  and  unsupported,  except  by  that  portion  of  public  opinion, 
which  is  interested  only  in  the  strict  administration  of  justice.  It  can 
rarely  secure  the  sympathy,  or  zealous  support,  either  of  the  execu- 
tive, or  the  legislature.  If  they  are  not  (as  is  not  unfrequently  the 
case)  joalous  of  its  prerogatives,  the  constant  necessity  of  scrutinizing 
the  acts  of  each,  upon  the  application  of  any  private  person,  and  the 
painful  duty  of  pronouncing  judgment,  that  these  acts  are  a  departure 
from  tlio  law  or  constitution,  can  have  no  tendency  to  conciliate  kind- 
ness, or  nourish  influence.  It  would  seem,  therefore,  that  some  addi- 
tional guards  would,  under  such  circumstances,  be  necessary  to  pro- 
tect this  department  from  the  absolute  dominion  of  the  others.  Yet 
rarely  have  any  such  guards  been  applied  ;  and  every  attempt  to  intro- 
duce them  has  been  resisted  with  a  pertinacity,  which  demonstrates, 
how   sloAv  popular  leaders  are  to  introduce  checks  upon  their  own 


»  Montesq.  Spirit  of  Laws,  B.  11,  ch.  6. 
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power ;  and  how  dow  (be  peoplo  irc  to  bclierc,  that  the  jodiciarj  U  tin 
real  balwark  of  their  libertie*.  In  totae  of  tfae  stktos  the  jadicnl 
department  is  pu-ti&Uy  combiii«d  witb  some  bnucfaes  of  the  execadre 
and  legidlatire  JcpartmcDts;  and  it  is  bclicred,  that  ia  those  coses,  it 
has  UcQ  fbaad  no  unimpgrtaDt  aaxiliarjr  ia  preserving  &  wholesocao 
vigor  in  tiu  Uns,  aa  ircll  as  a  «Iioli.-9omo  admlaietratiQD  of  pub&s 
justice. 

■  ^  ii-i'i.  How  far  the  constitution  of  the  United  States,  in  tiie  sctoal 
separatiun  of  these  departments,  and  the  occasionat  nuxtures  of  some 
of  the  jxmera  of  each,  baa  aecomplisbed  the  objects  of  the  greu 
maxim,  which  we  hare  been  con»denng,  will  appear  mora  fbllj-,  wh«a 
a  survey  a  taken  of  the  particular  powers  confided  to  each  dcpan- 
ment.  But  the  trae  and  only  test  must,  after  aU,  be  experience, 
which  corrects  at  onire  the  errbrs  of  theory ,and  fortifies  and  iDostrates 
the  eternal  judgments  of  nature. 

§  544.  It  is  not  a  little  singular,  howerer,  (aa  has  beeo  itlread/ 
stated,^  that  one  of  the  principal  objections  urged  against  the  cao- 
stltution  at  the  time  of  its  ailoption  waa  this  occasional  mixture  of 
f  powers,'  upon  which,  if  the  preceding  reasoning  (drawn,  as  must  be 
seen,  from  the  ablest  commentators)  be  well  founded,  it  must  depend 
for  life  and  practical  influence.  It  was  said,  that  the  several  depart- 
ments of  power  were  distributed,  and  blended  in  such  a  manner,  ae  at 
once  to  destroy  all  symmetry  and  beauty  of  form  ;  and  to  expose  aooie 
of  the  essential  parts  of  the  edifice  to  the  danger  of  being  crushed  by 
the  disproportionate  weight  of  the  other  parts.  The  objection,  aa  it 
presents  itself  in  details,  will  be  more  accurately  examined  hereafter. 
But  it  may  here  be  said,  that  the  experience  of  more  than  forty  yean 
has  demonstrated  the  entire  safety  of  this  distribution,  at  least  in  the 
quarter,  where  the  objection  was  supposed  to  apply  with  most  force. 
If  any  department  of  the  government  has  an  undue  influence,  or 
absorbing  power,  it  certainly  has  not  been  cither  the  executive  or 
judiciary. 


'  The  FeJcralisl,  So.  *7;  Id.  3 
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CHAPTER  Vin. 


THE   LEGISLATURE. 


§  545.  The  first  article  of  the  constitutioii  contains  the  structure, 
organization,  and  powers,  of  the  legislature  of  the  Union.  Each  sec- 
tion of  that  article,  and  indeed  of  every  other  article,  will  require  a 
careful  analysis,  and  distinct  examination.  It  is  proposed,  therefore, 
to  bring  each  separately  under  review,  in  the  present  commentaries, 
and  to  unfold  the  reasons,  on  which  each  is  founded,  the  objections, 
which  have  been  urged  against  it,  and  the  interpretation,  so  far  as  it 
can  satisfactorily  be  ascertsdncd,  of  the  terms,  in  which  each  is  ex- 
pressed. 

§  54G.  The  first  section  of  the  first  article  is  in  the  following  words : 
"  All  legislative  powers  herein  granted  shall  be  vested  in  a  congress 
"  of  the  United  States,  which  shall  consbt  of  a  senate  and  house  of 
"  representatives." 

§  547.  This  section  involves,  as  a  fundamental  rule,  the  exercise 
of  the  legislative  power  by  two  distinct  and  independent  branches. 
Under  the  confederation,  the  whole  legislative  power  of  the  union  was 
vested  in  a  single  branch.  Limited  as  was  that  power,  the  concentrar 
tion  of  it  in  a  single  body  was  deemed  a  prominent  defect  of  the  con- 
federation. But  if  a  single  assembly  could  properly  be  deemed  a  fit 
receptacle  of  the  slender  and  fettered  authorities,  confided  to  the 
federal  government  by  that  instrument,  it  could  scarcely  be  consistent 
with  the  principles  of  a  good  government  to  entrust  it  with  the  more 
enlar;:5ed  and  vigorous  powers  delegated  in  the  constitution.* 

§  548.  The  utility  of  a  subdivision  of  the  legislative  power  into  dif- 
ferent branches,  ha^g  a  negative  upon  each  other,  is,  perhaps,  at  the 
present  time  admitted  by  most  persons  of  sound  reflection.^    But  it 


J  The  Federalist,  No.  22. 

'  Jetrerson's  Notes  on  Virginia,  194;  1  Kcnfs  Comm.  208;  DeLolme  on  the  Consti- 
tution of  England,  B.  2,  ch.  3  \  3  Amcr.  Museum,  62,  G6,  Got.  Randolph's  Letter. 
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lias  not  alwftya  found  general  aiijirofaUon ;  and  is,  oven  now,  sooe- 
timcs  disputed  by  men  of  Bpeculative  ingenuitj,  and  rocloae  bab'itSL 
It  has  been  justly  observed,  that  there  is  scarcely  in  the  whole  acicnee 
of  politics  a  more  importAnt  maxim,  and  one,  which  benrs  with  greater 
influence  upon  the  practical  operadons  of  government.  It  baa  been 
already  stated,  that  Pennsylvania,  in  her  first  constitution,  adopted 
tlje  scheme  of  a  single  body,  aa  the  depositary  of  the  legislative]  [Wiwer, 
nndcr  the  influence,  as  is  understood,  of  a  mind  of  a  very  high  pliifo- 
Bopbical  character.^  Geor^a,  also,  is  said  in  her  first  constitution, 
(since  changed,)  to  have  confided  the  whole  legislative  power  l«  a 
.  single  body.'  Vermont  adopted  tha  same  course,  giving,  however,  M 
tiie  executive  council  a  power  of  revision,  and  of  pro|)osing  amend- 
ments, to  which  ahe  yet  adheres.^  We  are  also  told  by  a  disdngulshed 
statesman  of  great  accuracy  and  learning,  tliat  at  the  first  formation  of 
our  state  constitutions,  it  was  made  a  question  of  transcondcnt  import- 
ance, and  divided  the  ogunions  of  our  most  eminent  men.  Legtatation, 
being  merely  the  expresuon  of  the  will  of  the  commnnity,  vaa  thought  to 
be  an  operation  so  simple  in  its  nature,  that  inexperienced  reason  conld 
not  i-cadily  perccii'o  the  ncco^sity  of"  ctimralttin;:  it  to  tivo  Ix.idies  of 
men,  each  having  a  decisive  check  upon  the  action  of  the  other.  All 
the  arguments  derived  from  the  analogy  between  the  movenaents  of 
political  bodies,  and  the  operations  of  physical  nature  ;  all  the  im- 
pulses of  political  parsimony  ;  all  the  prejudices  against  a  second  co- 
ordinate legislative  assembly  stimulated  by  the  exemplification  of  it  in 
the  British  parliament,  were  against  a  division  of  the  legislative  power.' 
§  549.  It  is  also  certain,  that  the  notion,  that  the  legislative  power 
ouglit  to  be  confided  to  a  single  body,  has  been,  at  various  times, 
adopted  by  men  eminent  for  their  talents  and  virtues.  Milton,  Tnr- 
got,  Franklin,  are  but  a  few  among  those,  who  have  professedly  en- 
tertained, and  discussed  the  question.'^     Sir  James  Mackintosh,  in  a 


'   1  Aiinms's  Defence  of  American  Conslitutions,  105, 106 ;  2  Pitk.  Hist.  294, 305,  316. 

*  1  Kent's  Comm.  208  ;  2  Pilk.  Hist,  315. 

*  2Pilk.  Hist,  311,  316;  Const,  of  Vermont,  1793,  ch.  2,  ^  2,16. 

*  Preaiclcnt  J.  Q.  Adiiros's  Oration,  4ih  July,  1K31,  See  also  AdniDs's  Defence  of 
American  ConElitulions,  per  rof.;  I  Kent's  Comm,  EOS,  209,  210;  2  Pitk.  Hist- 233,  318; 
Paley's  Moral  Philoaophj,  B.  6,  th.  T. 

>  1  AcliLma's  Defence  of  AmericaQ  Conatitulions,  3 ;  Id.  105  j  Id.  366;  3  Pitk.  Hist 
233.    Ante,  p.  19,  t  MS- 
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work  of  a  controversial  character,  written  with  a  zeal  and  eloquence 
of  youth,  advocated  the  doctrine  of  a  single  legislative  body.^  Per- 
haps his  mature  life  may  have  changed  thb  early  opinion.  At  all 
events,  he  can,  in  our  day,  count  few  followers.  Against  his  opin- 
ion, thus  uttered,  there  is  the  sad  example  of  France  itself,  whose 
first  constitution,  in  1791,  was  formed  on  this  basis,  and  whose  pro- 
ceedings the  genius  of  this  great  man  was  employed  to  vindicate. 
She  stands  a  monument  of  the  folly  and  mischiefs  of  the  scheme ;  and 
by  her  subsequent  adoption  of  a  division  of  the  le^slative  power,  she 
Has  secured  to  herself  (as  it  is  hoped)  the  permanent  blessings  of  lib- 
erty .^  Against  all  visionary  reasoning  of  this  sort,  Mr.  Chancellor 
Kent  has,  in  a  few  pages  of  pregnant  sense  and  brevity,  condensed  a 
decisive  argument.^  There  is  danger,  however,  that  it  may  hereafter 
be  revived ;  and  indeed  it  is  occasionally  hmted  by  ^fted  minds,  as  a 
problem  yet  worthy  of  a  fuller  trial.* 

§  560.  It  may  not,  therefore,  be  uninstructive  to  review  some  of  the 
principal  arguments,  by  winch  this  division  is  vindicated.  The  first 
and  most  important  ground  is,  that  it  forms  a  great  check  upon  undue, 
hasty,  and  oppressive  legislation.  Public  bodies,  like  private  persons, 
are  occasionally  under  the  dominion  of  strong  passions  and  excite- 
ments ;  impatient,  irritable,  and  impetuous.  The  habit  of  acting  to- 
gether produces  a  strong  tendency  to  what,  for  want  of  a  better  word, 
may  be  called  the  jcorporation  spirit,  or  what  is  so  happily  expressed  ^ 
in  a  foreign  phrase,  r esprit  du  corps.  Certain  popular  leaders  often  W^ 
acquire  an  extraordinary  ascendency  over  the  body,  by  their  talents, 
their  eloquence,  their  intrigues,  or  their  cunning.  Measures  are  often 
introduced  in  a  hurry,  and  debated  with  little  care,  and  examined  with 
less  caution.  The  very  restiessness  of  many  minds  produces  an  utter 
impossibility  of  debating  with  much  deliberation,  when  a  measure  has 
a  plausible  aspect,  and  enjoys  a  momentary  favor.  Nor  is  it  infre- 
quent, especially  in  cases  of  this  sort,  to  overlook  well-founded  objec- 
tions to  a  measure,  not  only  because  the  advocates  of  it  have  little 


1  Mackintosh  on  the  French  Revolution,  (1792,)  4  edit  p.  266  to  273. 

'  1  Kents  Comm.  209,  210. 

3  1  Kent'3  Comm.  208  to  210. 

*  Mr.  Tucker,  the  learned  author  of  the  Commentaries  on  Blackstone,  seems  to  hold 
the  doctrine,  that  a  division  of  the  legislative  power  is  not  useful  or  important  See 
Tuck.  Black.  Comm.  App.  226,  227. 
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desire  to  bring  them  in  revicir,  but  becauM  tho  oppoiMnts  arc  oftot 
seduced  into  a  crcdalooe  siluncu.     A  le^U^re  lioiy  ia  not  ordinarilj 

apt  to  mistrust  ita  own  powors,  and  far  Icse  the  temperate  exercim  k 
those  powers.  Ah  it  prcscribca  its  own  rules  for  its  own  dcliboratiou, 
it  eaeily  relaxes  thom,  wheoover  any  pressure  is  made  for  an  inune- 
diatu  decision.  If  it  foels  no  check  but  its  own  will,  it  rarely  hh»  tiM 
firmnesa  to  insist  upon  holding  a  tjuestion  long  enough  nnder  its  own 
view,  to  see  and  mark  it  in  all  its  bearings  and  relatioiia  ou  society.' 

§  551.  But  it  is  not  merely  inconsiderate  and  rash  legislation,  wiicli 
is  to  bo  guarded  against,  in  the  ordinary  course  of  things.  There  is  a 
BtroQg  propensity  in  public  bodies  to  accnmalato  power  in  their  owa 
hands,  to  widen  the  extent  of  their  own  inBuonce,  and  to  absert 
within  their  own  circle  the  means,  and  the  motives  of  patronage.  If 
the  whole  legislative  power  is  vested  in  a  single  body,  there  can  be. 
practically,  no  restraint  upon  the  fullest  exorcise  of  that  power :  and 
of  any  usurpation,  which  it  may  seek  to  excuse  or  justify,  either  from 
neccasity  or  a  superior  regard  to  tho  public  good.  It  baa  been  often 
said,  that  necessity  ia  the  j^lea  of  tyrants  ;  but  it  is  equally  true,  that 
it  ia  the  plea  of  all  public  bodies  invested  with  power,  where  no  check 
exists  upon  its  exercise.^  Mr.  Hume  baa  remarked  with  great  saga- 
city, that  men  are  generally  more  honest  in  their  prirate,  tban  in  tbeir 
pnblic  capacity ;  and  will  go  greater  lengths  to  serve  a  party,  than 
LCn  their  own  private  interest  is  alone  concerned.  Honor  is  a  great 
Wieck  upon  mankind.  But  where  a  considerable  body  of  men  act 
together,  this  check  is  in  a  great  measure  removed,  since  a  man  is 
sure  to  be  approved  of  by  his  own  party,  for  what  promotes  the  com- 
mon interest ;  and  he  soon  learns  to  despise  the  clamors  of  adversa- 


1  1  Kent's  Comm,  20e,  209 1  3  Amer.  MuBcum,  66. 

*  Tbo  facility,  wilb  which  even  great  men  satisfy  themselves  with  exeeeding-  their  eon- 
■titotional  powers,  was  never  belter  exemplified,  ihui  hj  Mr.  Jefferaon's  own  praclkfi 
and  exiunple,  as  staled  in  his  own  correspondence-  In  1802,  he  entered  iato  a  trealv, 
bj  which  I^uisiana  viiis  (o  become  a  part  of  the  union,  although  (as  we  have  seen]  in 
hia  own  opinion,  it  was  unconstitutional.*  And,  in  IBIO,  be  contended  for  the  right  of 
the  esecuiive  to  purchase  Florida,  if,  in  bis  own  opinion,  the  opportnnity  would  other- 
wise be  tost,  notwithstanding  it  might  involve  a  transgression  of  the  law.t  Such  are  the 
examples  given  of  a  state  neeessiiy,  which  is  to  euperscdo  the  constitutioii  and  laws. 
Such  are  the  prindplea,  which  he  contended,  jostified  him  in  ao  arrest  of  persona  not 
sanctioned  by  law-] 

•  4  Jofforson'!  Cottetp- 1,  2,  3,  4.  t  Id.  llfl,  UW.  t  U.  ISl. 


wme 


OS.  Vm.]  THX  LMI6LATUB1.  ^885 

xies.^  This  is  by  no  means  ui  opinion  peculiar  to  Mr.  Hume.  It  wQl 
be  found  lying  at  the  foundation  of  the  political  reasonings  of  many  of 
the  greatest  men  in  all  ages,  as  the  result  of  a  close  survey  of  the 
passions  and  infittnities,  of  the  history  and  experience  of  mankind.' 
With  a  view,  therefore,  to  preserve  the  rights  and  liberties  of  the 
people  against  unjust  encroachments,  and  to  secure  the  equal  bene- 
fits of  a  free  constitution,  it  is  of  vital  importance  to  interpose  some 
check  against  the  undue  exercise  of  the  legislative  power,  which 
in  every  government  is  the  predominating,  and  almost  irresistible 
power.^ 

§  552.  This  subject  is  put  in  a  very  strong  light  by  an  eminent 
writer,*  whose  mode  of  reasoning  can  be  best  conveyed  in  his  own 
words.  "  K,"  says  he,  "  we  should  extend  our  candor  so  far  as  to 
own,  that  the  majority  of  mankind  are  generally  under  the  dominion  of 
benevolence  and  good  intentions ;  yet  it  must  be  confessed,  that  a  vast 
majority  frequently  transgress ;  and  what  is  more  decidedly  in  point, 
not  only  a  majority,  but  almost  all,  confine  their  benevolence  to  their 
families,  relations,  personal  friends,  parish,  village,  city,  county,  pro- 
vince ;  and  that  very  few  indeed  extend  it  impartially  to  the  whole 
community.  Now,  grant  but  this  truth,  and  the  question  is  decided. 
If  a  majority  are  capable  of  preferring  their  own  private  interests,  or 
that  of  their  families,  counties,  and  party,  to  that  of  the  nation  collect- 
ively, some  provision  must  be  made  in  the  constitution  in  favor  of  j 
tice,  to  compel  all  to  respect  the  common  right,  the  public  good, 
universal  law  in  preference  to  all  private  and  partial  considerations.'^^ 


*  1  Hume's  Essays,  Essay  6;  Id.  Essay  16.  Mr.  Jefferson  has  said,  that  "the  func- 
tionaries of  public  power  rarely  strengthen  in  their  dispositions  to  abridge  it."  4  Jeffer- 
son's Corresp.  277. 

^  Sec  1  Adams's  Defence  of  American  Constitution,  p.  121,  Letter,  26,  &c.;  Id.  Let- 
ter 24 ;  Id.  Letter  55;  1  Hume's  Essays,  Essay  16  j  1  Wilson's  Law  Lect  394  to  397; 
3  Adams's  Defence  of  American  Constitution,  Letter  6,  p.  209,  &c. 

3  Mr.  Hume's  thoughts  are  often  striking  and  convincing ;  bat  his  mode  of  a  perfect 
commonwealth^  contains  some  of  the  most  extravagant  vagaries  of  the  human  mind, 
eciualled  only  by  Locke's  Constitution  for  Carolina.  These  examples  show  the  danger 
of  rclyimic  implicitly  upon  the  mere  speculative  opinions  of  the  wisest  men. 

*  Mr.  John  Adams. 

^  3  Adams's  Defence  of  American  Constitatioii,  Letter  6,  p.  215,  216.  See  North 
American  Review,  Oct.  1827,  p.  263. 

*  1  Home^t  Easayt,  Eaaay  M. 
VOL.   I.  33 
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Again :  "  Of  all  possible  forms  of  government,  a  eorereignty  in  oiw 
Bflsembly,  successively  chosen  by  the  people,  b,  perhaps,  tbo  beet  cal- 
culated to  facilitate  the  gratification  of  self-love,  and  the  puraiiit  of  the 
private  interests  of  a  few  individuals.  A  few  cdiinent,  conspicoois 
characters  will  be  continued  in  tbcir  seals  in  the  sovereign  assemUy 
from  one  election  to  another,  whatever  changes  arc  made  in  the  amta 
around  them.  By  superior  art,  address,  and  opulence,  by  more  splen- 
did birth,  reputations,  and  connections,  they  will  be  able  to  intrigue  with 
the  people,  and  their  leaders  out  of  doors,  until  they  worm  out  most  of 
their  opposera,  and  introduce  their  friends.  To  this  end  they  will 
bestow  all  offices,  contracts,  privilegos  in  commerce,  and  other  emolu- 
ments on  tlio  latter,  and  tlieir  coanectiona,  and  throw  every  vexation 
and  disappointment  hi  the  way  of  the  former,  until  ihey  establish  such 
a  system  of  hopes  and  fears  throughout  the  whole  state,  as  ehall  eiu^le 
them  to  carry  a  majority  in  every  fresh  election  of  the  house.  Tie 
judges  will  bo  appointed  by  them  and  their  party,  and  of  consequence 
will  be  obsctjuious  enough  to  their  inclinations.  The  whole  judicial 
authority,  as  well  as  the  executive,  will  be  employed,  perverted,  and 
prostituted  to  the  purposes  of  electioneering.  No  justice  will  be 
attainable  ;  nor  will  innocence  or  virtue  be  safe  in  the  judicial  courts, 
but  for  the  friends  of  the  prevailing  leaders.  Legal  prosecutions  will 
be  instituted  and  carried  on  against  opposers,  to  their  vexation  and 
I^Qin.  And  as  they  have  the  public  purse  at  command,  as  well  as  the 
^^ecutive  and  judicial  power,  the  public  money  will  be  expended  in  the 
same  way.  No  favors  will  be  attainable,  but  by  those  who  will  court 
the  ruling  demagogues  of  the  house,  by  voting  for  their  friends  and 
instruments  ;  and  pensions,  and  pecuniary  rewards  and  gratificatioDS, 
as  well  as  honors,  and  offices  of  every  kind,  voted  to  friends  and  parti- 
sans, &c.  &c.  The  press,  that  great  barrier  and  bulwark  of  the  rights 
of  mankind,  when  it  b  protected  by  law,  can  no  longer  be  free.  If 
the  authors,  writers,  and  printers,  will  not  accept  of  the  hire  that  wiH 
be  offered  them,  they  must  submit  to  the  ruin  that  will  be  denounced 
gainst  them.  The  presses,  with  much  secrecy  and  concealment,  will 
be  made  the  vehicles  of  calumny  against  the  minority,  and  of  pane- 
gyric and  empirical  applauses  of  the  leaders  of  the  majority,  and  no 
remedy  can  possibly  be  obtained.  In  one  word,  the  whole  system  of 
a&irs,  and  every  conceivable  motive  of  hope  or  fear,  will  be  employed 
to  promote  the  private  interests  of  a  few,  and  their  obsequious  major- 
ity ;  and  there  is  no  remedy  but  in  arms.    Accordbgly  we  find  in 
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all  the  Italian  republics,  the  mmoritj  always  were  driven  to  tStma  in 
despair.^ 

§  553.  Another  learned  writer  has  ventured  on  the  bold  declaration, 
that  ^'  a  single  legislature  is  calculated  to  unite  in  it  all  the  pernicious 
qualities  of  the  different  extremes  of  bad  government.  It  produces 
general  weakness,  inactivity,  and  confusion ;  and  these  are  intermixed 
with  sudden  and  violent  fits  of  despotism,  injustice,  and  cruelty."  ^ 

§  554.  Without  conceding,  that  this  language  exhibits  an  unexag- 
gerated  picture  of  the  results  of  the  legislative  power  being  vested  in 
a  single  assembly,  th^re  is  enough  in  it  to  satisfy  the  minds  of  consid- 
erate men,  that  there  is  great  danger  in  such  an  exclusive  deposit  of 
it.^  Some  check  ought  to  be  provided,  to  maintain  the  real  balance 
intended  by  the  constitution  ;  and  this  check  will  be  most  effectuallj 
obtained  by  a  coordinate  branch  of  equal  authority,  and  different 
orgamzation,  which  shall  have  the  same  legislative  power,  and  possess 
an  independent  negative  upon  the  doings  of  the  other  branch.  The 
value  of  the  check  will,  indeed,  in  a  great  measure  depend  upon  this 
difference  of  organization.  K  the  term  of  office,  the  qualifications^ 
the  mode  of  election,  the  persons  and  interests  represented  by  each 
branch  are  exactly  the  same  the  check  will  be  less  powerful,  and  the 
guard  less  perfect,  than  if  some  or  all  of  these  ingredients  differ,  so 
as  to  bring  into  play  all  the  various  interests  and  influences  which 
belong  to  a  free,  honest,  and  enlightened  society.  .^ 

§  555.  The  value,  then,  of  a  distribution  of  the  legislative  pow|ft 
betAveen  two  branches,  each  possessing  a  negative  upon  the  other,  may 
be  summed  up  under  the  following  heads.  First :  It  operates  directly 
as  a  security  against  hasty,  rash,  and  dangerous  legislation ;  and  allows 
errors  and  mistakes  to  be  corrected,  before  they  have  produced  any 
public  mischiefs.  It  interposes  delay  between  the  introduction  and 
final  adoption  of  a  measure,  and  thus  furnishes  time  for  reflection,  and 
for  the  successive  deliberations  of  different  bodies,  actuated  by  different 
motives,  and  organized  upon  different  principles. 

§  556.  In  the  next  place,  it  operates  indirectly  as  a  preventive  to 
attempts  to  carry  private,  personal,  or  party  objects,  not  connected 


1  3  Adams's  Defence  of  American  Constitntion,  284  to  286. 
«  1  Wilson's  Law  Lect.  393  to  405  ;  The  Federalist,  No.  22. 
3  Sec  Sidney  on  Govemxnent,  ch.  3,  ^  45. 
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with  the  common  good.  The  very  circumstance,  that  there  exists 
another  body  clothed  with  equal  power,  and  jealous  of  its  own  Hghts, 
and  iudppendent  of  th^  influence  of  the  leaders,  who  favor  a  particular 
measure,  by  whom  it  must  he  scanned,  and  to  whom  it  mast  be  recom- 
mended upon  its  own  merits,  will  have  a  silent  tendency  to  discourage 
the  efforts  to  carry  it  by  eurprise.  or  by  intrigue,  or  by  comipt  party 
comliiuations.  It  ia  far  less  easy  to  deceive,  or  corrupt,  or  pcrsuaiJe 
two  bodies  into  a  course  subversive  of  the  general  good,  than  it  is  one ; 
especially  if  the  elements  of  which  they  are  composed  are  essenUally 
different. 

§  S-J7.  In  the  next  place,  as  legislation  necessarily  acts,  or  may  act, 
upon  the  whole  community,  and  involves  interests  of  vast  difficulty  and 
complexity,  and  requires  nice  adjustments,  and  comprehciiaivo  enact- 
ments, it  is  of  the  greatest  conae(|uenoe  to  secure  an  independent 
review  of  it  by  different  minds,  acting  under  different,  and  sometimes 
opposite  opinions  and  feehngs  ;  so  that  it  may  be  as  perfect  fU  human 
wisdom  can  devise.  An  appellate  jurisdiction,  tlierefore,  that  acta  imd 
is  acted  upon  alternately,  in  the  exercise  of  an  independent  revisory 
authority,  must  have  the  means,  and  can  scarcely  fml  to  possess  the 
will,  to  give  it  a  full  and  satisfactory  review.  Every  one  knows,  not- 
withstanding all  the  guards  interposed  to  secure  due  deliberation,  how 
imperfect  all  human  legislation  is  ;  how  much  it  embraces  of  doubtful 
winciple,  and  of  still  more  doubtful  utility  ;  how  various,  and  yet  how 
^fective,  are  its  provisions  to  protect  rights,  and  to  redress  wrongs. 
Whatever,  therefore,  naturally  and  necessarily  awakens  doubt,  solicits 
caution,  attracts  inquiry,  or  stimulates  vigilance  and  industry,  is  of  value 
to  aid  us  against  precipitancy  in  framing  or  altering  laws,  as  well  as 
against  yielding  (o  the  Buggeatlona  of  indolence,  the  selfish  projects  of 
ambition,  or  the  cunning  devices  of  corrupt  and  hollow  demagogues.* 
For  this  purpose,  no  better  expedient  has,  as  yet,  been  found,  than  the 
creation  of  an  independent  branch  of  censors  to  revise  the  legislative 
enactments  of  others,  and  to  alter,  amend,  or  reject  them  at  its  plea- 
sure, while,  in  return,  its  own  are  to  paas  through  a  like  ordeal. 


1  "Look,"  sajs  au  intelligent  writer,  "into  every  society,  analyic  public  measiire« 
and  got  at  the  real  conductors  of  tlicm,  and  ii  will  be  found,  that  few,  Terj-  few,  men  in 
any  government,  and  in  the  niosl  democralica!  pcrhapa  llie  fiicat,  are,  in  fact,  the  persons 
vho  give  the  lead  and  direction  lo  bU  which  is  brouglit  to  pass."  Thoughls  apoQ  the 
Polidcol  Situation  of  (he  United  Slaiee  of  America,  printed  at  Worcester,  17B8. 
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§  558.  In.ihe  next  place,  there  can  scarcely  be  any  other  adequate 
security  against  encroachments  upon  the  constitutional  rights  and  lib- 
erties of  the  people.  Algernon  Sidney  has  said  with  great  force,  that 
the  legislative  power  is  always  arbitrary,  and  not  to  be  trusted  in  the 
hands  of  any,  who  are  not  bound  to  obey  the  laws  they  make.^  But 
it  is  not  less  true,  that  it  has  a  constant  tendency  to  overleap  its 
proper  boundaries,  from  passion,  from  ambition,  from  inadvertence, 
from  the  prevalence  of  faction,  or  from  the  overwhelming  influence  of 
private  interests.^  Under  such  circumstances,  the  only  effectual  bar- 
rier against  oppression,  accidental  or  intentional,  is  to  separate  its 
operations,  to  balance  interest  against  interest,  ambition  agunst  ambi- 
tion, the  combinations  and  spirit  of  dominion  of  one  body  against  the 
like  combinations  and  spirit  of  another.  And  it  is  obvious,  that  the 
more  various  the  elements  which  enter  into  the  actual  composition  of 
each  body,  the  greater  the  security  will  be.^  Mr.  Justice  Wilson  has 
truly  remarked,  that,  ''  when  a  single  legislature  is  determined  to 
depart  from  the  principles  of  the  constitution,  and  its  uncontrollable 
power  may  prompt  tJie  determination,  there  is  no  constitutional  author- 
ity to  check  its  progress.  It  may  proceed  by  long  and  hasty  strides 
in  violating  the  constitution,  till  nothing  but  a  revolution  can  check  its 
career.  Far  different  will  the  case  be,  when  the  legislature  consists  of 
two  branches.  If  one  of  them  should  depart,  or  attempt  to  depart, 
from  the  principles  of  the  constitution,  it  will  be  drawn  back  by  the* 
other.  The  very  apprehension  of  the  event  will  prevent  the  departunfj 
or  the  attempt.* 

§  559.  Such  is  an  outline  of  the  general  reasoning,  by  which  the 
system  of  a  separation  of  the  legislative  power  into  two  branches  has 


»  Sidney's  Disc,  on  Government,  ch.  3,  ^  45. 

«  The  Federalist,  No.  15.  '  Id.  No.  62,  15. 

*  1  Wilson's  Law  Lect.  396 ;  The  Federalist,  No.  62,  63.  Mr.  JofTerson  was  decidedly 
in  fiivor  of  a  division  of  the  legislative  power  into  two  branches,  as  will  be  evident  from 
an  examination  of  his  Notes  on  Virginia,  (p.  194,)  and  his  correspondence  at  the 
period,  when  this  subject  was  much  discussed.*  De  Lolme,  in  his  work  on  the  consti- 
tution of  England,  has  (ch.  3,  p.  214,  &c.)  some  very  striking  remarks  on  the  same  sab- 
ject,  in  the  passage  already  cited.  He  has  added:  "The  result  of  a  division  of  the  exe- 
cutive 1)0 wer  is  either  a  more  or  less  speedy  establishment  of  the  right  of  the  strongest, 
or  a  continued  state  of  war ;  that  of  a  division  of  the  legislative  power  is  either  truth,  or 
general  tranquillity."    See  also  Paley*s  Moral  and  Political  Philosophy,  B.  6,  ch.  6,  7. 

•  2  Pitk.  HUU  283. 
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Veen  inalnt^scd.  Exporiooce  haa  shown,  that  if  in  all  cmcs  it  fcas 
not  been  found  a  complete  check  to  iDcoiisidftrate  or  nn  constitutional 
legislation,  jot,  that  it  has,  up-:in  many  occusions,  been  found  anfScieDt 
for  tlio  purpose.  There  is  not  probably  at  this  moment  a  Htngle  state 
in  tlie  union,  which  woald  consent  to  unite  the  two  branches  into  one 
OBsemMy ;  though  there  have  not  been  wanting  at  all  times  minds  of  a 
Iiigh  order,  which  have  been  Icil  by  enlliustasrfii  or  a  lovo  of  simj>ncJly, 
or  a  devotion  to  theory,  to  viudicato  such  a  union  with  arguments, 
atriking  and  plausible,  if  not  convincing. 

^  hliO,  In  the  convention  which  formed  the  conBtitution,  upon  the 
resolution  moved,  "that  the  national  logislatnre  onght  to  consist  of 
two  branches,"  all  the  states  present,  except  Pennsylvania,  Totcd  in 
the  affirmative.'  At  a  subscfjucnt  period,  however,  seven  only,  of 
eleven  states  present,  voted  in  the  affirmative  ;  three  in  the  negative, 
and  one  was  divided,^  But,  although  in  the  convention  this  divei^ty 
of  opinion  appears,*  it  socma  probable,  that  ultimately,  when  a  national 
government  vas  decided  on,  which  should  exert  great  controlling 
authority  over  the  states,  all  opposition  was  withdrawn,  as  the  existence 
of  two  branches  furnished  a  greater  security  to  the  lesser  states.  It 
does  not  appear,  that  this  division  of  the  legislative  power  became  with 
the  people  any  subject  of  ardent  discussion,  or  of  real  controversy. 
If  it  had  been  so,  deep  traces  of  it  would  have  been  found  in  die 
nublic  debates,  instead  of  a  general  silence.  The  Federalist  touches 
*hc  subject  in  but  few  places,  and  then  principally  with  reference  to 
the  articles  of  confederation,  and  the  structure  of  the  senate.*  In 
fact,  the  opponents  of  the  constitution  felt,  that  there  was  additional 
security  given  to  the  states,  as  auch,  by  their  representation  in  the  sen- 
ate ;  and  as  the  large  states  must  have  a  commanding  influence  upon 
the  actual  basis  in  the  house,  the  lesser  states  could  not  but  anite  in  a 
desire  to  maintain  their  own  eqiiality  in  a  coordinate  branch.^ 

^  501.  Having  considered  the  general  reasoning,  by  which  the  divi- 
fflon  of  the  legislative  power  has  been  justified,  it  may  be  proper,  in 
conclusion,  to  give  a  summary  of  those  grounds,  which  were  deemed 


>  JouniiU  of  tha  CoDTcntion,  BS ;  2  Pitk.  Ilist.  SS3- 
'  Jonniftl  of  the  ConTcntion,  140 

>  Yates's  Minatea,  4  Elliot's  Debates,  59,  75,  76  ;  Id.  B7,  B8,  89 ;  Id.  124,  135. 
•  The  Federalifli,  No.  22,  63,  63. 

'  Tha  Federalist,  Ko.  22;  Id.  No.  37,38;  H.No.SS;  Id.  Ho.  62. 
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most  important,  and  which  had  most  influence  in  settling  ike  actual 
stracture  of  the  constitution  of  the  United  States.  The  question  of 
course  had  reference  altogether  to  the  establishment  of  the  senate ; 
for  no  one  doubted  the  propriety  of  establishing  a  house  of  representa- 
tiyes,  as  a  depositary  of  the  legislative  power,  however  much  any 
might  differ,  as  to  the  nature  of  its  composition. 

§  662.  In  order  to  justify  the  existence  of  a  senate  with  coordmate 
powers,  it  was  said,  first,  that  it  was  a  misfortune  incident  to  repub- 
lican governments,  though  in  a  less  degree  than  to  other  governments, 

thui  tliQSft  YfhQ  adnri^niatflr  them  may  fnrcrftf.  thfliy  obligations  to  their 

constituents^  and  provTnTitnithfnrto  their  important  trust.  InlEii" 
]^oint  of  view,  a  senate,  as  a  second  branch  of  the  legislative  assembly, 
distinct  from,  and  dividing  the  power  with  a  first,  must  be  in  all  cases 
a  salutary  check  on  the  government.  It  doubles  the  security  to  the 
people,  by  requiring  the  concurrence  of  two  distinct  bodies  in  schemes 
of  usurpation  or  perfidy ;  whereas  the  ambition  or  corruption  of  otie 
would  otherwise  be  sufficient.  This  precaution,  it  was  added,  was 
founded  on  such  clear  principles,  and  so  well  understood  in  the  United 
States,  that  it  was  superfluous  to  enlarge  on  it.  As  the  improbability 
of  sinister  combinations  would  be  in  proportion  to  the  dissimilarity  in 
the  genius  of  the  two  bodies,  it  must  be  politic  to  distinguish  them  from 
each  other  by  every  circumstance  which  would  consist  with  a  due  har- 
mony in  all  proper  measures,  and  with  the  genuine  principles  of  repub- 
lican government.^  ^ 

§  503.  Secondly.  The  necessity  of  a  senate  was  not  less  indicated 
by  the  propensity  of  all  single  and  numerous  assemblies  to  yield  to  the 
impulse  of  sudden  and  violent  passions,  and  to  be  seduced  by  factious 
leaders  into  intemperate  and  pernicious  resolutions.  Examples  of  this 
sort  might  be  cited  without  number,  and  flrom  proceedings  in  the 
United  States,  as  well  as  from  the  history  of  other  nations.  A  body, 
which  is  to  correct  this  infirmity,  ought  to  be  free  from  it,  and  conse- 
quently ought  to  be  less  numerous,  and  to  possess  a  due  degree  of 
firmness,  and  a  proper  tenure  of  office.^ 

§  504.  Thirdly.    Another  defect  to  be  supplied  by  a  senate  lay  m 


»  The  Federalist,  No.  62. 

«  The  Federalist,  No.  62:  Paley's  Moral  and  Political  Philosophy,  B.  6,  ch.  6,  7; 


2  Wilson's  Law  Lcct.  144  to  148. 
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the  want  of  a  duo  acquaintance  with  tbc  objeeta  and  princi])ie9  of  !•■ 
^alation.  ^  A  good  government  implies  two  things ;  fidelity  to  the  ob- 
jects of  the  government ;  Becondly,  a  knowledge  of  the  means  by 
which  thoee  objects  can  be  best  attained.  It  was  guggest«d,  that  ia 
the  American  governments  too  little  attention  had  beeu  paid  t«  the 
last ;  and  that  the  establishment  of  a  senate  npon  a  proper  basis  would 
greatly  increase  the  chances  of  fidelity,  and  of  wise  and  safe  legislation. 
What  (it  was  asked)  arc  all  the  repealing,  explaining,  and  ameDdiog 
laws,  which  fill  and  disgraco  our  voluminous  codes,  but  so  many  mon- 
uments of  deficient  wiadom ;  so  many  impca<;hmonts  osliibitcd  by  each 
euceceding,  against  each  preceding  session  ;  eo  many  admonitions  to 
the  people  of  the  value  of  those  aids,  which  may  bo  expected  from  a 
well-constituted  senate  ? ' 

§  5f)ji,  Fourthly.  Such  a  body  would  prevent  too  great  a  mutability 
in  the  public  councils,  arising  from  a  rapid  succession  of  new  mem- 
bers ;  for  from  a  change  of  men  there  must  proceed  a  change  of  opin- 
ions, and  from  a  change  of  opinions,  a  change  of  measures.  Such 
instability  in  legislation  has  a  tendency  to  diminish  respect  and  confi- 
dence abroad,  as  well  as  safety  and  prosjiority  at  liouic.  It  ha^  a 
tendency  to  damp  the  ardor  of  industry  and  enterprise ;  to  diminish 
the  security  of  property ;  and  to  impair  the  reverence  and  attachmeid 
which  are  indispensable  to  the  permanence  of  every  political  institu- 
tion,^ 

§  5£>6.  Fifthly.  Another  ground,  illustrating  the  utility  of  a  senate, 
was  suggested  to  be  the  keeping  alive  of  a  due  sense  of  national  char- 
acter. In  respect  to  foreign  nations,  this  was  of  vital  importance ; 
for  in  our  intercourse  with  them,  if  a  scrupulous  and  uniform  adhe- 
rence to  just  principles  were  not  observed,  it  must  subject  us  to  many 
embarrassments  and  collisions.  It  is  difficult  to  impress  upon  a  single 
body,  which  is  numerous  and  changeable,  a  deep  sense  of  the  value  of 
national  character.  A  small  portion  of  the  praise  or  blame  of  any 
particular  measure  can  fall  to  the  lot  of  any  particular  person  ;  and 
the  period  of  office  is  so  short,  that  little' responsibility  is  felt,  and 
little  pride  is  indulged,  as  to  the  course  of  the  government.^ 

§  .507.  Sixthly.  It  was  urged  that,  paradoxical  as  it  might  seem, 
the  want  in  some  important  cases  of  a  due  responsibility  in  the  govern- 
ment arises  from  tliat  very  frequency  of  elections,  which  in   other 


■  The  Federalist,  No.  62. 
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cases  produces  such  responnibility.  In  order  to  be  reasonable,  re- 
sponsibilities must  be  limited  to  objects  within  the  power  of  the  respour 
sible  party  ;  and  in  order  to  be  effectual,  it  must  relate  to  operations 
of  that  power,  of  which  a  ready  and  proper  judgment  can  be  formed 
by  the  constituents.  Some  measures  have  singly  an  immediate  and 
sensible  operation ;  others  again  depend  on  a  succession  of  well-con- 
nected schemes,  and  have  a  gradual  and  perhaps  unobserved  opera- 
tion. If,  therefore,  there  be  but  one  assembly,  chosen  for  a  short 
period,  it  will  be  difficult  to  keep  up  the  train  of  proper  measures,  or 
to  preserve  the  proper  connection  between  the  past  and  the  future. 
And  the  more  numerous  the  body,  and  the  more  changeable  its  com- 
ponent parts,  the  more  difficult  it  will  be  to  preserve  the  personal 
responsibility,  as  well  as  the  uniform  action,  of  the  successive  mem- 
bers to  the  great  objects  of  the  public  welfare.^ 

§  568.  Lastly.  A  senate  duly  constituted  would  not  only  operate 
as  a  salutary  check  upon  the  representatives,  but  occasionally  upon 
the  people  themselves,  agsdnst  their  own  temporary  delusions  and 
errors.  The  cool,  deliberate  sense  of  the  commumty  ought,  in  all 
governments,  and  actually  will,  in  all  free  governments,  ultimately 
prevail  over  the  views  of  their  rulers.  But  there  are  particular  mo- 
ments in  public  affairs,  when  the  people,  stimulated  by  some  irregular 
passion,  or  some  illicit  advantage,  or  misled  by  the  artful  misrepre- 
sentations of  interested  men,  may  call  for  measures,  which  they  themr 
selves  will  afterwards  be  the  most  ready  to  lament  and  condemn.  In 
these  critical  moments,  how  salutary  will  be  the  interference  of  a  body 
of  respectable  citizens,  chosen  without  reference  to  the  exciting  cause, 
to  check  the  misguided  career  of  public  opinion,  and  to  suspend  the 
blow,  until  reason,  justice,  and  truth  can  regain  their  authority  over 
the  public  mind.^  It  was  thought  to  add  great  weight  to  all  these 
considerations,  that  history  has  informed  us  of  no  long-lived  republic, 
which  had  not  a  senate.  Sparta,  Rome,  Carthage  were,  in  fact,  the 
only  states  to  whom  that  character  can  be  applied.' 


•  The  Federalist,  No.  63.  •  Id. 

^  The  Federalist,  No.  63.  There  are  some  very  striking  remarks  on  this  subject  in 
the  reasoning  of  the  convention,  in  the  county  of  Essex,  caUcd  to  consider  the  constitn- 
tioD  proposed  for  Massachusetts,  in  1778  *  and  which  was  finaUj  rejected.    "  The  legis- 

*  It  is  coiuaiiicd  ill  a  pamphlet,  entitled  "The  Essez  Result,"  and  was  printed  in  1778.  I  quote 
the  p<as^agi:  from  Mr.  Savage's  valuable  Exposition  of  the  Constitution  of  Massachusetts,  printed  iu 
the  New  England  Magazine  for  March,  1832,  p.  9.  See  also  on  this  subject,  Paley's  Moral  Philosophy, 
B.  G,  ch.  7,  p.  388  ;  The  Federalist,  No.  62,  83. 
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^  509.  It  vill  be  obserred,  that  some  parts  of  the  foregoing  reaeoD- 
ing  appi^  to  the  fandamental  importance  of  an  actual  dirision  of  tfae 
legislative  power  ;  and  other  parts  to  the  true  prinoiplea,  apon  which 
that  division  should  be  subsequently  orgatuzed,  in  order  Co  ^ve  full 
effect  to  the  constitutional  chock.  Some  parts  go  to  show  tbc  value 
of  a  senate;  and  others,  what  should  be  its  structure,  in  order  to 
ensure  wisdom,  experience,  fidelity,  and  dignity  in  its  members.  All 
■  of  it,  however,  instructs  us,  that,  in  order  to  ^ve  it  fair  play  and  in- 
fluence, as  a  coordinate  branch  of  government,  it  ought  to  be  les 
numerous,  more  select,  and  more  durable,  than  the  other  brancli ;  and 
be  chosen  in  a  manner  which  should  combine  and  represent  different 
interests  with  a  varied  force,^  How  faj  these  objects  are  atteuned  by 
the  constitution  will  bo  better  seen,  when  the  details  belonging  to  eacli 
department  are  successively  examined. 

^  570.  This  discussion  may  be  closed  by  the  remark,  that  in  the 
Boman  republic  the  le^slaUve  authority,  ia  the  last  resort,  resided  for 
ages  in  two  distinct  political  bodies,  not  as  branches  of  the  same  leg^ 
iature,  but  as  dietinct  and  independent  legislatures,  in  each  of  which 
an  opposite  interest  prevailed.  In  one,  the  patrician ;  in  the  other, 
the  plebeian  predominated.  And  yet,  during  the  coexiBtence  of  these 
two  legislatures,  the  Roman  republic  attained  to  the  supposed  pinnacle 
of  human  greatness.' 


lativc  power."  said  ihnt  body,  "must  not  be  tnistcd  with  one  asserobly.  A  single 
assembly  is  frequently  inftucnced  I);  the  virca,  follies,  passiOTis,  nnd  prejudices  of  ui 
individual.  It  is  liolilc  to  be  nmrieious,  nnd  to  exctopt  itself  from  the  burthens  it  laya 
on  itseoDslilDGUtg,  Jt  ia  suhjeettoniabilion;  and  after  a  scries  of  jean  will  be  prompted 
to  vole  itself  i)erpetual.  The  Imy  parliamail  in  England  voted  itself  perpetual,  and 
tborebv  for  fl  time  destroyed  the  political  lilierty  of  the  subject.  Holland  was  governed 
bj  one  representative  assembly,  nnnunlly  elected.  They  afterwards  voted  thetnsclTei 
from  annual  to  septennial;  then  for  life;  and  finally  eicrted  tbc  power  of  filling  up  ail 
racaneics,  without  application  lo  their  constituenia  The  gotcrnmeni  of  Holland  is 
now  a  tyranny,  iheaijli  a  repuUic,  Tlic  result  of  a  lingle  assembly  will  be  ha^ty  and 
indigested ;  and  their  judgments  frequently  alsurd  and  lueonsisteaC.  There  must  be  k 
seeond  body  to  revise  with  eooluess  and  wisdom  and  to  control  willi  lirmneHS,  inde- 
pendent upon  tbo  first,  either  for  their  creation  or  LMstence  let  the  first  must  relain 
■  right  to  a  similar  revision  and  control  over  the  ectond 

"  The  Federalist,  No.  G2.  63. 

*  The  Federalist,  Ko.  34. 
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CHAPTER  IX. 


HOUSE    OP   REPRESENTATIVES. 


§  571.  The  second  section  of  the  first  article  contains  the  structure 
and  organization  of  the  house  of  representatives.  The  first  clause  is 
as  follows : 

^'  The  house  of  representatives  shall  be  composed  of  members 
"  chosen  every  second  year  by  the  people  of  the  several  states ;  and 
''  the  electors  in  each  state  shall  have  the  qualifications  requisite  (or 
"  electors  of  the  most  numerous  branch  of  the  state  legislature." 

§  572.  As  soon  as  it  was  settled,  that  the  le^slative  power  should 
be  divided  into  two  separate  and  distinct  branches,  a  very  important 
consideration  arose  in  regard  to  the  organization  of  those  branches 
respectively.  It  is  obvious,  that  the  organization  of  each  is  susceptible 
of  very  great  diversities  and  modifications,  in  respect  to  the  principles 
of  representation ;  the  qualification  of  the  electors,  and  the  elected ; 
the  term  of  service  of  the  members ;  the  ratio  of  representation  ;  and 
the  number  of  which  the  body  should  be  composed. 

§  573.  First ;  the  principle  of  representation.  The  American 
people  had  long  been  in  the  enjoyment  of  the  privilege  of  electing  at 
least  one  branch  of  the  legislature  ;  and,  in  some  of  the  colonies,  of 
electing  all  the  branches  composing  the  legislature.  A  house  of  repre- 
sentatives, under  various  denominations,  such  as  a  house  of  delegates, 
a  house  of  commons,  or,  simply,  a  house  of  representatives,  emanating 
directly  from,  and  responsible  to,  the  people,  and  posssessing  a  distinct 
and  independent  legislative  authority,  was  familiar  to  all  the  colonies, 
and  was  held  by  them  in  the  highest  reverence  and  respect.  They 
justly  thought,  that  as  the  government  in  general  should  always  have  a 
common  interest  with  the  people,  and  be  administered  for  their  good ; 
so  it  was  essential  to  their  rights  and  liberties,  that  the  most  numerous 
branch  should  have  an  immediate  dependence  upon,  and  sympathy 
with,  the  people.^    There  was  no  novelty  in  this  view.     It  was  not  the 


>  The  Federalist,  No.  52;  1  Black.  Comm.  158,  159;  Paley*s  Moral  PhUosophy,  B.  6, 
ch.  7 ;  1  Wilson's  Law  Lect  429  to  433 ;  2  Wilson's  Law  Lect.  122  to  132. 
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mere  result  of  a  state  of  colonial  dependence,  in  which  their  jealoosy 
was  awake  to  all  the  natural  cncroachraenta  of  power  in  a  foreign 
realm.  They  had  drawn  their  opinions  and  principles  from  the  prac- 
tice of  the  parent  country.  They  knew  the  inestimable  value  of  tiie 
house  of  commons,  ae  a  component  branch  of  the  British  parliament ; 
and  they  belieyed,  that  it  had  at  all  tlmoa  furnished  the  best  security 
against  the  oppressions  of  the  crown  and  the  aristocracy.  While  tlie 
power  of  taxation,  of  rovcnae,  and  of  supplies,  remained  id  the  bandi 
of  a  popular  branch,  it  was  difficult  for  uenrpatioo  lo  exiet  for  any 
length  of  time  without  cheek ;  and  prerogatiTe  must  yield  to  tlM 
necessity,  which  controlled  at  once  the  sword  and  the  purse.  No  r<» 
fioniiig.  therefore,  was  necessary  to  satisfy  the  American  people  of  tin 
advantages  of  a  house  of  representatives,  which  should  emanate  diroctlj 
from  themselves ;  which  should  guard  thinr  interests,  support  flwir 
rights,  express  their  opinions,  make  known  their  wants,  redress  thmr 
grievances,  and  introduce  a  pervading  popular  influence  througliout  lit 
the  operations  of  the  government.  Experience,  as  well  as  theory,  haJ 
settled  it  in  their  minds,  as  a  fundamental  principle  of  a  free  govern- 
ment,  and  especially  of  a  republican  government,  diat  no  laws  ou^ 
to  be  passed  without  the  cooperation  and  consent  of  the  representativee 
of  the  people ;  and  that  these  representatives  should  be  choeea  1^ 
themselves,  without  fhe  intervention  of  any  other  functionaries  to  kikr 
cept  or  vary  their  responsibihty. ' 

§  4T4.  The  principle,  however,  had  been  hitherto  applied  to  tll> 
political  orgaiuzation  of  the  state  legislatures  only  ;  ai^jte  "pjrli-Tljp^ 
to  that  of  the  federal  government  was  not  without^^fcf 
opinion,  Tiiis  diversity  had  not  its  origin  in 
ness  of  the  principle  itself,  when  applied  to  simj 
propriety  of  applying  it  to  cases  of  confe'lpratoi! 
by  other  indejiendent  considerations.  'I'm"-'.  ivi 
a  very  large  portion  of  state  soverei^niy.  i)i  il 
ter,  in  the  councils  of  the  union,  woulil 
house  of  representatives  elected  by  the  ; 
as  under  the  old  confederation.  Tliose. 
to  impart  to  the  government  a  iiatioiial 
desire  an  independent  electiovi  !i_y  tin-' 


CH.  IX.]  HOrSE  OF  BIPEESRNTATITTS.  BdT 

mary  meetings.  Probably  these  circnmstances  bad  some  operation 
upon  tbe  votes  given  on  the  question  in  tbe  convention  itself.  For  it 
appears,  that  upon  the  ori^al  proposition  in  the  convention,  "  That 
the  members  of  the  first  branch  of  the  national  legislature  ought  to  be 
elected  by  the  people  of  the  several  states,  six  states  voted  for  it,  two 
agcunst  it,  and  two  were  divided.'  And  npon  a  subsequent  motion  to 
strike  out  the  word  "  people,"  and  insert  in  ita  place  the  word  "  legis- 
latures," three  states  voted  in  the  affirmative  and  eight  in  the  nega- 
tive.^ At  a  subsequent  period  a  motion,  that  the  representatives 
should  be  appointed  in  such  manner  as  the  le^lature  of  each  state 
should  direct,  was  negatived,  six  states  voting  in  the  affirmative,  three 
in  the  negative,  and  one  being  divided ;  and  the  final  vote  in  favor  of 
an  election  by  the  people,  was  decided  by  the  vote  of  nine  states  in  the 
affirmative,  one  voting  in  tbe  negative,  and  one  being  divided.^  The 
result  was  not  therefore  obttuned  without  much  discussion  and  argu- 
ment ;  though  at  last  an  entire  unanimity  prevtuled.^  It  is  satisfactory 
to  know,  that  a  fundaments  principle  of  public  liberty  baa  been  thus 
secured  to  ourselves  and  our  posterity,  which  will  forever  indissolubly 
connect  the  mterests  of  the  people  with  those  of  the  union.*  Under 
the  confederation,  though  the  delegates  to  congress  might  have  been 
elected  by  the  people,  they  were,  in  fact,  in  all  the  states  except  two, 
elected  by  the  state  legislature.* 
§  .'u5.  We  accordingly  find,  that  in  the  section  under  consideration, 


'  Journal  of  ComcQlion,  May  31, 1T87,  p.  85,  8G,  135 ;  4  EUiol'8  Debates,  (Yates's 
Alinutes,)  5S. 

•  Journal  of  Convcnlion,  May  31,  1787,  p.  \03, 104 ;  4  Elliot's  Debates,  (I  Yates's 
Minutes,)  62,  G3,  90,  91. 

'  Jonrmil  of  CoQvention,  June  31,  ITST,  p.  140, 141,  SIS;  4  Elliot's  Debates,  90,  91. 
(Yntcs's  Minntca.) 

*  Journal  of  Convention,  p.  216,  233. 

'  Mr.  Burkc,  in  bis  Itcllections  on  the  French  Hevolntion,  has  treated  the  subject  of 
ths  mischiefs  of  an  inilirecl  choice  only  bj  the  people  of  their  reprBsentatires  in  a  mas- 
turlj  manner.  lie  has  demonstrated,  that  such  a  system  must  remove  all  real  responsi- 
bility to  the  people  from  the  reproflcntacive.  Mr.  JeiTersoo  has  expressed  his  approba- 
tion of  the  principle  of  a  direct  choice  in  a  very  qualified  manner.  Ho  says,  "I  approve 
of  the  ereater  bouse  being  chosen  by  the  people  directly.  For  though  I  think  a  house 
so  chosen  will  be  very  inferior  to  tlie  present  congress,  wilt  It  very  ill  guolHUd  to  itgitlaU 
for  the  anion,  for  foreign  nations,  &c. ;  yet  this  evil  does  not  weigh  against  the  good  of 
preserving  inviokto  the  fundaraent4U  principle,  that  the  people  ought  not  to  be  taxed  hut 
by  representatives  chosen  immediwely  by  themselves."    2  Jefferson's  Coiresp.  p.  273. 

'  Tbe  Foderotist,  Ho.  40. 
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die  house  of  r^prespntativos  is  required  to  he  composed  of  represents- 
tives  chosen  by  the  people  of  the  several  states.  'I'he  choice,  too,  is 
to  be  made  imuiedintely  by  them  ;  so  that  the  power  13  direct ;  the 
influence  direct :  and  the  respousibility  direct.  If  any  iiitcmicdiat« 
agency  had  been  adopted,  such  as  a  choice  through  an  electoral  col- 
lege, or  by  official  personages,  or  by  select  and  apecially  qaaliGed 
fiinctionaries  pro  hoc  vice,  it  ia  obvious,  that  the  dependence  of  the 
representative  upon  the  people,  and  the  responsibility  to  them,  ironld 
have  been  far  less  felt,  and  far  more  obstructed.  InBuence  troold 
have  naturally  grown  up  vfjth  patronage  ;  and  here,  as  in  many  oth^ 
cases,  the  legal  ma^dm  would  havo  applied,  cauga  jiroxtma,  nm 
remota,  tpectaUtr.  Tho  select  body  would  have  been  ftt  once  the 
patrons  and  the  guides  of  the  representative ;  and  the  pwple  Uieo- 
selves  hare  become  tho  instruments  of  Eubverting  their  own  rights  and 
power. 

k  /iTO.  The  indircet  advantages  from  this  immediate  flgeocj  of  tbe 
people  in  the  choic(>  of  their  rfpresentatives  are  of  incalculable  benefit, 
and  deserve  a  brief  mention  in  this  place, because  they  furnish  as  with 
matter  for  most  serious  reflection,  in  regard  to  the  actual  operations 
and  influences  of  republican  governments.  In  the  first  place,  the  right 
confers  an  additional  sense  of  personal  dignity  and  duty  upon  the  mass 
of  the  people.  It  gives  a  strong  direction  to  the  education,  studies, 
and  pursuits  of  the  wliole  community.  It  enlarges  the  sphere  of 
action,  and  contributes,  in  a  high  degree,  to  the  formation  of  the  pub- 
lie  manners  and  national  character.  It  procures  to  the  conun<m 
people  courtesy  and  sympathy  from  their  superiors,  and  diSiises  a 
common  confidence,  as  well  as  a  common  interest,  through  all  the  ranks 
of  society.  It  awakens  a  desire  to  examine,  and  sift,  and  debate  all 
public  proceedings,  and  thus  nourishes  a  lively  curiosi^  to  acquire 
knowledge,  and,  at  the  same  time,  furnishes  the  means  of  gratifying  it. 
The  proceedings  and  debates  of  the  legislature  ;  the  conduct  of  public 
officers  from  the  highest  to  the  lowest ;  the  character  and  conduct  of 
the  executive  and  his  ministers  ;  the  struggles,  intrigues,  and  conduct 
of  different  parties  ;  and  the  discussion  of  the  great  public  measures 
and  questions,  which  agitate  and  divide  the  conmiunity,  are  not  only 
freely  canvassed,  and  thus  improve  and  elevate  conversation ;  but  they 
gradually  furnish  the  mind  with  safe  and  solid  materials  for  judgment 
upon  all  public  affairs ;  and  check  that  impetuosity  and  rashness,  to 
which  sudden  impulses  might  otherwise  lead  tlie  people,  yrhen  they 
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are  artfully  nusguided  bj  selfiah  demagogues,  aad  plauuble  schemoa 

of  change.^ 

§  577.  But  this  fundamental  principle  of  an  immediate  choice  by  tbe 
people,  however  important,  would  alone  be  imufiicioat  for  the  public 
security,  if  the  right  of  choice  had  not  many  aujtiliary  guards  and 
accompaniments.  It  was  indispensable,  secondly,  to  provide  for  the 
qualifications  of  the  electors.  It  is  obvious,  that  even  when  iho  prin- 
ciple i3  established,  that  the  popular  branch  of  the  legislature  shall 
emanate  directly  from  the  people,  there  still  remains  a  very  serious 
question,  by  whom  and  in  what  manner  the  choice  shall  be  made.  It 
is  a  question  vital  to  the  system,  and  in  a  practical  sense  decisive,  as 
to  the  durability  and  efficiency  of  the  powers  of  government.  Here, 
there  is  much  room  for  doubt,  and  ingenious  speculation,  and  theo- 
retical mquiry,  upon  which  different  minds  may  arrive,  and  indeed  have 
arrived,  at  very  different  resuUs.  To  whom  ought  the  right  of  suffirage, 
in  a  free  government,  to-be  confided  ?  Or,  in  oQiei  words,  who  onght 
to  be  permitted  to  vote  in  the  choice  of  the  representatives  of  the 
people  ?  Ought  the  right  of  suflrage  to  be  absolutely  universal  ? 
Ought  it  to  be  qualified  and  restrained  ?  Ought  it  to  belong  to  many, 
or  few  ?  If  there  ought  to  be  restraints  and  qualifications,  what  are 
the  true  boundaries  and  limits  of  such  restraints  and  qualifications  ? 

§  57S.  These  questions  are  sufficiently  perplexing  and  disquieting 
in  theory ;  and  in  the  practice  of  different  states,  and  even  of  free 
states,  ancient  as  well  as  modem,  they  have  assumed  almost  infirute 
varieties  of  form  and  illustration.  Perhaps  they  do  not  admit  of  any 
general,  much  less  of  any  umversal  answer,  so  as  to  famish  an  unex- 
ceptionable and  certain  mle  for  all  ages  and  all  nations.  The  man- 
ners, habits,  institutions,  characters,  and  pursuits  of  different  nations ; 
the  local  position  of  the  territory,  in  regard  to  other  nations  ;  the  actual 
orgauizations  and  classes  of  society;  the  influences  of  peculiar  religious, 
civil,  or  political  institutions  ;  the  dangers,  as  well  as  the  difficulties,  of 
the  times ;  the  degrees  of  knowledge  or  ignorance  pervading  the  mass 
of  society  ;  the  national  temperament,  and  even  the  climate  and  pro- 
ducts of  the  soil ;  the  cold  and  thoughtful  gravity  of  the  north  ;  and 
the  warm  and  mercurial  excitability  of  tropical  or  southern  re^ons  ; 


1  Lave  borrowed  tliese  views  from  Dr.  Paley,  and  fear  ooly,  that  by  abridging  them 
uvu  leesciicd  [lieir  force.  Faley's  Moral  Fhilosopby,  B.  6,  ch.  6.  See  also  2  Wil- 
'sLawLcct.  124  toi^S. 
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all  tlicse  may,  and  probably  will,  introduce  modificRtiona  of  prmciple, 
03  well  as  of  opiniOD,  in  regard  to  the  right  of  suffrage,  wbich  it  is  not 
easy  either  to  justify  or  to  overthrow,^ 

§  ;jT8.  The  moat  strenuous  advocate  for  universal  suffrage  has 
never  yet  contended,  that  the  right  shoiUd  be  absolutely  universal. 
Ko  one  has  ever  been  sufficiently  visionary  lo  hold,  that  all  persona,  o£ 
every  age,  degree,  and  character,  should  be  entitled  to  vote  in  al] 
elections  of  all  public  officers.  Idiots,  infants,  minoi^,  and  pei^ons 
insane  or  utterly  imbecile,  have  been,  without  scruple,  deuicd  the  ri^t 
as  not  having  the  sound  judgment  and  discretion  fit  for  its  exercise. 
In  many  countries,  persons  guJlty  of  crimes  have  also  denied  the  ri^t, 
as  a  personal  punishment,  or  aa  a  security  to  soeiety.  In  most  coun- 
tries, females,  whether  married  or  smgle,  have  been  purposely  excluded 
fi-om  voting,  as  interfering  with  sound  policy,  and  the  harmony  of 
social  life.  In  the  few  coses,  in  which  they  have  been  permitted  to 
voto,  experience  has  not  justified  the  conclusion,  that  it  has  been  at- 
tended with  any  correspondent  advantages,  either  to  the  public,  or  to 
themselves.  And  yet  it  would  be  extremely  difficult,  upon  any  mere 
theoretical  reasoning,  to  establish  any  satisfactory  principle,  upOB 
which  the  one  half  of  every  society  has  thus  been  systematically 
excluded  by  the  other  half  from  all  right  of  participating  in  govera- 
ment,  which  would  not,  at  the  samo  time,  apply  to  and  justify  many 
other  exclusions.     If  it  he  said,  that  all  men  have  a  natural,  equal, 


'  I  Black,  Comm.  171,  172.  Mr.  Jiistiro  Blacksione"  has  remarked,  "  Tlial  the  tniB 
reason  of  requiriuij  nny  qualificiition  wilh  rogai'd  to  prO|)0rtj-  in  voters  is  to  exclnde 
such  persons,  as  ore  in  so  mean  a  sttuiition,  tliat  they  are  esteemed  to  have  no  will  of 
Ihcir  onn.  If  tiie^c  persons  hud  votes,  they  would  be  tempted  to  dispose  of  them  under 
some  undue  influence  or  oilier.  This  n-ould  give  a  great,  an  artful,  or  a  wealthy  man  a 
Inri^r  slinrc  in  clectiou9,thauis  coDBislent  witbecncnl  liherty.  If  it  were  pi-obable,  that 
every  mnn  wonid  ^ive  hiii  vote  freely  and  without  iniluciipe  of  ntiy  kind,  tJieii,  upon  the 
trpe  theory  anJ  genuine  piinrijilcs  of  liberty,  everj-  nieiuhcr  of  tlie  community,  however 
poor,  Ehould  hnve  a  vole  in  electing  tTioso  delegates,  io  whose  clmqjo  is  committeii  the 
disposal  of  his  properly; his  liberty,  and  his  life.  Butsince  that  cnu  hardly  bcexpceted 
in  persons  of  indigent  fortune?,  or  sueh  as  arc  under  the  inimciliale  dominion  of  olLcrs, 
all  populnr  slntes  ]mvc  been  obliged  (o  est^bti^h  certain  <iu>ili1ications,  n-licrcby  >^ome, 
nho  ore  sn.spccCed  to  have  no  will  of  their  own,  are  excluded  from  voting,  in  onler  lo 
set  other  indiridnals,  whose  will  may  be  supposed  independent,  more  thoroughly  upon  a 
level  with  eaeh  oilier."  Similar  reasoning  might  be  employed  lo  justify  other  exclusions, 
besides  Chose  founded  upon  a  want  of  property. 

■  I  BlaclL.  Coram,  171, 
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and  analienable  right  to  vote,  because  the^  are  all  born  free  and  equal ; 
that  thej  all  have  common  rights  and  interests  entitled  to  protection, 
and  therefore  have  an  equal  right  to  decide,  either  personally  or  by 
their  chosen  representatives,  upon  the  laws  and  regulations,  which 
shall  control,  measure,  and  anstMn  those  rights  and  interests ;  that 
they  cannot  be  compelled  to  surrender,  except  by  their  free  consent, 
what,  hy  the  bounty  and  order  of  Providence,  belongs  to  them  in  com- 
mon vrith  all  their  race; — what  is  there  in  these  considerationB, 
which  is  not  equally  applicable  to  females,  as  &ee,  intelligent,  moral, 
responsible  beings,  entitled  to  equal  rights,  and  interests,  and  protec- 
tion, and  having  a  vital  stake  in  all  the  regulations  and  laws  of  society  ? 
And  if  an  exception,  Irom  the  nature  of  the  case,  could  be  felt  in 
regard  to  persons,  who  are  idiots,  infants,  and  insane ;  how  can  this 
apply  to  persons,  who  are  of  more  mature  growth,  and  are  yet  deemed 
minors  by  the  municipal  law  ?  Who  has  an  original  right  to  fix  the 
time  and  period  of  pupilage,  or  minority  ?  Whence  was  derived  the 
riglit  of  the  ancient  Greeks  and  Romans  to  declare,  that  women  should 
be  deemed  never  to  be  of  age,  but  should  be  subject  to  perpetud 
guardianship  ?  Upon  what  principle  of  natural  law  did  the  Romans, 
m  after  times,  fix  the  majority  of  females,  as  well  as  of  males,  at 
twenty-five  years  ?  ■  Who  has  a  right  to  say,  that  in  England  it  shall, 
for  some  purposes,  be  at  fourteen,  for  others,  at  seventeen,  and  for  all, 
at  twenty-one  years  ;  while,  in  France,  a  person  arrives,  for  all  purpo- 
ses, at  majority,  only  at  thirty  years,  in  Naples  at  eighteen,  and  in 
Iloliand  at  twenty-five  ?  *  Who  ahall  say,  that  one  man  is  not  aa  well 
qualified,  as  a  voter,  at  eighteen  years  of  age,  as  another  ia  at  twenty- 
five,  or  a  third  at  forty  ;  and  far  better,  than  most  men  are  at  eighty  ? 
And  if  any  society  is  invested  with  authority  to  settle  the  matter  of 
the  age  and  sex  of  voters,  according  to  its  own  view  of  its  policy,  or 
convenience,  or  justice,  who  ahall  say,  that  it  has  not  equal  authority, 
for  hke  reasons,  to  settle  any  other  matter  regarding  the  rights,  quali- 
fications, and  duties  of  voters  ?  ' 

§  580,  The  truth  seems  to  be,  that  the  right  of  voting,  hke  many 
other  rights,  ia  one,  which,  whether  it  has  a  fixed  foundation  in  natural 
law  or  not,  has  always  been  treated  in  the  practice  of  nations,  as  a 
strictly  civil  right,  derived  from,  and  regulated  by  each  society,  accord- 


>  1  Blagk.  Comm.  463, 464. 
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ing  to  its  own  circumstances  and  interests.^  It  is  difficult,  even  in  the 
abstract,  to  conceive  how  it  could  Iiavc  othcrmsc  bcoa  trcatctl.  T!»c 
terms  and  conditions,  upon  which  any  society  is  fonaod  and  organized, 
must  essentially  depend  apon  tlie  will  of  those,  who  are  aasociated  ;  or 
at  least  of  those,  who  constitute  a  majority,  actually  controlling  the 
rest.  Ori^nally,  no  man  could  have  any  right  but  to  act  for  himself; 
and  tlie  power  to  choose  a  chief  magistrate  or  other  officer  to  exercise 
domiiiion  or  authority  over  others,  as  well  as  himself,  coulcl  arise  only 
upon  a  joint  consent  of  the  others  to  such  appointment ;  and  their  con- 
sent might  bo  ({RBlifiod  exactly  according  to  their  own  interests,  or 
power,  or  policy.  Tlie  choice  of  representatives  to  act  in  a  legislative 
capacity  ia  not  only  a  refinement  of  much  later  stages  of  actual  asso- 
ciation and  civiliEation,  but  could  scarcely  occur,  until  the  society  had 
assumed  to  itself  the  right  to  introduce  such  institutions,  and  to  confer 
such  privileges,  aS  it  deemed  conducive  to  the  public  good,  and  to  pro- 
hibit the  existence  of  any  other.  In  point  of  fact,  it  ia  well  known, 
that  representative  legislative  bodies,  at  least  in  the  form  now  used, 
are  the  peculiar  invention  of  modern  times,  and  were  unknown  to  an- 
tifjuity.^  If,  then,  every  well  organized  society  has  the  right  to  consult 
for  the  common  good  of  the  whole,  and  if,  upon  the  principles  of  nat- 
ural law,  this  right  is  conceded  by  the  very  union  of  society,  it  seems 
difficult  to  assign  any  limit  to  this  right,  which  is  compatible  with  the 
due  attainment  of  the  end  proposed.  If,  therefore,  any  society  shall 
deem  the  common  good  and  interests  of  the  whole  society  best  pro- 
moted under  tlie  particular  circumstances,  in  which  it  is  placed,  by  a 
restriction  of  the  right  of  suffrage,  it  is  not  easy  to  state  any  solid 
ground  of  objection  to  its  exercise  of  such  an  authority.  At  least,  if 
any  society  has  a  clear  right  to  deprive  females,  constituting  one  half 
of  the  whole  population,  of  the  right  of  suffrage,  (which,  with  scarcely 
an  exception,  has  been  uniformly  maintained,)  it  will  require  some 
astuteness  to  find  upon  what  ground  this  exclusion  can  be  vindicated, 
which  does  justify,  or  at  least  excuse,  many  other  exclusions.^  Gov- 
ernment (to  use  the  pithy  language  of  Mr.  Burke)  has  been  deemed 


i  1  Black.  Comm.  171 ;  2  Wilson's  Law  T^c[.  130i  Montcsqaicu's  Spi 
B.  11,  ch.  6;  1  Tucker's  Bliiok.  Comm.  App,  52,  53. 

■  Itut  see  ArisMtle's  rolilics. 

'  See  Faley'a  MonJ  I'hilosophj',  B.  6,  ch.  7,  p.  392  ;  1  Black.  Conun.  1' 
quieu'i  Sjiiritof  Law8,B.  ll.ch.  6. 
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a  practical  thing,  made  for  the  happiness  of  mankind,  and  not  to  fur- 
nish out  a  spectacle  of  omfonnity  to  gratify  the  schemes  of  viBionarj 

politicians.' 

§  .581.  Without  laying  any  stress  upon  this  theoretical  reasoning, 
nhicli  is  brought  before  the  reader,  not  so  much  because  it  solves  all 
doubts  and  objections,  as  because  it  presents  a  view  of  the  serious 
difficulties  attendant  upon  the  assumptjon  of  an  original  and  unalienar 
blc  right  of  suffrage,  as  originating  in  natural  law,  and  independent  of 
civil  law,  it  may  bo  proper  to  state,  that  every  civilized  society  has 
uniformly  fixed,  modified,  and  regulated  the  right  of  suffrage  for  itself, 
according  to  its  own  free  will  and  pleasure.  Every  constitution  of 
government  in  these  United  States  has  assumed,  as  a  fundamental 
principle,  tho  right  of  the  people  of  the  state  to  alter,  abolish,  and 
modify  the  form  of  its  own  government,  according  to  the  sovereign 
pleasure  of  the  people,^  In  fact,  the  people  of  each  state  have  gone 
much  farther,  and  settled  a  far  more  critical  question,  by  deciding, 
who  shall  be  the  voters,  entitled  to  approve  and  reject  the  constitution 
framed  by  a  delegated  body  under  their  direction.  In  tbe  adoption  of 
no  state  constitution,  has  the  assent  been  a^ed  of  any  but  the  quali- 
fied voters  ;  and  women,  and  mmors,  and  other  persons,  not  recognized 
as  voters  by  existing  laws,  have  been  studiously  excluded.  And  yet 
the  constitution  has  been  deemed  entirely  obligatory  upon  them,  as 
well  as  upon  the  minority,  who  voted  against  it.  From  this  it  will  be 
seen,  how  little,  even  in  the  most  free  of  republican  governments,  any 
abstract  right  of  suffrage,  or  any  original  and  indefeasible  privilege, 
has  been  recognized  in  practice.  If  this  coasideration  do  not  satisfy 
our  minds,  it  at  least  will  prepare  us  to  presume,  that  there  may  be 
an  almost  infinite  diversity  in  the  established  right  of  voting,  without 
any  state  being  able  to  assert,  that  its  own  mode  is  exclusively  founded 
in  natural  justice,  or  is  most  conformable  to  sound  policy,  or  is  best 
adapted  to  the  public  security.  It  will  teach  us,  that  the  question  is 
necessarily  complex  and  intricate  in  its  own  nature,  and  is  scarcely 
susceptible  of  any  simple  solution,  which  shall  rigidly  apply  to  the  cir- 
cumstances and  conditions,  the  interests  and  the  feelings,  the  institu- 
tions and  the  manners  of  all  nations.'    What  may  best  promote  the 


'  Burke's  Letter  to  the  Sheriffs  of  Bristol  in  1777. 

'  See  Locke  on  Goveniincnt,  p.  2,  1  149,  227. 

'  Dr.  Licber's  EccyclopiBdia  Am«^icaJu^  art.  OmttitiUiiM. 
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public  weal,  and  secure  tho  jmljlic  liberty,  and  adrancc  the  public 
prosperity  in  one  age  or  nation,  may  totally  fail  of  similar  results 
under  local,  physical,  or  moral  predicaments  essentially  different. 

^  582.  It  would  carry  us  too  far  from  the  immediate  object  of  thex 
Commentaries  to  take  a  general  survey  of  the  various  modifications, 
under  which  the  right  of  suffrage,  either  in  relation  to  laws,  or  ma^ 
tracy,  or  even  judicial  controversies,  has  appeared  in  different  natioas 
in  ancient  and  modem  times.  The  examples  of  Greece  and  Romo,  in 
ancient  times,  and  of  England  in  modern  times,  will  be  found  most 
instructive.^  In  England,  the  qualifications  of  voters,  as  also  the 
modes  of  representation,  are  various,  and  framed  upon  no  common 
principle.  Tho  counties  arc  represented  by  knights,  elected  by  the 
proprietors  of  lands,  who  are  freeholders ;  ^  the  boroughs  and  ciUes  are 
represented  by  citizcna  and  burgesses,  or  others  chosen  by  the  citizens 
or  burgesses,  according  to  the  qualificationa  prescribed  by  custom,  or 
by  the  respective  charters  and  by-laws  of  each  borough  or  city.^  In 
these,  the  ri;:lit  of  voting  is  almost  infimtoly  varied  and  modified.^  In 
the  American  colonies,  under  their  charters  and  laws,  no  uniform  rules 
in  regard  to  the  right  o#  suffrage  existed.  In  some  of  the  colonies 
the  coui-se  of  the  parent  country  was  closely  followed,  so  that  free- 
holders alone  were  voters  ;  "*  in  others  a  very  near  approach  waa  made 
to  universal  suffrage  among  the  males  of  competent  age  ;  and  in  others, 
again,  a  middle  principle  was  adopted,  which  made  taxation  and  voting 
dependent  upon  each  other,  or  annexed  to  it  the  qualification  of  hold- 
ing some  jiersonal  estate,  or  tho  privilege  of  being  a  freeman,  or  the 
eldest  son  of  a  freeholder  of  the  town  or  corporation.*  When  the 
revolution  brought  about  the  separation  of  the  colonies,  and  they 
formed  themselves  into  independent  states  a  very  striking  diversity 


'  Ste  3  Adams's  Araw.  Constilut,  Letter  6,  p.  263,  &c.  p.  ■140,  &«. ;  1  Black.  Comm. 
171,  172,  173;  llontesiiuicirs  Spiiit  of  ]jiws,  Ilook  ll,cli.  13;  Id.  B.  2,  ch.  2. 

*  1  lIlBck.  CoRim.  172,  173;  I'alcy's  Morn!  Pliilosopby,  IS.  G,  ch.  7  ;  The  Federalism 
No.  57. 

'  1  Black-  Comm.  172  lo  175;  1  Turk.  BInck.  Comm.  App.  209  to  212.  See  alio 
Burke's  Reflections  on  the  French  llcvolutioi). 

'  Sec  Dr.  Lleber's  Encvclopn^dia  Americana,  art.  Hre/ion ;  GrerU  Britain,  Canstilu- 
timof. 

'  See  Jefferson's  Notes  on  VirginLa,  191 ;  I   Tncfccr's  Black.  Comra.  App.  96  to  100. 

'  Sec  Churtcr  of  Rhode  Island,  IG63,  and  Rhode  Island  Laws,  [edit  179H,)  p.  lu. 
See  also  Canneccicat  Cbtuler,  1662,  and  Mossaehusetta  Cliarten,  1G2S  and  169S. 
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was  observable  ia  tiie  origjn^  constitulloiis  adopted  by  tbem  ; '  and  a 
like  diversity  has  pervaded  all  tbe  constitutions  of  tbe  new  states, 
-which  have  since  grown  up,  and  all  the  revised  constitutions  of  the  old 
states,  which  have  received  the  final  ratification  of  the  people.  In 
some  of  the  states  the  right  of  suffrage  depends  upon  a  certain  length 
of  residence,  and  payment  of  taxes ;  in  others,  upon  mere  citizenship 
and  residence  ;  in  others,  upon  the  poseesaion  of  a  freehold,  or  some 
estate  of  a  particular  value,  or  upon  the  payment  of  taxes,  or  per- 
formance of  some  public  duty,  such  as  service  in  the  militia,  or  on  the 
highways.^  In  no  two  of  these  state  constitutions  will  it  be  found,  that 
iho  qualifications  of  the  voters  are  settled  upon  the  same  uniform 
basis. ^  So  that  we  have  the  moat  abundant  proofs,  that  among  a  free 
and  enlightened  people,  convened  for  the  purpose  of  establishing  ^eir 
own  forms  of  government,  and  the  rights  of  their  own  voters,  the  ques- 
tioQ,  as  to  the  due  regulation  of  the  qualifications,  has  been  deemed  a 
matter  of  mere  state  pohcy,  and  varied  to  meet  tbe  wants,  to  suit  the 
prejudices,  and  to  foster  the  interests  of  the  majority.  An  absolute, 
indefeasible  right  to  elect  or  be  elected,  seema  never  to  have  been 
asserted  on  one  side,  or  denied  on  the  other  ;  but  tbe  subject  has  been 
freely  canvassed,  n«  iine  of  mere  civil  polity,  to  be  urrauged  upon  such 
a  basis,  as  the  majority  may  deem  expedient  with  reference  to  the 
moral,  physical,  and  intellectual  condition  of  the  particular  state,* 

§  583.  It  was  under  this  known  diversity  of  constitutional  provbions 
in  regard  to  state  elections,  that  the  convention,  which  framed  the  con- 
stitution of  the  union,  was  assembled.  Tbe  definition  of  the  right  of 
suffrage  is  very  justly  regarded,  as  a  fundamental  article  of  albepubli- 
can  government.  It  was  incumbent  on  the  convention,  therefore,  to 
define  and  establish  this  right  in  the  constitution.  To  have  left  it  open 
for  the  occasional  regulation  of  congress  would  hare  been  improper, 
for  the  reason  just  mentioned.  To  have  submitted  it  to  the  legislative 
discretion  of   the  states,  would  have  been  improper,  for  the  same 


■  2'n'iNon'sLawLcct.  132  tol38;  2  Pitkin'fl  Hist  ch.  19,  p.  29*  to  316. 

•  2  Wil.ion'a  Law  Lcct.  132  lo  13S.  Mr  Hmne,  in  his  Idea  of  a  Pcrfoct  Common- 
wcaltli,  prapows,  thut  the  rtprcj^cnta^veg  shoatd  be  freeholders  of  20t.  a  jeor,  and  hoose- 
holdcrs  worth  500/.     1  Hume's  Kssays,  Essaj  16,  p.  526. 

'  SeoTlicFedorulisl,  Ko,  54;  2  Wilson's  Law  LectureB,  132  lo  138;  2  Pitkin's  Hist. 
294  to  316. 

*  Dr.  Lii'bcr'9  Enryclopxdia  Americana,  art.  Constitulion  of  the  Uailed  Static.  The 
Federalist,  Ko.  52  to  54, 
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reason  ;  and  for  the  additional  reason,  that  it  would  have  rendered  too 

dependent  on  tlie  state  governments,  that  branch  of  Uie  federal  gocem- 
incnt,  which  ought  to  be  dependent  on  the  people  alone. ^  Two  modes 
of  providing  for  the  right  of  suffraj;o  in  the  chuicc  of  representatives 
were  [iresonted  to  the  consideration  of  that  body.  One  was  to  demise 
soma  jilan,  which  should  operato  uniformly  in  all  tlic  states,  on  a  com- 
mou  principle  ;  the  other  was  to  conform  to  the  existing  diversities  in 
the  states,  thna  creating  a  mixed  mode  of  ropresoutation.  In  favor  of 
the  former  course,  it  might  be  urged,  that  all  the  states  ought,  upon 
the  tioor  of  the  house  of  representatives,  to  be  represented  otjiially; 
that  this  could  be  accomplished  only  by  the  adoption  of  a  uniform  qual- 
ificadou  of  the  voters,  who  would  thus  express  the  same  public  opinion 
of  the  same  body  of  citizens  throughout  the  union  ;  that  if  freeholders 
alone  in  one  state  choao  the  representatives ;  and  in  another  all  mole 
citizens  of  competent  age  ;  and  in  another  all  freemen  of  particular 
towns  or  corporations ;  and  in  another  all  taxed  inhabitants  ;  it  wnnld 
be  obvious,  that  different  interests  and  clitasea  would  obtain  exclusive 
representations  in  dififerent  states ;  and  thus  the  great  objects  of  the 
constitution,  the  promotion  of  the  general  welfare  and  common  defence, 
might  be  uodnly  cliecked  and  obstructed  ;  that  a  uniform  principle 
would  at  least  have  this  recommendation,  that  it  could  create  no  well- 
founded  jealousies  among  the  different  states,  and  would  be  most  likely 
to  satisfy  the  body  of  the  people  by  its  perfect  fairness,  its  permanent 
ef|uality  of  operation,  and  its  entire  independence  of  all  local  legisla- 
tion, whether  in  the  shape  of  state  laws,  or  of  amendments  to  state 
constitutions. 

5  584.  On  the  other  hand,  it  might  be  urged  in  favor  of  the  latter 
course,  that  tho  reducing  of  the  different  quaJifications,  already  exist- 
ing in  the  different  states,  to  one  uniform  rule,  would  have  been  a  very 
difBcult  task,  even  to  tlie  convention  itself,  and  would  be  dissatisfac- 
tory to  tho  people  of  different  states.^  It  would  not  be  very  easy  for 
the  convention  to  frame  any  rule,  which  would  satisfy  the  scruples, 
the  prejudices,  or  the  judgments  of  a  majority  of  its  own  members.  It 
would  not  be  easy  to  induce  Virginia  to  give  up  the  exclusive  right  of 
freeholders  to  vote ;  or  Rhode  Island,  or  Connecticut,  the  exclusive 
right  of  freemen  to  vote  ;  or  Massachusetts,  the  right  of  persons  pos- 


'  The  Federalist,  No.  52. 
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sessing  a  given  value  of  personal  property  to  vote ;  or  other  states, 
the  right  of  persons  paying  taxes,  or  having  a  fixed  residence,  to  vote. 
The  subject  itself  was  not  susceptible  of  any  very  exact  lindtations 
upon  any  general  reasoning.  The  circumstances  of  different  states 
might  create  great  diversities  in  the  practical  operation  of  any  uniform 
system.  And  the  natural  attachments,  wluch  long  habit  and  usage 
had  sanctioned,  in  regard  to  the  exercise  of  the  right,  would  enlist  all 
the  feelings,  and  interests,  and  opinions  of  every  state  against  any 
substantial  change  in  its  own  institutions.  A  great  embarrassment 
would  be  thus  thrown  in  the  way  of  the  adoption  of  the  constitution 
itself,  which  perhaps  would  be  thus  put  at  hazard,  upon  the  mere 
ground  of  theoretical  propriety.^ 

§  585.  Besid^es  ;  it  might  be  urged,  that  it  is  far  fifcm  being  clear, 
upon  reasoning  or  experience,  that  uniformity  in  the  composition  of 
a  representative  body  is  either  desirable  or  expedient,  founded  in 
sounder  policy,  or  more  promotive  of  the  general  good,  than  a  mixed 
system,  embracing,  and  representing,  and  combining  distinct  interests, 
classes,  and  opinions.^  In  England  the  house  of  commons,  as  a  repre- 
sentative body,  is  founded  upon  no  uniform  principle,  either  of  num- 
bers, or  classes,  or  places.^    The  representation  is  made  up  of  persons 


>  Kawle  on  the  Constitution,  ch.  4,  p.  40. 

s  ;Mr.  Burke  manifestly  thought,  that  no  system  of  representative  govenmient  could 
be  safe  >\'ithout  a  large  admixture  of  diflferent  persons  and  interests.  "Nothing,"  says 
he,  "  is  a  due  and  adequate  representation  of  a  state,  that  does  not  represent  ita  ability, 
as  well  as  its  property.  But  as  ability  is  a  vigorous  and  active  principle,  and  as  property 
is  sluggish,  inert,  and  timid,  it  can  never  be  safe  from  the  invasion  of  ability,  unless  it 
be,  out  of  all  proportion,  predominant  in  the  representation."  Bullae's  Reflections  on 
tlic  French  llevolution.  See  also  Paley's  Moral  Philosophy,  B.  6,  ch.  7.  In  a  subse- 
quent page  of  his  Reflections  on  the  French  Revolution,  he  discusses  Uie  then  favorite 
theory  of  representation  proposed  for  the  constitution  of  France,  upon  the  triple  basis 
of  territory',  population,  and  taxation,  and  demonstrates  with  great  dearaess,  its  incon- 
venience, inequality,  and  inconsistency.  The  representatives,  too,  were  to  be  chosen 
indirectly,  by  electors  appointed  by  electors,  who  were  again  chosen  by  other  electors. 
"  The  member,"  says  Mr.  Burke,  "  who  goes  to  the  national  assembly,  is  not  chosen  by 
the  people,  nor  accountable  to  them.  There  are  Uiree  elections  before  he  is  chosen;  two 
sets  of  magistrates  intervene  between  him  and  the  primary  assembly,  so  as  to  render 
him,  as  I  have  said,  an  ambassador  of  a  state,  and  not  the  representative  of  the  people 
>vithin  a  state."  So  much  for  mere  theory  in  the  hands  of  visionary  and  speculative  j 
statesmen. 

3  Paley's  Moral  Philosophy,  B.  6,  ch.  7,  p.  380,  3S1  to  394 ;  DeLolme,  Const  of 
England,  B.  1,  ch.  4,  p.  61,  62;  1  Kent's  Comm.  219;  1  Tuck.  Black.  App.  209,  210, 
211 ;  1  Wilson's  Law  Lect.  431. 
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chosen  hy  electors  having  verj  different,  and  eometimes  very  liiscord- 
ant  'jualifications  ;  in  some  cases,  property  is  exclusively  represented ; 
in  otliera,  particular  trades  and  pursuita  ;  in  othera,  inhabitancy  and 
corporate  privileges  ;  in  others,  the  reverse.  In  some  cases,  the  rep- 
resentatives are  chosen  by  very  numerous  voters ;  in  others,  by  very 
few  ;  in  some  cases,  a  single  patron  possesses  the  exclusive  power  of 
choosing  representatives,  as  in  Domination  boroughs ;  in  other?,  very 
populous  cities  have  no  right  to  choose  any  representatives  at  all ;  in 
some  cases,  a  select  body,  forming  a  very  small  part  of  the  inhabit- 
ants, has  the  exclusive  right  of  choice ;  in  others,  non-residents  can 
control  the  whole  election ;  in  some  places  a  half  million  of  inhabitants 
possess  the  right  to  ch<x«o  no  more  representatives  tlian  are  assigned 
to  the  most  inai^ificant  borough,  with  scarcely  an  inhabitant  to  point 
out  its  local  limits,"  Yet  this  inequality  has  never,  of  itself,  been 
deemed  an  exclusive  evil  in  Great  Britain.^  And  in  every  system  of 
reform,  which  has  found  public  favor  in  that  country,  many  of  these 
diversities  have  been  embodied  from  choice,  as  important  checks  upon 
undue  legislation,  as  faeilitating  the  representation  of  different  in- 
terests and  different  opinions  ;  and  as  thus  securing,  by  a  well-bal- 
anced and  intelligent  representation  of  all  the  various  classes  of  soci- 
ety, a  permanent  protection  of  the  public  liberties  of  the  people,  and  a 
firm  security  of  the  private  rights  of  persons  and  property,^  Witiiout, 
therefore,  asserting,  that  such  a  mixed  representation  is  absolutely, 
and  under  all  circumstances,  the  best,  it  might  be  safely  affirmed,  that 


'  Mr.  Jcfibrson.  in  his  Notes  on  Virginia,  insists  "nilh  great  earnestness  npoD  the  im- 
propriety of  ftllowing  to  difforent  eonnties  in  that  alatc,  the  same  number  of  representa- 
tives, wiihont  anj  rcfrard  lo  t!ieir  relative  populiition.*  And  vet  in  the  new  eonsiitntion 
adopted  in  1830-1831,  Virgininhna  Hilhercd  to  the  aiune  S)-slom  in  printiple,  and  her 
present  representation  is  apportioned  upon  an  arbitrary  and  unequal  liasis. 

•  Bnrkc's  Reflections  on  the  French  Revoluiion. 

'  Mr,  Wilson  in  liis  Leetares,  eonsidera  tlie  ineqonlitj  of  representation  in  the  lionse 
of  commons,  as  a  prominent  defect  in  the  British  goremmcni.  Bnt  his  objections  aro 
mainly  urged  agMnst  the  mode  of  apportioning  the  representation,  and  not  against  the 
qualifl  cut  ions  of  the  volcra.t  In  the  reform  now  nnder  the  cans  idem  tion  of  parliament, 
tttere  is  a  very  great  diversity  of  electoral  quaUfications  nJlowcd,  and  apparently  sup- 
ported by  all  parties.  Mr.  Bnrkc  in  his  Reflections  on  the  French  Revolution,  holds 
doctrines  esaeniiallj  different  in  many  points  from  Mr.  Wilson.  See  also  in  Wynne's 
Eunomus,  Dialogue  3,  4  18,  19,  20,  an  ingenious  defence  of  the  esisting  syslem  in 
Qreat  Britain, 

•  JeOereon't  Notei,  192,  t  1  WiUon'*  Lecl.  130  la  433. 
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the  esistence  of  various  elements  in  the  compo^doa  of  the  represent- 
a^ve  bod;  is  not  Deceasarily  inexpedient,  unjust,  or  insecure  ;  and,  in 
many  cases,  may  promote  a  vrholesome  reetrtunt  upon  partial  plans  of 
legislation,  and  ensure  a  vigorous  growth  to  the  general  interests  of 
the  union.  The  planter,  the  £irmer,  the  mechanic,  the  merchant,  and 
the  manufacturer  might  thus  be  brought  to  act  together,  in  a  bodj 
representing  each ;  and  thna  superior  intelligence,  as  well  as  mutual 
good-will  and  respect,  be  diffused  through  the  whole  of  the  collective 
body.' 

§  586.  In  the  judgment  of  the  conventjon,  this  latter  reasoning 
seems  to  havo  obtained  a  decisive  influence,  and  to  have  established 
the  final  result ;  and  it  was  accordingly  declared,  in  the  clause  under 
consideration,  that  "  the  electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature."^  Upon  this  clause  (which  was  finally  adopted  by  & 
unanimous  vote)  the  Federalist  has  remarked,  "  the  provision  made 
by  the  convention  appears  to  be  the  best  that  lay  within  their  option. 
It  must  be  satisfaetory  to  every  state,  because  it  is  conformable  to  the 
standard  already  established  by  the  state  itself.  It  will  be  safe  to  the 
United  States,  because,  being  fixed  by  the  state  constitutions,  it  is  not 
alterable  by  the  state  governments  ;  and  it  cannot  be  feared,  that  the 
people  of  the  states  will  alter  this  part  of  their  constitutions  in  such  a 
manner,  as  to  abridge  the  rights  secured  to  them  by  the  federal  con- 
stitution." ^  The  remark,  in  a  general  sense,  is  true  ;  but  the  provi- 
sion has  not,  in  fact,  and  may  not  have,  all  the  security  against  alter- 
ation by  the  state  governments,  which  is  so  confidently  affirmed.  At 
the  time  when  it  was  made,  Connecticut  and  Rhode  Island  were  act- 


>  See  Pnlcj"s  Mora!  Philoaophy,  B.  6,  ch.  7,  p.  380i  Id.  394.  See  alao  Fmnklin's 
Itcmnrk^ ;  2 1'ilk.  Illst  243.  Dr.  Pale;  has  placed  Ibc  incqualitica  of  represcDtation  in 
the  liousc  of  commons  in  a  stroDg  ligbl ;  and  he  hai  attempted  a  vindicalion  of  them, 
which,  wlielhcr  satisfaclorj-  or  not,  h  at  least  urged  with  great  Bkill  ond  ingennity  of 
rea^oninj;.  Palcj-'s  Moral  Philosophy,  B.  6,  ch.  7,  p-  391  to  400.  Sec  also  2  Pitk.  Hist. 
243. 

'  Jonronl  of  Convention,  216,  233.  The  elaase,  however,  did  not  pass  withoat  oppo- 
sition; a  motion  to  strike  out  was  made  and  negatived,  geven  states  voting  in  the  nega- 
tive, one  ID  the  affirmative,  and  one  being  divided.  Joam.  of  CoDveatioii,  7  August, 
p.  233. 

'  ThcF<^craIist,No.  ^2.  Sec  also  2  Elliot's  Debates,  38  j  S  WiUos'i  Law  l.«ct  139, 
130,  131. 
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iny  under  the  royal  cbartcra  of  liil'>2  aud  1663  ;  and  their  le^slatares 
possessed  the  fiowcr  of  modifyiug,  from  time  to  time,  the  right  of 
auffrago,  Rhodo  Island  yet  conliniies  vritliout  any  written  eonstitu- 
tioti,  unless  the  charter  of  10153  is  to  be  deemed  bucIi.  In  Maryland 
successive  legifllaturos  may  change  the  form  of  government ;  and  m 
other  states  amendments  may  be,  and  indeed  havo  been  adopted,  ma- 
teriiilly  varying  the  rights  of  suffrBgc.'  So  that  abaolutc  stability  is 
not  to  be  predicated  of  th«  existing  moties  of  suSrugc  ;  though  there 
ia  little  practical  danger  of  any  changes,  which  would  work  uniavor- 
ably  to  popular  rights. 

ij  .'■>87.  In  the  third  place,  the  term  of  service  of  rcprescntalivea. 
In  order  to  ensure  permanent  safety  to  the  liberties  of  the  people, 
other  guards  are  indispensable,  besides  those  which  are  derived  from 
the  exerciso  of  the  right  of  suflrage  and  representation.  If,  when  tJie 
legislature  is  once  chosen,  it  is  perpetual,  or  may  last  during  the  life 
of  tlie  representatives ;  and  in  case  of  death,  or  resignation  only,  Uie 
vacancy  is  to  he  supplied  by  the  election  of  new  representatives  ;  it  is 
easy  to  perceive,  tbut  in  such  eases  tliefe  ivlll  be  but  a  very  rlidil 
check  upon  their  acts,  on  the  part  of  the  people.  In  such  cases,  if 
the  legislative  body  should  be  once  corrupted,  the  evil  would  be  past 
all  remedy,  at  least  without  some  violent  revolution,  or  extraordinary 
calamity.^  But  when  different  legislative  bodies  are  to  succeed  each 
other  at  short  intervals,  if  the  people  disapprove  of  the  present,  they 
may  rectify  its  faults,  by  the  silent  exerciso  of  their  power  in  the  suc- 
ceeding election.  Besides,  a  legislative  assembly,  which  ia  sure  to  be 
separated  again,  and  its  members  soon  return  to  private  life,  will  feel 
its  own  interests,  as  ivell  as  duties,  bound  up  with  those  of  the  com- 
munity at  large.^  It  may,  therefore,  be  safely  laid  down,  as  a  fiinda- 
mental  axiom  of  republican  governments,  that  there  must  be  a  depend- 
ence on,  and  responaibihty  to,  the  people,  on  the  part  of  the  represent- 
ative, which  shall  constantly  exert  an  influence  upon  his  acta  and 
opinions,  and  produce  a  sympathy  between  him  and  his  constituents,* 
If,  when  he  is  once  elected,  he  holds  his  place  for  life,  or  during  good 
behavior,  or  for  a  long  period  of  years,  it  is  obvious,  that  there  will 


'  ScB  S  Wilson'a  Law  Lcct.  nolo  (rt)  136,  137. 

»  1  Block.  Comm.  189;  Montesquieu's  Spirit  of  Laws,  B.  11,  ch.  G. 

3  I  Black.  Comm.  189. 

*  The  Federalist,  Ko.  52,  ST. 
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be  little  eSectJTe  control  exercised  upon  him  ;  and  he  will  soon  learn 
to  disregard  the  -wishea,  the  interests,  and  even  the  rights  of  his-con- 
stituents,  whenever  they  interfere  with  his  own  selfish  parsuits  and 
objects.  When  appointed,  he  may  not,  indeed,  consider  himself  aa 
exclusively  their  representative,  bound  by  their  opinions,  and  devoted 
to  their  peculiar  local  interests,  although  they  may  be  wholly  incon* 
sistcnt  with  the  good  of  the  union.  He  ought  rather  to  deem  himself 
a  representative  of  the  nation,  and  bound  to  provide  for  the  general 
welfare,  and  to  consult  for  the  general  safety.'  But  still,  in  a  just 
sense,  he  ought  to  feel  his  responsibility  to  them,  and  to  act  for  them 
in  common  with  the  rest  of  the  people  ;  and  to  deem  himself,  in  an 
emphatic  manner,  their  defender  and  their  friend.' 

§  588.  Frequent  elections  are  unquestionably  the  soundest,  if  not 
the  sole  policy,  by  which  this  dependence  and  sympathy  and  responsi- 
bility can  be  effectually  secured.*  But  the  question,  what  degree  of 
frequency  ia  best  calculated  to  accomplish  that  object,  is  not  susceptible 
of  any  precise  and  universal  answer,  and  must  essentially  depend  upon 
■very  different  considerations  in  different  nations,  and  vary  with  their 
size,  their  age,  their  conditions,  their  institutions,  and  their  local  pecn- 
liarities.* 


1  1  ISInA.  Comm.  159.  Sec  olso  Dr.  Franklin'*  Itemnrkfl ;  2  Piik.IIuit.  342;  Rnwlo 
on  Const.  39,  39.  Bat  see  1  Tucker's  Black.  Comm.  j\pp.  193;  4  Elliot's  Dcbntes,a09. 
Mr.  Ilurke  in  his  sptcch  to  the  Electors  ofBristoI,  in  1774,  has  treated  this  subject  with 
grcnl  candor  and  dignity,  and  ahility.  " Porlinmcnt,"  said  he,  "ia  not  a  congress  of 
iimtias sailor  from  different  and  hostile  interest",  which  inlerests  each  must  mainlain,  as 
nn  a^enl  and  ndyocnte,  apiinst  other  agents  and  advocates.  Bui  parliament  is  a  delibera- 
tive assembly  of  one  nation,  with  one  interest,  that  of  the  whole;  where  not  local  pur- 
poses, not  local  prejudices,  ought  to  guide;  hut  the  general  good,  resulting  from  the 
general  reason  of  the  whole.  You  ehoose  a  meml>cr  indeed;  but  when  you  have  chosen 
him.  he  is  not  a  member  of  Bristol,  but  he  is  a  member  of  parliament"  See,  on  tluB 
snhject,  1  Tuik.  Dlnck,  Comm.  App.  193;  2  Lloyd's  Deb.  in  1783,  p.  199  to  217. 

'  Sec  Burlic'B  Speech  to  the  F.lectora  of  Bri«lol  in  1774. 

'  The  Federalist,  Ko.  sa,  57. 

'  Dr.Paley,  with  his  usual  practical  sense,  has  reinatked,in  regard  to  the  composidon 
and  (enure  of  office  of  the  British  house  of  commons,  ihat,  "  the  number,  the  fortune, 
and  ijHality  of  the  memlierc ;  the  variety  of  interests  and  characters  among  them  ;  above 
atl,ihr  icviportiry  itumlion  of  ihrir  potter,  and  the  change  of  men,  which  every  new  election 
produces,  are  so  many  securities  10  the  public,  a»  well  against  the  snbjectiOQ  of  their 
jnr[;;mcn1»  to  any  external  dictation,  as  against  the  formation  of  a  junto  in  their  own 
lody,  snfficicnliv  powerful  to  govern  their  decisions.  The  representatives  are  so  inter- 
mixed will)  the  constituents,  and  the  eonititnents  with  the  rest  of  the  people,  that  they 
(Hnnoi,  wirb«nt  a  partiality  loo  flagrant  to  be  endured,  impose  any  hnrthcu  upon  the 
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§  589.  It  has  been  a  current  obsorvation,  tliat  *'  where  annual 
elections  end,  tj-ranDj  begins."  '  But  this  remark,  like  many  oUwrs 
of  a  general  nature,  is  open  to  much  qnestion.  There  is  no  protonco, 
that  tliere  is  any  natural  connection  between  the  period  of  a  /oar,  or 
any  other  exact  revolution  of  time,  and  the  poliiical  changes  fit  for 
govenimenta  or  magistrates.  Why  is  the  election  of  a  magistrate  or 
reprcsentatave  more  safe  for  one  year,  than  for  two  yeare  ?  For  one 
year,  more  than  for  six  months  ?  For  six  montlis,  more  tlian  for  three 
months  ?  It  is  certainly  competent  for  a  state  to  elect  ita  own  rulers, 
d^ly,  or  weekly,  or  monthly,  or  annually,  or  for  a  longer  pcri'Al,  if  it 
is  deemed  expedient.  In  this  respect,  it  must  be,  or  ought  to  he,  gov- 
erned by  its  own  convenience,  interests,  and  safety.  It  ia,  therefore, 
a  question  of  sound  policy,  dependent  upon  circumstances,  and  not  re- 
solvable into  any  absolute  elements  dependent  upon  the  revolution  or 
return  of  natural  seasons,^  'I'lie  aim  of  every  political  constitution  b, 
or  ought  to  be,  first  to  obtain  for  rulers  men  who  possess  most  wis- 
dom to  disceni,  and  most  virtue  to  purane  the  common  good  of  the 
society  ;  and,  in  the  next  place,  to  take  the  most  effectual  precautions 
for  keeping  them  virtuous,  whilst  they  continue  their  public  tnist,^ 
Various  means  may  be  resorted  to  for  tbls  purpose  ;  and  doubtless  one 
of  the  most  efficient  is  the  frequency  of  elections.  But  who  is  there, 
that  will  not  perceive,  upon  the  slightest  examination  of  the  subject, 
what  a  wido  space  there  is  ibr  the  exercise  of  discretion,  and  for  diver- 
Mty  of  judgment  ? 

§  590.  Without  pretending  to  go  into  a  complete  survey  of  the  sub- 
ject in  all  its  bearings,  the  frequency  of  elections  may  be  materially 
affected,  as  matter  of  policy,  by  the  extent  of  the  population  and  ter- 
ritory of  a  country,  the  concentration  or  sparseness  of  the  population, 
the  nature  of  t!ie  pursuits,  and  employments,  and  engagements  of  the 
people ;  and  by  the  local  and  political  situation  of  the  nation  in  regard 
to  contiguous  nations.  If  the  government  be  of  small  ext«nt,  or  he 
concentrated  in  a  single  city,  it  will  be  far  more  easy  for  the  citizens 


gnbjecl,  in  which  thej  do  not  shnre  themselves.  Nor  scarrelr  cnn  they  adopt  HO  odvan- 
tagoovis  regiilntioii,  in  whirh  iheir  own  interests  will  not  pHrticipiite  of  the  odvantagt." 
Paley's  Moral  Philo!iophy,  B.  6,  ch.  7. 

1  The  Federalist,  No.  53.    Sec  Montesquieu's  Spirit  of  Laws,  B.  2,  ch.  3. 

»  The  Fcilomlisf,  No.  52,  S3;  Montesquieu's  Spirit  of  Laws,  B.  a,  ch.  3;  I  EUiot'i 
DebalCB,  30, 31,-m 

'  The  PedonJist,  No,  57 ;  K  Elliot's  Debates,  *2. 
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to  choose  their  rulers  frequently,  and  to  chauge  them  without  mischief, 
than  it  would  be,  if  the  territory  were  large,  the  population  sparse, 
and  the  means  of  intercourse  few  and  liable  to  interruption.  If  all 
the  inhabitants,  who  are  to  vote,  reside  in  towns  and  villages,  there 
will  be  little  inconvenience  in  assembling  together  at  a  short  notice  to 
make  a  choice.  It  will  be  fer  otherwise,  if  the  inhabitants  are  scat- 
tered over  a  large  territory,  and  are  engaged  in  agricultural  pursuits, 
like  the  planters  and  farmers  of  the  southern  and  western  states,  who 
must  meet  at  a  distance  &om  their  respective  homes,  and  at  some  com- 
mon place  of  aasemhhng.  In  cases  of  this  sort,  the  sacrifice  of  time 
necessary  to  accomplish  the  object,  the  expenses  of  the  journey,  the 
imperfect  means  of  communication,  the  slow  progress  of  interchanges 
of  opinion,  would  naturally  diminish  the  exercise  of  the  right  of  suf- 
frage. There  would  be  great  danger,  under  such  circumstances,  that 
there  would  grow  up  a  general  indifference  or  inattention  to  elections,* 
if  they  were  frequent,  since  they  would  create  little  interest,  and  would 
involve  heavy  charges  and  burthens.  The  nature  of  the  pursuits  and 
employments  of  the  people  must  also  have  great  influence  in  settling 
the  question.  If  the  mass  of  the  citizens  are  engaged  in  employments 
which  take  them  away  for  a  long  period  from  home,  such  as  employ- 
ments in  the  whale  and  cod-fisheries,  in  the  fur-trade,  in  foreign  and 
distant  commerce,  in  periodical  caravans,  or  in  other  pursuits,  wliich 
r0(iuire  constant  attention,  or  long-continued  labors  at  particular  sea- 
sons ;  it  is  obvious,  that  frequent  elections,  which  should  interfere  with 
their  primary  interests  and  objects,  would  be  at  once  inconvenient,  op- 
pressive, and  unequal.  They  would  enable  the  few  to  obtain  a  com- 
plete triumph  and  ascendency  in  the  aEfeirs  of  the  state  over  the  many. 
Ucsidcs,  the  frequency  of  elections  must  be  subject  to  other  consider- 
ations, affecting  the  general  comfort  and  convenience,  as  well  of  rulers, 
as  of  electors.  In  the  bleak  regions  of  Lapland,  and  the  farther 
north,  and  in  the  sultry  and  protracted  heats  of  the  south,  a  due  re- 
gard must  be  had  to  the  health  of  the  inhabitants,  and  to  the  ordinary 
means  of  travelling.  If  the  territory  be  large,  the  representatives 
must  come  from  great  distances,  and  are  hable  to  be  retarded  by  all 
the  varieties  of  climate,  and  geolo^cal  features  of  the  country ;  by 
drifts  of  impassable  snows  ;  by  sudden  inundations;  by  chains  of  moun- 
tains ;  by  extensive  prairies ;  by  numerous  streams ;  by  sandy  deserts.' 

'  1  Elliot's  Debates,  33  Ames's  Speech. 
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^  .'>91 .  TOe  task  of  legialation,  too,  is  exceettingly  different  in  a 
smaH  state,  from  what  it  is  in  a  large  one  ;  in  a  state  engaged  in  a 
Bin^k'  purenit,  or  living  iu  pastoral  simplicity,  from  what  it  is  in  a  sute 
engiistd  in  tho  infinitely  varied  eniployments  of  agriculture,  inanufa^ 
turc,  and  commerce,  where  enterprise  and  capital  rapidly  circulate; 
and  now  legislation  ia  constantly  re(iuiretl  by  the  new  forttines  of  so- 
ciety, A  ainglo  week  might  suffice  for  the  ordinary  legislation  of  a 
state  of  the  territorial  extent  of  Rhode  Island ;  while  eeveral  months 
would  scarcely  suffice  for  that  of  New  York.  In  Great  Britain  a  half 
year  ia  consumed  in  legislation  for  its  diversified  interests  and  occupa- 
tions ;  while  a  week  would  accomplish  all  that  belongs  to  that  of  Lap- 
land or  Greenland,  of  the  narrow  republic  of  Geneva,  or  of  tJje  aubor- 
diiiate  principalities  of  Germany.  Athens  might  legislate,  without 
obstructing  the  daily  course  of  common  business,  for  her  own  meagre 
territory  ;  but  when  Rome  had  become  the  nustreas  of  the  world,  the 
year  seemed  too  short  for  aJl  the  exigencies  of  her  soTeroipity. 
When  she  (deliberated  for  a  world,  she  felt,  that  legislation,  to  be  wise 
or  safe,  must  be  slow  and  cautious ;  that  knowledge,  as  well  as  power, 
was  indispensable  for  the  true  government  of  her  provinces. 

§  592.  Again ;  the  local  position  of  a  nation  in  regard  to  other 
nations  may  retjuire  very  different  courses  of  legislation,  and  very  dif 
ferent  intervals  of  elections,  from  what  would  be  dictated  by  a  sense 
of  its  own  interest  and  convenience  under  other  circumstances.  If  it 
is  surrounded  by  powerful  and  warlike  neighbors,  its  own  government 
must  he  invested  with  proportionately  prompt  means  to  act,  and  to 
legislate,  in  order  to  repel  aggressions,  and  secure  its  own  rights. 
Frctjucnt  changes  in  the  public  councils  might  not  only  leave  it  exposed 
to  the  hazard  of  having  no  efficient  body  in  existence  to  act  upon  any 
sudden  emergency,  hut  also,  by  the  fluctuations  of  opinion,  necessarily 
growing  out  of  these  changes,  introduce  imbecility,  irresolution,  and 
the  want  of  due  information  into  those  councils.  Men,  to  act  with 
vigor  and  effect,  must  have  time  to  mature  measures,  and  judgment 
and  experience,  as  to  tho  best  method  of  applying  them.  They  must 
not  he  hurried  on  to  their  conclusions  by  the  passions  or  the  fears  of 
the  multitude.  They  must  deliberate,  as  well  as  resolve.  If  the 
power  drops  from  their  hands  before  they  have  an  opportunity  to  carry 
any  system  into  full  effect,  or  even  to  put  it  on  its  trial,  it  is  impossi- 
ble that  foreign  nations  should  not  be  able,  by  intrigues,  by  false 
alarms,  and  hy  corrupt  influences,  to  defeat  the  wisest  measures  of  the 
best  patriots. 
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§  593.  One  other  consderation  of  a  general  nature  deserves  atten- 
tion. It  is,  that  while,  on  the  one  hand,  coDBtantly  recurriDg  elections 
afford  a  great  aecurily  to  public  liber^,  they  are  not,  on  the  other 
hand,  without  some  dangers  and  inconveniences  of  a  formidable  nature. 
The  very  irequenc;  of  elections  has  a  tendency  to  create  agitations 
and  dissensions  in  the  public  mind  ;  to  nourish  factions,  and  encoura,ge 
restlessness ;  to  favor  rash  innovations  in  domestic  Ic^slation  and  pub- 
lic policy  ;  and  to  produce  violent  and  sudden  changes  in  the  adminis- 
tration of  public  a&irs,  founded  npon  temponu'y  excitements  and 
preju(Mces.* 

§  594.  It  is  plEUQjthat  some  of  tbe  conaderations,  which  have  been 
stated,  must  apply  with  very  different  force  to  the  condition  and  inte- 
rests of  different  states  ;  and  they  demonstrate,  if  not  the  ubsurdity,  at 
least  the  impolicy  of  laying  down  any  general  maxim,  ae  to  Uie  fre> 
quency  of  elections  to  le^slative  or  other  offices.^  There  Is  quite  aa 
much  absurdity  in  laying  down,  as  a  general  rule,  that  where  annual 
elections  end,  tyranny  begins,  as  there  b  in  saying,  that  the  people  are 
free  only  while  they  are  choosing  their  representatives,  and  slaves  dur- 
ing the  whole  period  of  their  service. 

§  59o.  If  we  examine  this  matter  by  the  light  of  history,  or  at 
least  of  that  portion  of  it,  which  is  best  entitled  to  instruct  us  on  the 
point,  it  will  be  found,  that  there  is  no  uniformity  of  practice,  or  prin- 
ciple, among  free  nations  in  regard  to  elections.  In  England  it  is  not 
easy  to  trace  out  any  very  decided  course.  The  history  of  parliament, 
after  magna  charta,  proves,  that  that  body  had  been  accustomed  usu- 
ally to  assemble  once  a  year ;  but,  as  these  sessions  were  dependent 
upon  the  good  pleasure  and  discretion  of  the  crown,  very  long  and 
inconvenient  intermissions  occasionally  occurred,  from  royal  contriv- 
ance, ambition,  or  policy.^  But,  even  when  parliament  was  accus- 
tomed to  sit  every  year,  the  members  were  not  chosen  every  year. 
On  the  contrary,  as  the  dissolution  of  parliament  was  solely  dependent 
on  the  will  of  the  crown,  it  might,  and  formerly  it  sometimes  did  hap- 
pen, that  a  single  parliament  lasted  through  the  whole  life  of  the  king, 
who  convened  it.*     To  remedy  these  grievances,  it  was  provided  by  a 


'  See  Mr.  Ames's  Speech,  1  Elliot's  Debates,  31,  33 ;  Ames's  Works,  SO,  2j 

*  Krontesqnicii's  Spirit  of  Laws,  B.  3,  ch.  3 ;  1  Eltiot'a  Debates,  30  to  43. 
'  Tlio  FederaUst,  No.  53. 

*  I  Block.  CoQUD.  189,  and  notS' 
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statute,  paased  in  the  reign  of  Charles  the  Second,  that  the  intenniS' 
aiona  should  not  be  protracted  beyond  thu  period  of  three  years ;  aud 
by  a.  subsequent  statute  of  Wiilium  and  Mary,  that  tlie  same  f)arlia- 
mcDt  should  not  sit  longer  than  three  yeai^,  but  be,  at  the  end  of  tb&t 
period,  dissolved,  and  a  new  one  electod.  This  period  was,  by  a  stat- 
ute of  George  tbo  First,  prolonged  to  seven  yeara,  after  an  animated 
debate  ;  and  thus  scptenniul  became  a  substitute  for  triennial  parlia- 
mente,'  Notwithstanding  the  conntantly  increasing  influence  of  the 
house  of  commous,  and  its  popular  cast  of  opinion  and  action,  more 
than  a  century  has  elapsed  without  any  euccesaful  effort,  or  even  any 
general  desire,  to  change  the  durationof  parliament.  So  that,  as  the 
English  constitatjon  now  stands,  the  parliament  must  expire,  or  die  a 
natural  death,  at  the  end  of  the  seventh  year,  and  not  sooner,  unless 
dissolved  by  the  royal  prerogative.*  Yet  no  man,  tolerably  well  ac- 
quainted with  the  history  of  Great  Britain  for  the  last  century,  would 
venture  to  affirm,  that  the  people  had  not  enjoyed  a  higher  degree  of 
liberty  and  influence  in  all  the  proceedings  of  tho  government,  than 
ever  existed  in  any  antecedent  period. 

§  590.  If  we  bring  our  inquiries  nearer  home,  it  will  be  found,  that 
the  history  of  the  American  colonies  before  the  revolution  affords  an 
equally  striking  proof  of  the  diversity  of  opinion  and  usage.  It  is 
very  well  known,  that  the  principle  of  representation  in  one  branch  of 
the  legislature  was  (as  has  been  already  stated)  established  in  all  the 
colonies.  But  the  periods  of  election  of  the  representatives  wore  very 
difiercnt.  They  varied  from  a  half-year  to  seven  years.  In  Virginia 
the  elections  were  septennial ;  in  North  and  South  Carolina,  biennial ; 
in  Massachusetts,  annual ;  in  Connecticut  and  Rhode  Island,  semi- 
annual.^ It  has  been  very  justly  remarked  by  the  Federalist,  that 
there  is  not  any  reason  to  infer,  from  the  spirit  and  conduct  of  the 
representatives  of  the  people  prior  to  the  revolution,  that  biennial 
elections  would  have  been  dangerous  to  the  public  liberties.  The 
spirit,  which  everywhere  displayed  itself  at  the  commencement  of  the 
struggle,  and  which  vanquished  the  obstacles  to  independence,  is  the 


1  1  Bl.ick,  Comm.  183;  The  Fedcrolist,  Xo.  52.  53;  I  Elliot's  Debates,  37,  39; 
2  Ell  Lot's  Dthaloe,  42. 

'  1  Blncfc.  Comm.  189;  The  Feclernlist,  Xo.  52. 

'  TheFcderslisl,  Ho.  52;  1  Elliot's  Debates,  41,  42;  2  Elliofe  Debates,  42;  3  Eliiofe 
Debates,  40.' 
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best  of  proofe,  that  a  Buffitxent  portion  of  liberty  had  been  everywhere 
enjoyed  to  inspire  both  a  sense  of  its  worth,  and  a  zeal  for  its  proper 
enUrgement.  This  remark  holds  good,  as  well  with  regard  to  the 
then  colonies  whose  elections  were  least  frequent,  as  to  those  whose 
elections  were  most  frequent.  Virpnia  was  the  colony,  which  stood 
first  in  resisting  the  parliamentary  encroachments  of  Great  Britain ;  it 
was  the  first  also  in  espousing,  by  a  public  act,  the  resolutioa  of  inde- 
pendence. Yet  her  house  of  representatives  was  septennial.^  When, 
after  the  revolution,  the  states  freely  framed  and  adopted  their  ovra. 
constitutions  of  government,  a  similar,  though  not  so  marked  a  diver- 
sity of  opinion,  was  exhibited.  In  Connecticut,  until  her  recent  con- 
stitution, tlie  representatives  were  chosen  semi-annually ;  in  Rhode 
Island  they  are  still  chosen  semi-annually ;  in  South  Carolina,  Tennes- 
see, North  Carolina,  Missouri,  Illinois,  and  Louisiana  they  are  chosen 
biennially ;  and  in  the  rest  of  the  states  annually.^  And  It  has  been 
justly  observed  in  the  rcderalist,^  that  it'would  not  be  easy  to  show 
that  Connecticut  or  Rhode  Island  is  better  governed,  or  enjoys  a 
greater  share  of  rational  liberty,  than  South  Carolma,  (or  any  of  the 
other  states  having  bienmal  elections) ;  or,  that  either  the  one  or  the 
other  of  these  states  b  distinguished,  in  these  respects,  and  by  these 
causes,  from  the  states  whose  elections  are  (Afferent  from  both. 

§  507.  These  remarks  are  sufficient  to  establish  the  futility  of  the 
maxim  alluded  to,  respecting  the  value  of  annual  elections.  The 
question,  how  frequent  elections  should  be,  and  what  should  be  the 
term  of  service  of  representatives,  cannot  be  answered  in  any  universal 
form,  applicable  to  all  times  and  all  nations.*  It  is  very  complex  in 
its  nature,  and  must  ultimately  resolve  itself  into  a  question  of  policy 
and  sound  discretion,  with  reference  to  the  particular  condition  and 
circumstances  of  each  nation,  to  which  it  is  sought  to  be  applied.  The 
same  fundamental  principles  of  government  may  reqiure  very  different, 
if  not  entirely  opposite  practices  in  different  states.  There  is  great 
wisdom  in  the  observations  of  one  'of  our  eminent  statesmen  on  Uiis 
subject.     "  It  is  apparent,"  s^d  he,  "  that  a  delegation  for  a  very 


I  Tlio  Federalist,  Ko.  52. 

'  Dr.  T.iphpr'a  F.nTcl.  Americana,  art.  Constiliaioii$  oflht  United  Statei;  3  Elliot's 
DelintCH,  2G0j  I  Kent.  Comm.  215. 

>  The  >V.ieraljsi,  No.  S.I ;  .1  Fllint'n  TtohBU..  960, 
'  1  EQiofs  DobWCS,  40,  41,  42. 
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eiiort  perir^,  as  for  a  single  day,  would  dofcat  ttie  design  of  ropresent- 
atimi.  The  electiou  in  tliat  caae  would  uot  seem  to  Uie  i>eoplc  to  be  cf 
any  im[iortance,  and  the  ]«rsoD  elected  would  thiiik  as  liglitly  of  his 
appjiiitment.  The  other  exticuie  ia  equally  to  be  avoided.  An  clccdaa 
for  a  long  term  of  years,  or  for  life,  would  remove  tbo  member  too  fiar 
from  the  control  of  the  people,  would  bo  dangerous  to  liberty,  and  b 
fact  repugnant  to  the  piu-{MBe.<)  of  the  delegation.  The  tratfa,  as  usual, 
is  plaoL'd  somewhere  between  the  extremes,  and,  I  believe,  is  included 
in  this  proposition :  the  term  of  election  must  be  so  long,  thiu  tlie 
rt'prfscntative  may  understand  the  interests  of  the  people ;  and  yet  so 
limited,  that  his  fidelity  may  be  secured  by  a  depcndeaco  upos  their 
approbation."  ' 

^  501^.  The  question,  then,  which  was  proacnted  to  the  consideratioii 
of  the  convention,  was,  what  duration  of  ofiicc,  on  t^c  part  of  the  mem- 
bera  of  the  houae  of  representatives,  was,  with  reference  to  the  structure 
of  the  other  branches  of  the  Ic^latire  department  of  the  general 
government,  best  adapted  to  preserve  the  public  liberty  and  to  pro- 
mote the  general  wcifare.  I  say,  with  reference  to  tho  structure  of 
the  other  branches  of  the  legislative  department  of  the  general  govern- 
ment, because  it  is  obvious,  that  the  duration  of  office  of  the  president 
and  senate,  and  the  nature  and  extent  of  the  powers  to  be  confided  to 
congress,  must  most  materially  affect  the  decision  upon  this  point. 
Absolute  unanimity  upon  such  a  subject  could  hardly  be  expected; 
and  accordingly  it  will  he  found,  that  no  inconsiderable  diversity  of 
opinion  was  exhibited  in  the  discussions  in  the  convention.  It  was,  in 
the  first  instance,  decided  in  a  committee  of  the  whole,  that  the  period 
should  be  three  years,  seven  states  voting  in  the  affirmative,  and  four 
in  the  negative.^  That  period  was  afterwards  struck  out  by  a  vote  of 
the  convention,  seven  states  voting  in  the  affirmative,  three  in  the  nega- 
tive, and  one  being  divided,  and  the  word  "  two  "  was  unaninwuslt/ 
inserted  in  its  stead.'  In  the  subsequent  revision  the  clause  took  the 
shape  in  which  it  now  stands  in  the  constitution. 


'  Mr.  Ames's  Speccli,  1  Elliot's  Dcbnlcs,  30,  .11 ;  Ames's  Works,  21 ;  2  ElUot'i  De- 
bates, 44,  46. 

»  Joiirnnl  of  Iho  Conrcmion,  p.  67,  115,  116.  13.1;  4  Eiliot's  Dphntps,  (Ymr",* 
Minutes,)  TO,  71. 

3  Joiirnnl  of  tho  Convention,  p.  Ul.  207.  2TB;  1  Flliofs  Di-hnles,  30;  4  Ellioti 
Dfb-ites.  (YnlM's  Miniitps.)  91.  »2. 
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§  599.  The  reasons  vliich  finally  prevailed  in  the  convention  and 
elsewhere  in  favor  of  biennial  elections  in  preference  to  any  other 
period,  may  be  arranged  under  the  follovring  heads  : 

5  600.  In  the  first  place,  an  argoment  might  properly  be  drawn 
from  the  extent  of  the  country  to  be  governed.  The  territorial  extent 
of  the  United  States  would  require  the  representatJves  to  travel  from 
great  diatauces,  and  the  arrangements,  rendered  necessary  by  that 
circumstance,  would  furnish  much  more  serious  objections  with  men  fit 
for  this  service,  if  limited  to  a  single  year,  than  if  extended  to  two 
years.'  Annual  elections  might  be  very  well  adapted  to  the  state 
legislatures,  from  the  facility  of  convening  the  members,  and  from  the 
familiarity  of  the  people  with  all  the  general  objects  of  local  legisla- 
tion, when  they  would  be  highly  inconvenient  for  tbe  legislature -of  the 
union.  If,  when  convened,  the  term  of  congress  was  of  short  dura- 
tion, there  would  scarcely  be  time  properly  to  examine  Lui  mature 
measures.  A  new  election  might  intervene  before  there  had  been  an 
opportunity  to  interchange  opinions  and  acquire  the  information  indis- 
pensable for  wise  and  saliitary  action.^  Much  of  the  business  of  the 
national  legislature  must  necessarily  be  postponed  beyond  a  single  ses- 
sion ;  and  if  new  men  are  to  come  every  year,  a  great  part  of  the 
information  already  accumulated  will  be  lost,  or  be  unavoidably  open 
for  reexamination  before  any  vote  can  be  properly  bad. 

^  GOl,  In  the  next  place,  however  well  founded  the  maxim  might 
he,  that  where  no  other  circumstances  afiect  the  case,  the  greater  the 
power  is,  the  shorter  ought  to  be  its  duration ;  and  conversely,  the 
smaller  the  power,  the  more  safely  ita  duration  may  be  protracted  ;^ 
that  maxim,  if  it  applied  at  all  to  the  government  of  the  union,  was 
favorable  to  the  extension  of  the  period  of  service  beyond  that  of  the 
state  legislatures.  The  powers  of  congress  are  few  and  limited,  and  of 
a  national  character;  those  of  the  state  legislatures  are  general,  and 
have  few  positive  limitations.  If  annual  elections  are  safe  for  a  state, 
biennial  elections  would  not  be  less  safe  for  the  United  States.  No 
just  objection,  then,  could  arise  from  this  source,  upon  any  notion,  that 
there  would  be  a  more  perfect  security  fi)r  public  hber^  in  annual  than 
in  biennial  elections. 


I  The  Feaeralist,  No.  53 ;  1  Elliot's  DebatM,  ao,  40,  41, 43. 

'  The  Federalist,  N'o.  53 ;  1  Elliot's  Debates,  40,  41,  42. 

*  The  Fcdoralist,  No.  i2;  Monlesquiea'*  Spirit  of  Laws,  B.  a,  cb.  3. 
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§  t>02.  But  ft  far  more  importaot  con^deration  grows  out  of  dte 
nature  and  objects  of  the  powers  of  congress.  Tbe  aitu  of  enrf 
political  constitution  is,  or  ought  to  be,  first,  to  obtain  for  racers  mni, 

who  J10S3083  most  wisdom  to  discern,  and  most  virtue  to  puran«,  tiu 
common  good  of  society :  and,  in  tbe  next  place,  to  take  tbo  met 
efioctual  precautions  for  keeping  them  virtuona,  whilst  thojr  continw 
to  liold  their  public  trnet.  Frequent  elections  have,  nitboat  questkia, 
a  Itndencj  to  accomplish  the  latter  object.'  But  too  great  a  frc({aen^ 
will  almost  invartahlj  defeat  the  former  object,  and  in  most  cases,  pui 
at  hazard  tbe  latter.  As  has  been  already  intimated,  it  has  &  tendener 
to  introdace  factiou  and  rash  coimsels,  and  pasHionato  appeals  to  th4 
prejudices,  rather  than  to  the  solicr  judgment  of  the  people.  And  we 
need  not  to  be  reminded,  that  faction  and  enthusiasm  are  the  instru- 
ments, by  which  popular  governments  arc  destroyed.'  It  operates 
also  as  a  great  discouragement  upon  suitable  candidates  offering  tlienf- 
selves  for  the  public  service.  They  can  have  little  o{^)ofi:aiiity  to 
establish  a  solid  reputation  as  statesmen  or  patriots,  when  their  schemes 
are  liable  to  be  suddenly  broken  in  upcu  by  'lemagogucs,  who  ma_v 
create  injurious  suspicions,  and  even  displace  them  from  office  before 
their  measures  are  fairly  tried."  And  they  are  apt  to  grow  weary  of 
continued  appeals  to  vindicate  their  character  and  conduct  at  the  polls, 
since  success,  however  triumphant,  is  of  such  short  durataon,  and  con- 
fidence is  so  easily  loosened.  These  considerations,  which  are  always 
of  some  weight,  are  especially  applicable  to  services  in  a  national  legis- 
lature, at  a  distance  from  the  constituents,  and  in  eases  where  a  great 
variety  of  information,  not  easily  accessible,  is  indispensable  to  a  right 
nnderstanding  of  the  conduct  and  votes  of  representatives. 

§  COS.  But  the  very  nature  and  objects  of  tlie  national  government 
require  far  more  experience  and  knowledge,  than  what  may  be  thought 
requisite  in  the  members  of  a  state  legislature.  For  the  latter  a  know^ 
ledge  of  local  interests  and  opinions  may  ordinarily  suffice.  But  it  is 
far  different  with  a  member  of  congress.  He  is  to  legislate  for  the 
interest  and  welfare,  not  of  one  state  only,  but  of  all  the  states.  It  is 
not  enough,  that  he  comes  to  the  task  with  an  upright  intention  and 
sound  judgment,  but  he  must  have  a  competent  degree  of  knowledge 
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of  all  the  enbjecte,  on  which  he  is  called  to  legislate  ;  and  he  must 
have  skill,  as  to  the  best  mode  of  applying  it.  The  latter  can  ecarcely 
be  acquired,  but  by  long  experience  khA  training  in  the  national 
coimcib.  The  period  of  service  ought,  therefore,  to  bear  some  propor- 
tion to  the  variety  of  knowledge  and  practical  skill,  wluoh  the  dntjeB 
of  the  station  demand.^ 

§  604.  The  most  superficial  glance  at  the  relative  duties  of  a  mem- 
ber of  a  state  legislature  and  of  those  of  a  member  of  congress,  wiD 
put  this  matter  in  a  striking  light.  In  a  single  state,  the  habits,  mao- 
ners,  institutions,  and  laws,  are  uniform,  and  all  the  citizens  are  more 
or  less  conversant  with  them.  The  relative  bearings  of  the  variouB 
pursuits  and  occupations  of  the  peojde  are  well  understood,  or  easily 
ascertained.  The  general  af&ira  of  the  state  lie  in  a  comparatively 
narrow  compass,  and  are  daily  discussed  and  examined  by  those  who 
have  an  immediate  interest  in  them,  and  by  frequent  cotnmunicatitm 
with  each  other  can  interchange  opinions.'  It  is  very  di&rent  with 
the  general  government.  There,  every  measvire  is  to  be  discussed 
with  reference  to  the  rights,  interests,  and  pursuits  of  all  the  states. 
When  the  constitution  was  adopted,  there  were  thirteen,  and  there 
are  now  thirty  states,  baring  different  laws,  instibitions,  employ- 
ments, products,  and  climates,  and  many  artificial,  as  well  as  natural 
differences  in  the  structure  of  society,  growing  out  of  these  circum- 
stances. Some  of  them  are  almost  wholly  agricultural ;  some  com- 
mercial ;  some  manMl'aeturing ;  some  have  a  mixture  of  all ;  and  in 
no  two  of  them  are  there  precisely  the  same  relative  adjustments  of 
all  these  interests.  No  le^slation  for  the  union  can  be  safe  or  wise, 
which  is  not  founded  upon  an  accurate  knowledge  of  these  dversides, 
and  their  practical  influence  upon  public  measures.  What  may  be 
beneficial  and  politic,  with  reference  to  the  interests  of  a  single  state, 
may  be  subversive  of  those  of  other  states.  A  regulation  of  com- 
merce, wise  and  just  for  the  commercial  states,  may  strike  at  the 
foundation  of  the  prosperity  of  the  agricultural  or  manufacturing 
states.  And,  on  the  other  hand,  a  measure  beneficial  to  agriculture  w 
manufactures,  may  disturb,  and  even  overwhelm  the  shipping  interest. 
Large  and  enlightened  views,  eomprehenaive  information,  and  a  just 
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attention  to  the  locul  peculiarities,  and  proilucls,  on'l  employments  of 
diifercDt  states,  are  absolutely  mdiapensable  quali^catious  for  a  member 
of  congrc93.  Yet  it  is  obvious  that,  if  vorj  short  periods  of  service 
are  to  be  allowed  to  members  of  congress,  the  continual  fluctuatioos  in 
the  public  councils,  and  the  perpetual  changes  of  members  will  be 
Tcrj  unfarorablo  to  the  acquiramcnt  of  tho  proper  knowledge,  and  the 
due  application  of  it  for  the  public  welfare.  Ono  set  of  men  will  juat 
have  mastered  the  necessary  information,  when  thoy  will  be  succeeded 
by  a  second  set,  who  are  to  go  over  the  same  grounds,  and  then  are 
to  be  succeeded  by  a  third.  So  that  inexperience,  instead  of  prac- 
tical wisdom,  hasty  legislation,  instead  of  sober  deliberation,  and  im- 
perfect projects,  instead  of  well-constructed  systems,  would  character- 
ize the  national  government.' 

§  (J05.  Congress  has  power  to  regulate  commerce  with  foreign  na' 
tions  and  among  the  aovura!  states.  How  can  foreign  trade  be  pro- 
perly regulated  by  uniform  laws  without  (I  do  not  say  some  acquaint- 
ance, but)  a  large  actinjiintancp  with  the  commerce,  ports,  usages, 
and  regulations  of  foreign  states,  and  with  the  pursuits  and  products 
of  the  United  States  ?  How  can  trad<i  between  the  different  states  be 
duly  regulated,  without  an  accurate  knowledge  of  their  relative  situa- 
tion, and  climate,  and  productions,  and  facilities  of  intercourse  ?  ^  Coa- 
gress  has  power  to  lay  taxes  and  imposts ;  but  how  can  taxes  be 
judiciously  imposed,  and  effectively  collected,  unless  they  are  accom- 
modated to  the  local  circumstances  of  the  several  states  ?  The  power 
of  taxation,  even  with  the  purest  and  best  intentions,  might,  without  a 
thorough  knowledge  of  the  diversified  interests  of  the  states,  become  a 
most  oppressive  and  ruinous  engine.^  It  is  true,  that  difficulties  of 
this  sort  will  occur  more  frequently  in  the  first  operations  of  the  gov- 
ernment, than  aftenvards.^  But  in  a  growing  community,  like  that  of 
the  United  States,  whose  population  has  already  increased  from  three 
to  twenty-five  millions  within  sixty  years,  there  must  be  a  perpetual 
change  of  measures  to  suit  the  new  exigencies  of  agriculture,  com- 
merce, and  manufactures,  and  to  ensure  the  vital  objects  of  the  con- 
stitution. And,  so  far  is  it  from  being  true,  that  the  national  govern- 
ment has  by  its  familiarity  become  more  simple  and  facile  in  its 
maclunery  and  operations,  that  it  may  bo  affirmed,  that  a  far  more 
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exact  and  compreheiMve  knowledge  ia  now  necessary  to  preserre  liB 
adjustments,  and  to  carry  on  ita  iaiij  operations,  than  was  reqiured, 
or  even  dreamed  of,  at  its  first  institnlion.  Its  very  success,  as  a  plan 
of  government,  has  contributed,  in  no  small  degree,  to  give  complexi^ 
to  its  legislation.  And  the  important  changes  in  the  world  during  its 
existence  has  required  very  many  developments  of  its  powers  and 
duties,  which  could  hardly  have  occurred  as  practical  trnths  to  its 
enlightened  founders. 

§  GOG,  There  are  other  powers  belonging  to  the  national  govern- 
ment, which  requu-e  qualifications  of  a  high  character.  They  regard 
our  foreign  intercourse  and  diplomatic  policy.  AltJiough  the  house  of 
representatives  does  not  directly  participate  in  foreign  negotiations  and 
arrangements ;  yet,  from  flie  necessary  connection  between  tiie  several 
branches  of  public  afiairs,  its  cooperation  with  the  other  departments 
of  the  government  will  be  often  in<^pensahle  to  carry  them  into  full 
effect.  Treaties  vrith  foreign  nations  will  often  require  the  sanction  of 
laws,  not  merely  by  way  of  appropriations  of  money  to  comply  with 
their  stipulations,  but  also  to  provide  suitable  regulations  to  ^ve  them 
a  practical  operation.  Thus,  a  purchase  of  territory,  like  that  of 
Louisiana,  would  not  only  require  the  house  of  repreaentativea  to  vote 
an  appropriation  of  money,  and  a  treaty,  containing  clauses  of  indem- 
nity, like  the  British  treaty  of  1794,  would  in  like  manner  require  an 
appropriation  to  give  it  effect ;  but  commercial  treaties,  in  an  especial 
manner,  would  require  many  variations  and  additions  to  the  existing 
laws  in  order  to  adjust  them  to  the  general  system,  and  produce, 
where  it  is  intended,  a  just  reciprocity.'  It  is  hardly  necessary  to  say, 
that  a  competent  knowledge  of  the  law  of  nations  is  indispensable  to 
every  statesman  ;  and,  that  ignorance  may  not  only  involve  the  naticm 
in  embarrassing  controversies  with  other  nations,  but  may  also  involve 
it  in  humiliating  sacrifices.  Congress  alono  ia  entrusted  with  the  power 
to  declare  war.  What  would  be  s^d  of  representatives  called  upon  to 
exercise  this  ultimate  appeal  of  sovereignty,  who  were  ignorant  of  the 
just  rights  and  duties  of  belligerent  and  neutral  nations  7  ^ 

^  COT.  Besides;  the  whole  diplomacy  of  the  executive  department, 
and  all  those  relations  with  independent  powers,  which  connect  them- 
selves with  foreign  intercourse,  are  so  intimately  blended  with  the 
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projicr  (lisohftrge  of  le^sktire  dntics,  U»t  it  h  impoanbU  Uiat  Uiej 
BhouM  not  be  conatantlj  brouglit  under  review  m  ti»  pubUo  debatee. 
They  must  frequently  fnmisli  matter  for  oemure  or  pra»o  ;  for  accu- 
sation or  yindieation ;  for  le^pslative  chedta,  «  le^Utive  aida ;  for 
powerful  appeals  to  popular  favor,  or  popular  resentment ;  for  the 
anlotit  contests  of  party ;  and  even  for  tl»e  grsfcr  exemae  of  the 
power  of  impeaehmcnt. 

§  i»(i8.  And  this  leads  us  naturally  to  anotLcr  remark ;  and  that  is, 
that  a  due  exercise  of  some  of  the  powers  confided  to  tlie  house  of 
rcprosentatives,  even  in  its  most  narrow  functions,  require,  that  the 
memberB  should  at  least  be  elected  for  a  period  of  two  years.  The 
power  of  impeachoient  could  scarcely  be  exert«d  with  eBect  by  any 
body,  which  had  not  a  legislative  life  of  such  a  period.  It  would 
scarcely  be  possible,  in  ordinary  cases,  tu  begin  and  end  an  impeadh 
mcnt  at  a  angle  annual  session.  And  the  effect  of  change  of  nemb^s 
durin;^  its  prosecution  would  be  attended  mtb  no  inconaidorable  est- 
barrossment  and  inconvenience.  If  the  power  is  ever  to  bo  exerted, 
BO  as  to  briii^  gi-pal  ofTendere  to  justice,  tlit're  must  bo  a  prijlcni^'ed 
legislative  term  of  office,  so  as  to  meet  the  exigency.  One  year  will 
not  suffice  to  detect  guilt,  and  to  pursue  it  to  conviction.' 

§  009.  Again  ;  the  house  of  representatives  is  to  bo  the  sole  judge 
of  the  elections  of  its  own  members.  Now,  if  but  one  legislative  ses- 
sion is  to  be  held  in  a  year,  and  more  than  one  cannot  ordinarily  be 
presumed  convenient  or  proper,  spurious  elections  cannot  be  investi- 
gated and  annulled  in  time  to  have  a  due  effect.  The  sitting  member 
must  either  hold  his  seat  during  the  whole  period  of  the  investigatitoi, 
or  he  must  bo  suspended  during  the  same  period.  In  either  case  tho 
public  mischief  will  be  very  great.  Tho  uniform  practice  has  been 
to  allow  the  member,  who  b  returned,  to  hold  his  seat  and  vote,  until 
he  is  displaced  by  the  order  of  the  house,  after  full  investigation.  If, 
then,  a  return  can  be  obtiuned,  no  matter  by  what  means,  the  irregular 
member  b  sure  of  holding  his  seat,  until  a  long  period  has  ela]»sed, 
(for  that  is  indispensable  to  any  thorough  investigation  of  facts  arising 
at  great  distances) ;  and  thus  a  very  pernicious  encouragement  is  given 
to  the  use  of  unlawful  means  for  obtaining  irregular  returns,  and  fraud- 
ulent elections.' 


'  1  Elliot's  Debates,  3-1 ;  Mr.  Ames's  Speech.  '  The  Federalist,  No.  53. 


CH.  IS.]  HOUSB  or  BEPRE8EKTATIVJB.  4^ 

§  610.  There  is  one  other  con^deration,  not  without  ite  weight  in 
all  questions  of  this  nature.  Where  elections  are  very  frequent,  a 
few  of  the  members,  as  happens  in  all  such  assemblies,  will  poBsess 
superior  talents ;  will,  by  frequent  reelections,  become  members  oE 
long  standing ;  wiU  become  thoroughly  masters  of  the  public  business ; 
and  tiiua  will  acquire  a  preponderating  and  undue  influence,  of  which 
they  will  naturally  be  disposed  to  aviwl  themselvtis,  The_great  bulk 
of  the  house  will  be  composed  of  new  members,  who  will  necessarily 
be  inexperienced,  diffident,  and  undisciplined,  and  thus  be  subjected  to 
the  superior  ability  and  information  of  the  veteran  legislators.  If 
biennial  elections  would  have  no  more  cogent  effect  than  to  dimimsh 
the  amount  of  this  inequality;  to  guard  unsuspecting  conBdenc© 
against  the  snares  wliii;h  may  be  set  for  it ;  and  to  stimulate  a  watch- 
ful and  ambitious  responsibility,  it  would  have  a  decisive  advantage 
over  mere  annual  elections.' 

&  Gil.  l=uch  were  some  of  the  reasons,  which  produced,  on  the  part 
of  the  framora  of  the  constitution,  and  ultimately  of  the  people  them- 
soh-es,  au  approbation  of  biennial  elections.  '  Experience  has  demon- 
Etrafod  the  sound  policy  and  wisdom  of  the  provision.  But  looking 
IxLck  to  the  period,  when  the  constitution  was  upon  its  passage,  one 
cannot  but  be  struck  with  the  alarms,  with  which  the  public  piind  was 
on  tbis  subject  attempted  to  be  disturbed.  It  was  repeatedly  urged 
in  and  out  of  the  state  conventions,  tbat  biennial  elections  were  dan- 
gerous to  tho  public  liberty  ;  and  that  congress  might  perpetuate  itself, 
and  reign  with  absolute  power  over  the  nation.^ 

§  C12.  In  the  next  place,  as  to  the  qua  fications  of  the  elected. 
The  constitution  on  this  subject  is  as  follows :  ^  "  No  person  shall  be  a 
"  representative,  who  shall  not  have  attained  to  the  age  of  twenty-five 
"  years,  and  been  seven  years  a  citbten  of  the  United  States ;  and 
"  who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  in  which 
"  he  shall  be  chosen." 

§  013.  It  is  obvious,  that  the  inquiry,  as  to  the  due  qualifications 
of  rcji.  es.'ntatives,  like  that  as  to  the  due  qualifications  of  electors  in 
a  government,  is  susceptible,  in  its  own  nature,  of  very  different 
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answers,  aeconling  to  tbo  habits,  tn^titutiooa,  intcreitfl,  and  local 
peculiarities  (lE  diSbrcnt  nations.  It  ia  a  point,  upon  wbich  we  can 
arrive  at  no  universal  ralo,  which  will  accotDmodate  itsolf  to  tha 
welfare  aod  wants  of  every  people,  with  the  same  proportionate 
advantages.  The  great  objccta  are,  or  ought  to  bo,  to  secure,  on  the 
part  of  the  representatives,  fidelity,  sound  Judgment,  compclent  infoi- 
matiou,  and  incorruptible  mdepcndoncc.  'ilie  best  modes,  bv  whioh 
these  objecis  can  be  attained,  are  matters  of  discussion  aod  reasoning, 
aL<l  essentially  dependent  upoji  a  largo  and  euliglitened  survey  of  the 
human  character  and  passions,  as  developed  in  the  different  stages  of 
civilized  society.  There  ia  great  room,  therefore,  for  diversitaea  of 
judgment  and  opinion  upon  a  subject  so  comprehensive  and  variable 
in  its  elements.  It  would  be  matter  of  Burprbc,  if  doctrines  essen- 
tially different,  nay,  even  opposite  to  each  other,  should  not,  under 
aueb  circumstancea,  be  maintaiued  by  f-iUtical  writers,  e<^uallT  emi- 
nent and  able.  Upon  questions  of  civil  poUcy,  and  the  ftUidataeiital 
structure  of  governments,  there  has  hitherto  been  tao  little  hanoony 
of  opinion  among  the  greatest  men,  to  encourage  any  hope  &at  the 
future  will  be  loss  fruitful  in  dissonances  than  the  pa3t.  In  tae 
practice  of  governments,  a  very  great  diversity  of  qualifications  haa 
been  insisted  on,  as  prerequisites  of  office ;  and  this  alone  would 
demonstrate,  that  there  was  not  admitted  to  exist  any  common  stand- 
ard of  superior  excellence,  adapted  to  all  ages,  and  all  nations. 

^  G14.  In  Great  Britain,  besides  those  negative  qualifications, 
which  are  founded  in  usage,  or  positive  law,  such  as  the  exclusion  of 
persons  holding  certain  offices  and  pensions,  it  ia  required,  that  every 
member  for  a  county,  or  knight  of  a  shire,  (as  he  is  technically 
called,)  shall  have  a  clear  estate  of  freehold,  or  copyhold,  to  the 
value  of  ^600  sterling  per  annum  ;  and  every  member  for  a  city  or 
borough,  to  the  value  of  £300,  except  the  eldest  sons  of  peers,  and 
of  persons  qualified  to  be  knights  of  shires,  and  except  the  members 
of  the  two  universities,* 

§  CIS.  Among  the  American  colonies  antecedent  to  the  revolution, 
a  great  diversity  of  qualifications  existed  ;  and  the  state  constitutions, 
subsequently  formed,  by  no  means  lessen  that  diversity.  Some  insist 
upon  a  freehold,  or  other  property,  of  a  certain  value  ;  others  require 
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a  certain  period  of  resideace,  and  citizenslup  only ;  others  require  a 
freehold  only  t  others  &  payment  of  taxes,  or  an  equivalent ;  otherSj 
agiun,  mix  up  all  the  various  qnalificatdoDS  of  property,  residence,  citi- 
zenship, and  taxation,  or  substitute  some  of  these,  as  equiralente  for 
others,' 

§  616.  The  existing  qualifications  in  the  states  being  then  so  vaii- 
ous,  it  may  be  thought,  that  the  best  course  would  have  been,  to 
adopt  the  rules  of  the  states  respectively,  in  regard  to  the  most  nume- 
rous branch  of  their  own  legislatures.  And  this  course  might  not  have 
been  open  to  serious  objections.  Eut,  as  the  qualifications  of  members 
were  thought  to  be  less  carefully  defined  in  the  state  constitutions,  and 
more  susceptible  of  uniformity,  than  tiiose  of  the  electors,  the  subject 
Tas  thought  proper  for  regulation  by  the  convention.'  And  it  is 
observable,  that  the  positive  qualifications  are  few  and  simple.  They 
respect  only  age,  citizenship,  and  inhabitancy.^ 

§  617.  First,  in  regard  to  age.  The  representative  must  have 
atttuned  twenty-five  years.  And  certainly  to  this  no  reasonable  ob- 
jection can  be  made.*  If  experience,  ot  wisdom,  or  knowledge  be  of 
value  in  the  national  councils,  it  can  scarcely  be  pretended,  that  an 
earlier  age  could  afford  a  certain  guaranty  for  cither.  That  some 
qualification  of  age  is  proper,  no  one  will  dispute.  No  ona  will  con- 
tend, that  persona  who  are  minors,  ought  to  be  eligible  ;  or,  that  those 
who  have  not  obtained  manhood,  so  as  to  be  entitled  by  the  common 
law  to  dispose  of  their  persons,  or  estates,  at  their  own  will,  would  be 
fit  depositaries  of  the  authority  to  dispose  of  the  rights,  persons,  and 
property  of  others.  Would  the  mere  att^nment  of  twenty-one  yeara 
of  age  he  a  more  proper  qualification  ?  All  just  reasoning  would  he 
against  it.  The  characters  and  principles  of  young  men  can  scarcely 
be  understood  at  Uie  moment  of  their  majority.  They  are  then  new 
to  the  rights  of  self-government ;  warm  in  their  passions ;  ardent  in 
their  expectations;  and,  just  escaping  from  pupilage,  are  strongly 
tempted  to  discard  the  lessons  of  caution,  which  riper  years  inculcate. 
What  they  will  become,  remains  to  be  seen ;  and  four  years  beyond 
that  period  is  but  a  very  short  space  in  which  to  try  their  virtues, 


'  Dr.  Liehcra  Enrjcl-  Americana,  art  Constitutieni  of  the  United  Slata. 

'  Tht  Fedoralial,  Ko.  295. 

'  1  Tuctcr'a  Black.  Comni'  App.  197. 

•  1  Tucker's  Black.  Comin.  App.  31S,  SU ;  9  TniKn'i  Lftw  Lect  139, 140. 
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develop  their  talents,  enlarge  their  resources,  and  give  them  a  practi- 
cal insight  into  the  business  of  life  adequate  to  their  own  inunediate 
wants  and  duties.     Can  the  interests  of  others  be  safely  confided  io 
those,  who  have  yet  to  learn  how  to  take  care  of  their  own  ?     The 
British  constitution  has,  indeed,  provided  only  for  the  members  of  the 
house  of  commons  not  being  minors  ;  ^  and  illustrious  instances  have 
occurred  to  show,  that  great  statesmen  may  be  formed  even  during 
their  minority.     But  such  instances  are  rare ;  they  are  to  be  looked  at 
as  prodigies,  rather  than  as  examples  ;  as  the  extraordinary  growtii  of 
a  peculiar  education  and  character,  and  a  hot^bed  precocity  in  a 
monarchy,  rather  than  as  the  sound  and  thrifty  growth  of  the  open  mt, 
and  the  bracing  hardihood  of  a  republic.     In  the  convention,  this  qual- 
ification, as  to  age,  did  not  pass  without  a  struggle.     It  was  origmally 
carried  by  a  vote  of  seven  states* against  three,  one  being  divided; 
though  it  was  ultimately  adopted  without  a  division.^    In  the  state 
conventions  it  does  not  seem  to  have  formed  any  important  topic  of 
debate.^ 

§  618.  Secondly,  in  regard  to  citizenship.  It  is  required,  that  the 
representative  shall  have  been  a  citizen  of  the  United  States  seven 
years.  Upon  the  propriety  of  excluding  aliens  from  eligibility,  there 
could  scarcely  be  any  room  for  debate  ;  for  there  could  be  no  security 
for  a  due  administration  of  any  government  by  persons  whose  interests 
and  connections  were  foreign,  and  who  owed  no  permanent  allegiance 
to  it,  and  had  no  permanent  stake  in  its  measures  or  operations. 
Foreign  influence,  of  the  most  corrupt  and  mischievous  nature,  could 


»  1  Black.  Comm.  1G2,  173,  175;  4  Instit.  46,  47. 

»  Journal  of  Convention,  June  22,  p.  143;  Id.  Aug.  8,  p.  235;  4  EUiofs  Debates, 
(Yates's  Minutes,)  94. 

^  Lord  Coke  has  with  much  gravity  enumerated  the  proper  qualifications  of  a  parlia- 
ment-mau,  drawing  the  resem!)lance9  from  the  properties  of  the  elephant.    First,  thAt 
he  should  be  without  gall ;  that  is,  without  malice,  rancor,  heat  and  envy.     Secoodlr 
that  he  should  bo  constant,  inflexible,  and  not  to  be  bowed,  or  turned  from  the  right 
either  for  fear,  reward,  or  favor,  nor  in  judgment  respect  persons.     Thirdly,  that  hd 
should  be  of  a  ripe  memory,  that  remembering  perils  past,  he  migh^!remember  dangew 
to  come.    Fourthly,  that  though  he  be  of  the  greatest  strength  and  nnderstandinflr,  yrt 
he  bo  sociable,  and  go  in  companies;  and  fifthly,  that  he  l)c  philanthropic,  showing  the 
way  to  every  man.*    Whatever  one  may  now  think  of  this  quaint  analogy,  these  qnali- 
ties  would  not,  in  our  day,  be  thought  a  bad  enumeration  of  the  proper  qualities  of  » 
good  modem  member  of  parliament,  or  congress. 

*  4  Instit.  3. 
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not  fml  to  make  its  way  bio  the  public  councils,  if  there  was  no  guard 
agaiuat  the  introduction  of  alien  representatives.^  It  has  aceoi-dingly 
been  a  fundamental  policy  of  most,  if  not  of  all  free  states,  to  exclude 
all  foreigners  from  holding  offices  in  the  state.  The  only  practical 
question  would  seem  to  be,  whether  foreigners,  even  after  naturaliza- 
tion, should  be  eligible  as  representatives  ;  and  if  so,  what  was  a  suita- 
ble period  of  citizenship  for  the  allowance  of  the  privilege.  In 
England,  all  aliens  bom,  unless  naturalized,  were  ori^ally  excluded 
from  a  seat  in  parliament ;  and  now,  by  po^tive  legislation,  no  alien, 
though  naturalized,  is  capable  of  being  a  member  of  either  house  of 
parliament.^  A  different  course,  naturally  arising  from  the  circum- 
stances of  the  country,  was  adopted  m  the  American  colonies  antece- 
dent to  the  revolution,  with  a  view  to  invite  emigrations,  and  settle- 
-ments,  and  thus  to  facilitate  the  cultivation  of  their  wild  and  waste 
lands.  A  similar  policy  had  since  pervaded  the  state  governments, 
and  had  been  attended  with  so  many  advantages,  that  it  would  have 
been  impracticable  to  enforce  any  total  exclusion  of  naturalized  citizens 
from  office.  In  the  convention  it  was  originally  proposed,  that  three 
years'  citizenship  should  constitute  a  qualification ;  but  that  was 
exchanged  for  seven  years  by  a  vote  of  ten  states  to  one.^  No 
objection  seems  even  to  have  been  suggested  against  this  qualification ; 
and  hitherto  it  has  obtained  a  general  acquiescence  or  approbation.  It 
certainly  subserves  two  important  purposes,  1.  That  the  constituents 
have  a  full  opportunity  of  knowing  the  character  and  merits  of  their 
representative.  2.  That  the  representative  has  a  like  opportunity  of 
learning  the  character,  and  wants,  and  opinions  of  his  constituents.^ 
^  G19.  Thirdly,  in  regard  to  inhabitancy.  It  is  required,  that  the 
representative  shall,  when  elected,  be  an  inhabitant  of  the  state,  in 
which  he  shall  be  chosen.  The  object  of  this  clause,  doubtless,  was  to 
secure  an  attachment  to,  and  a  just  representation  of,  the  interests  of 
the  state  in  the  national  councils.  It  was  supposed,  that  an  inhabitant 
would  feel  a  deeper  concern,  and  possess  a  more  enlightened  view  of 
the  various  interests  of  his  constituents,  than  a  mere  stranger.  And, 
at  all  events,  he  would  generally  possess  more  entirely  their  sympathy 


'  The  FcileraliBt,  No.  82.  / 

s  1  Blnck.  Coinm.  16a,  175;  4  lust.  «. 

'  Joumiil  or  the  CoQTeation,  8  Aagust,  233,  234. 

<  2  Wilson's  Law  Lectorea,  141. 


and  confidence.  It  is  obsen-able,  that  the  inhabitancy  rvqoir»d  u 
Tfitbin  Ihc  state,  and  not  within  any  particnlar  district  of  the  state,  ia 
which  the  member  is  chosen.  Id  England,  in  firmer  times,  it  ms 
required,  that  all  the  members  of  the  house  of  commons  should  be 
inhabitants  of  the  places,  for  which  they  were  chosen.  But  this  ms 
for  a  long  time  wholly  dtsre^rded  in  practice,  and  was  at  le^gdi 
repeated  by  statufe  of  14  Geo.  3,  ch.  5S.'  This  ci  reams  lance  i^  not » 
little  remarkable  in  parliaoientary  history  ;  and  it  establislies,  in  a  tmj 
striking  manner,  how  little  mere  theory  can  be  regarded  in  tnnttors  rf 
goveniment.  It  waa  found  by  experience,  that  boroughs  and  cities 
were  often  better  represented  by  men  of  eminence,  and  known  patriot^ 
ism,  iviio  were  strangers  to  them,  than  by  those  chosen  from  thoir  own 
vicinage.  And  to  this  very  hour  some  of  the  proudest  nomce  Jn  Eng- 
lish history,  as  patriots  and  statesmen,  have  been  the  representatives  of 
obscure,  and,  if  one  may  so  say,  of  ignoble  boroughs. 

^  (320.  An  attempt  was  made  in  the  convention  to  inb^aee  a 
qualification  of  one  year's  residence  before  the  election ;  bat  it  fkiled, 
four  states  voting  in  fiivor  of  it,  six  agiiiust  it,  :iuil  uno  being  ilivided.- 
The  omission  to  provide,  that  a  subsequent  non-residence  shall  be  a 
vacation  of  the  seat,  may  in  some  measure  defeat  the  policy  of  the 
original  limitation.  For  it  has  happened,  in  more  than  one  instance, 
that  a  member,  aRer  his  election,  has  removed  to  another  state,  and 
thus  ceased  to  have  that  intimate  intercourse  ivith,  and  dependence 
upon  his  constituents,  upon  which  so  much  value  has  been  placed  in 
all  his  discussions  on  this  subject. 

§  C2t.  It  is  observable,  that  no  qualification,  in  point  of  estate,  has 
been  required  on  the  part  of  members  of  the  house  of  representatives.' 
Yet  such  a  qualification  is  insisted  on,  by  a  considerable  number  of 
the  states,  as  a  qualification  for  the  popular  branch  of  the  state  legis- 
lature.^ The  probability  is,  that  it  was  not  incorporated  into  the  con- 
B^tution  of  the  union,  from  the  difficulty  of  framing  a  provision  that 
would  be  generally  acceptable.  Two  reasons  have,  however,  been 
assigned  by  a  learned  commentator  for  the  omission,  which  deserve 
notice.     First,  that  in  a  representative  government  the  people  have  an 


'  1  ninek.  Comm.  175;  2  Wilson's  Lnw  Loci.  142. 

'  Journal  of  Convciilion,  H  Au]^st,  p.  22*.  aas. 

'  .Journal  of  Convention,  26  Jnk,  p.  201,  20,'i ;  Til.  212;  Id.  241,  242. 

*  Ur.  Liebcr's  Encjcl.  Americana,  art,  CumlUnlions  of  ikt  Unik'd  Slata 
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undoubted  right  to  Judge  for  themselves  of  the  quallficatioii  of  their 
representative,  and  if,  in  their  opinion,  hia  integrity  and  ability  will 
supply  the  want  of  estate,  there  is  better  reason  for  contending,  that 
it  ought  not  to  prevail.  Secondly,  that  by  requiring  a  property  qualifi- 
cation, it  may  happen,  that  men,  the  best  qualified  in  other  respects, 
might  be  incapacitated  from  serving  their  country.'  There  b,  doubt- 
less, weight  in  each  of  these  coo^derations.  The  first,  however,  is 
equally  applicable  to  all  sorta  of  quaUficatioDS  whatsoever ;  and  pro- 
ceeds upon  an  inadmissible  foundation ;  and  that  is,  tlist  the  society 
has  no  just  right  to  regulate  for  the  common  good,  what  a  portion  of 
the  community  may  deem  for  their  special  good.  The  other  reason 
has  a  better  foundation  in  theory  ;  though,  generally  speaking,  it  will 
rarely  occur  in  practice.  But  it  goes  very  far  towards  overturning 
another  fundamental  guard,  which  is  deemed  essential  to  public  lib- 
erty ;  and  that  is,  that  the  representative  should  have  a  common 
interest  m  measures  with  his  constituents.  Now,  the  power  o£  tax- 
ation, one  of  the  most  delicate  and  important  in  human  society,  will 
rarely  be  exerted  oppressively  by  those  who  are  to  share  the  com- 
mon burthens.  The  possession  of  property  has  in  this  respect  a  great 
value  among  the  proper  qualifications  of  a  representative  ;  since  it  will 
have  a  tendency  to  check  any  undue  impositions,  or  sacrifices,  which 
may  equally  injure  his  own,  as  well  as  theirs.* 

§  C22.  In  like  manner  there  is  a  total  absence  of  any  qualification 
founded  on  religious  opinions.  However  desirable  it  may  be,  that 
every  government  should  be  administered  by  those,  who  have  a  fixed 
reii^ous  belief,  and  feel  a  deep  responsibility  to  an  infinitely  wise  and 
eternal  Being ;  and  however  strong  may  be  our  persuasion  of  the 
everlasting  value  of  a  beHef  in  Christianity  for  our  present,  as  well  as 
our  immortal  welfare  ;  the  history  of  the  world  has  shown  the  extreme 
dangers,  as  well  as  difBcultiea,  of  connecting  the  civil  power  with  re- 
ligious opinions.  Half  the  calamities,  with  which  the  human  race  have 
been  scourged,  have  arisen  from  the  union  of  church  and  state  ;  and 
the  people  of  America,  above  all  others,  have  too  largely  partaken  of 
the  terrors  and  the  sufferings  of  persecution  for  conscience*  sake,  not 
to  feel  an  excessive  repngnance  to  the  introduction  of  reli^ous  testa. 
Experience  has  demonstrated  the  folly,  aa  well  as  the  injustice,  of 


1  Tncker's  Black.  Comin-  App.  SIS,  213;  1  Miot'l  Debdtei,  63, 66. 
1  Tack.  BlacL  Comm.  App.  !13,  S13. 
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exclusions  from  office,  fuuniled  upon  religious  opinions.  Thcj  ion 
aggravated  all  other  evils  in  tlie  politicaJ  organizatioD  of  societies. 
Ihey  carry  in  their  train  discord,  oppression,  and  bloodshctlJ  Tiiei 
perpetuate  a  savage  ferocity,  and  insensibility  to  human  rights  and 
sufferings.  Wherever  they  havo  been  abolished,  they  have  inti-oduced 
peace  aud  moderation,  and  enlightened  legislatioit.  Wherever  Ebej 
have  bcoQ  perpetuated,  tbey  have  always  checked,  and  in  atony  caw 
havo  overturned  all  the  securities  of  public  liberty.  The  right  to  ban 
heretics  survived  tn  England  almost  to  the  close  of  the  reigD  of 
Charles  the  Second  ;-  and  it  has  been  asserted,  (but  I  hare  not  ben 
able  to  ascert:un  the  fact  by  examination  of  the  printed  jonmalfl,) 
that  on  that  occasion  the  whole  bench  of  bishops  voted  against  (be 
repeal.  Wo  all  know  how  slowly  the  Roman  Catholics  have  recovered 
their  fair  rights  in  England  aud  Ireland.  The  triumph  has  been  hot 
just  achieved,  after  a  most  painful  contest  for  a  half  century.  In  |lu 
catholic  countries,  to  this  very  hour,  protest-ants  are,  for  the  most  ptttj 
treated  with  a  cold  and  reluctant  jealousy,  tolerated,  perhaps,  hot 
never  cherished.  In  the  actual  situation  of  the  United  States,  a  uni<m 
of  the  states  would  have  been  impracticable,  from  the  known  diveraty 
of  religious  sects,  if  any  thing  more  than  a  simple  belief  in  Christ- 
ianity, in  the  most  general  form  of  expression,  had  been  required.  And 
even  to  this  some  of  the  states  would  have  objected,  as  incoasistettt 
with  the  fundamental  policy  of  their  own  charters,  constitutions,  and 
laws.  Whatever,  indeed,  may  have  been  the  desire  of  many  persons, 
of  a  deep  religious  feeling,  to  have  embodied  some  provision  on  tiis 
subject  in  the  constitution,  it  may  be  safely  affirmed,  that  hitherto  the 
absence  has  not  been  felt  as  an  evil ;  and  that  while  Christianity  con- 
tinues to  he  the  belief  of  the  enlightened,  and  wise,  and  pure,  among 
the  electors,  it  is  impossible,  that  infidehty  can  find  an  easy  home  in 
the  house  of  representatives. 

§  G23.  It  has  been  justly  observed,  that  under  the  reasonable  qual- 
ifications established  by  the  constitution,  the  door  of  this  part  of  the 
federal  government  is  open  to  merit  of  every  description,  -whether 
native  or  adoptive,  whether  young  or  old,  and  without  regard  to  poverty 
or  wealth,  or  any  particular  profession  of  religious  faith.^ 


>  See  4  Black.  Camm.  44, 4S,  4G,  47.  ■  4  Black.  Comm.  49. 
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^  624.  A  qnestion,  howeTer,  has  been  saggested  apon  this  snbject, 
vtiicli  ought  not  to  be  passed  OFer  without  notice.  And  that  is,  whether 
the  states  can  superadd  any  qualifications  to  those  prescribed  by  the 
constitution  of  the  United  States.  The  laws  of  some  of  the  etatfls 
have  already  required,  that  the  representative  shoold  be  a  freeholder, 
and  be  reudent  within  the  Strict,  for  which  he  is  choBen.^  If  a  state 
le^lature  has  authority  to  pass  laws  to  this  effect,  they  may  impose 
any  other  qualifications  beyond  those  provided  by  the  constitution, 
however  inconvenient,  restnctive,  or  even  mischievons  they  may  be  to 
the  interests  of  the  union.  The  le^slature  of  one  state  may  require 
that  none  but  a  Deist,  a  Catholic,  a  Protestant,  a  Calrinist,  or  a  Um- 
versalist,  shall  be  a  representative.  The  le^ature  of  another  state 
may  require,  that  none  shall  be  a  representative  but  a  planter,  a 
farmer,  a  mechanic,  or  a  manufacturer.  It  may  exclude  merchania, 
and  divines,  and  physicians,  and  lawyers.  Another  lejpslature  may 
require  a  high  moneyed  qualification,  a  freehold  of  great  value,  or  pe^ 
sonal  estate  of  great  amount.  Another  le^lature  may  require,  that 
the  party  shall  have  been  bom,  and  always  lived  in  the  state,  or  dis- 
trict ;  or  that  he  shall  be  an  inhabitant  of  a  particular  town  or  city, 
free  of  a  corporation,  or  an  eldest  son.  In  short,  there  is  no  end  to 
the  varieties  of  qualifications,  which,  without  insisting  upon  eztravar- 
gant  cases,  may  be  imaged.  A  state  may,  with  the  sole  obKCt  of 
dissolving  the  union,  create  qualifications  so  high,  and  so  sjagular, 
tliat  It  shall  become  impracticable  t«  elect  any  representative. 

§  G2o.  It  would  seem  but  fair  reaaoning  upon  the  plaiiiest  princi- 
ples of  interpretation,  that  when  the  constitution  established  certain 
qualifications,  as  necessary  for  ofBce,  it  meant  to  exclude  all  others,  aa 
prerequisites.  From  the  very  nature  of  such  a  pro-iBiou,  the  affirmsr 
tion  of  these  qualifications  would  seem  to  implf  &  negative  of  all 
others.  And  a  doubt  of  this  sort  seems  to  ha'O  pervaded  the  mmd 
of  a  learned  commentator.^  A  power  to  a^  n9w  qualifications  ia 
cert^ly  equivalent  to  a  power  to  vary  thep-  It  adds  to  the  aggre- 
gate, what  changes  the  nature  of  the  fomwt  requimtes.  The  house  of 
representatives  seems  to  have  acted  uj«n  this  interpretation,  and  to 
have  held,  that  the  state  legislatures  have  no  power  to  prescribe  new 
qualifications,  unknown  to  the  consticution  of  the  United  States.^    A 
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celebrated  AmeiicaB  stattflmitn,'  honcvvr,  nith  lus  avoweil  dcrotioa  to 
state  power,  has  intimatod  a  contrary  doctrine.  "If,"  saya  he, 
*'  whenever  the  constitution  assumes  a  single  power  out  of  many,  whick 
belong  to  the  same  aubjcct,  we  should  consider  it  as  assuinbig  tbe 
whole,  it  would  vest  the  general  government  with  a  mass  of  powus 
never  contemplattd.  On  the  contrary,  tlie  assumption  of  particular 
powci-s  seems  an  exclueion  of  all  not  assumed.  This  reasoning  appeals 
to  me  to  be  sound,  but  on  so  recent  a  change  of  view,  caution  requires 
us  not  to  bo  over  confident."  ^  He  intimates,  however,  that  nnlcas  tUo 
case  ho  eltlior  clear  or  urgent,  it  would  he  better  to  let  it  lie  ondis- 
turbed.^ 

§  fi-26.  It  does  not  seem  to  have  occurred  to  this  celebrated  states- 
man, that  the  whole  of  this  reasoning,  which  is  avowedly  founded 
upon  that  amendment  to  the  constitution,  which  provides,  that  "  tbe 
powers  not  delegated  nop  prohibited  to  the  states,  are  rcactred  to  tlie 
states  respectively,  or  to  the  people,"  proceeds  upon  a  basis,  whid  ifl 
inapplicable  to  the  case.  In  the  firet  place,  no  powers  could  be  re- 
served  to  the  states,  except  those,  which  existed  in  the  states  before 
the  constitution  was  adopted.  The  amendment  does  not  profess,  and, 
iadced,  did  not  intend  to  confer  on  the  states  any  new  powers  ;  but 
mc-rely  to  reserve  to  them,  what  were  not  conceded  to  the  goveiBment 
of  tLfi  union.  Now,  it  may  properly  be  asked,  where  did  the  states 
get  tht  power  to  appoint  representatives  in  the  national  government  ? 
Was  it  a  power,  that  existed  at  all  before  the  constitution  was  adopted  ? 
If  derivca  from  the  constitution,  must  it  not  be  derived  exactly  under 
the  qualifica-ions  established  by  the  constitution,  and  none  others  ?  If 
the  constitutioi.  has  delegated  no  power  to  the  states  to  add  new  qual- 
fications,  how  cai.  they  claim  any  such  poiver  by  the  mere  adoption  of 
that  instrument,  wiSeh  they  did  not  before  possess  ? 

^  627.  The  truth  it,  that  the  states  can  exercise  no  powers  whatso- 
ever, which  exclusivcl;  spring  out  of  the  existence  of  the  national 
govemment,  which  the  c(natitution  does  not  delegate  to  them.  They 
have  just  as  much  right,  at.l  no  more,  to  prescribe  new  qualifications 
for  a  representative,  as  they  l^ve  for  a  president.  Each  is  an  oflScer 
of  the  union,  deriving  his  poweu  and  qualifications  from  the  constitu- 


'  Mr.  Jefferson.  '  Jcffcrsoo's  Correspondence,  5 

'  4  Jefferson's  Cotrespondcace,  p.  239. 
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tion,  and  neither  created  by,  dependent  upon,  nor  controllable  by,  the  ■ 
states.  It  U  no  ori^nal  prerogative  of  state  power  to  appoint  a  rep- 
resentative, a  senator,  or  president  for  the  union.  Those  officers 
owe  their  existence  and  functions  to  the  united  voice  of  the  vbole, 
not  of  a  portion,  of  the  people.  Before  a  state  can  assert  the  right, 
it  must  show,  that  the  conatitudon  has  delegated  and  recognized  it. 
No  state  can  say,  that  it  has  reserved,  what  it  never  pcmsessed. 

§  62S,  Besides ;  independent  of  itus,  ^ere  is  anotiier  fundamental 
objecdon  to  the  reasoning.  The  whole  scope  of  the  argument  is,  to 
show,  that  the  le^lature  of  the  state  has  a  right  to  prescribe  nev 
qualifications.  Now,  if  the  state  in  it^  political  capacity  had  it,  it 
irould  not  follow,  that  the  legislature  possessed  it.  That  must  depend 
upon  the  powers  confided  to  the  state  legislature  by  its  own  constitu- 
tion. A  state,  and  the  legislature  of  a  state,  are  quite  different  poli- 
tical beings.  Now  it  would  be  very  desirable  to  know,  in  which  part 
of  any  stat«  constitution  this  authority,  exclusively  of  a  national  cha- 
racter, is  found  delegated  to  any  state  legislature.  But  this  is  not  all. 
The  amendment  does  not  reserve  the  powers  to  the  states  exclusively, 
as  political  bodies  ;  for  the  language  of  the  amendment  is,  that  the 
powers  not  delegated,  &c.  are  reserved  to  the  states,  or  to  the  people. 
To  justify,  then,  the  exercise  of  the  power  by  a  state,  it  is  indispensa- 
ble to  show,  that  it  has  not  been  reserved  to  the  people  of  the  state. 
The  people  of  the  state,  by  adopting  the  constitution,  have  declared 
-what  their  will  is,  as  to  ^e  qualifications  for  office.  And  here  the 
maxim,  if  ever,  must  apply,  expregaio  uniua  eat  exehuAo  alterius.  It 
might  further  be  urged,  that  the  constitution,  being  the  act  of  the 
■whole  people  of  the  United  States,  formed  and  fashioned  according  to 
their  own  views,  it  is  not  to  be  assumed,  as  the  basis  of  any  reasoning, 
that  they  have  given  any  control  over  the  functionaries  created  by  it, 
to  any  state,  beyond  what  is  found  in  the  text  of  the  instrument. 
'When  such  a  control  is  assorted,  it  is  matter  of  proof,  not  of  assump- 
tion ;  it  is  matter  to  be  established,  as  of  right,  and  not  to  be  exer- 
cised by  usurpation,  until  it  is  displaced.  The  burthen  of  proof  is  on 
the  state,  and  not  on  the  government  of  the  union.  The  affirmative 
b  to  be  established  ;  the  negative  is  not  to  be  demed,  and  the  denial 
taken  for  a  concession. 

^  t)29.  In  regard  to  the  power  of  a  state  to  preBoribe  the  qnalificft- 
tion  of  inhabitancy  or  residence  in  a  district,  as  an  additional  qualifica- 
tion, there  is  this  forcible  reason  for  denying  it,  that  it  is  uadertaking 
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to  act  npon  the  Tcrj  ijualification  prescribed  hy  the  couBtitntjon,  na  to 
inhaliitancj  in  the  state,  and  abridging  its  operation.  It  i?  precisely 
the  aamo  exqrcUe  of  power  on  the  part  of  the  states,  as  if  they  should 
prescribe,  that  a  representative  should  be  forty  years  of  age,  and  a 
citizen  for  ten  years.  In  each  case,  tho  very  qualification  fixed  by 
the  constitution  is  completely  evaded,  and  indirectly  abolished. 

^  li-'.i.l.  Tho  next  clause  of  the  second  section  of  the  first  articlo 
respects  the  apportionment  of  tho  repreaentativea  among  the  etat«3. 
It  is  aa  follows:  "Representatives  and  direct  taxes  shall  be  appor- 
"  tinned  among  the  several  states,  which  may  be  included  in  this 
"  union,  according  to  their  respeotivo  mmibers,  which  shall  h«  do- 
"  termined  by  adding  to  the  whole  number  of  free  persons,  includmg 
"  thosie  bound  to  senice  for  a  term  of  years,  and  excluding  Indians 
"  not  taxed,  three  fifths  of  all  other  persons.  Tho  actual  enumeration 
"  shall  he  made  within  three  years  after  the  first  meeting  of  tho  con- 
"  gross  of  the  United  States,  and  within  every  subsequent  tonn  of  ten 
"  years,  in  such  manner,  as  tliey  shall,  by  law,  direct,  Tho  number 
'*  of  representatives  shall  not  exceed  one  for  every  thirty  thousand ; 
"  but  each  stato  shall  have  at  least  one  representative.  And  until 
"such  enumeration  shall  be  made,  the  state  of  New  Hampshire  shall 
"  bo  entitled  U>  choose  three,  Massachusetts  eight,  Rhode  Island  and 
'*  Providence  Plantations  one,  Connecticut  five,  New  York  six,  New 
'*  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Vir- 
"  ginia  ten,  North  Carolina  five,  South  Carolina  fiTC,  and  Georgia 
"  three." 

5  G31.  The  first  apportionment  thus  made,  being  of  a  temporary 
and  fugacious  character,  requires  no  commentary,'  The  basis  assumed 
was  probably  very  nearly  the  same,  which  tho  constitution  pointed  out 
for  all  future  apportionments,  or,  at  least,  of  all  the  frco  persons  in 
the  states.^ 

It  is  obvious,  that  the  question,  how  the  apportionment  ahould  be 
made,  was  one,  upon  which  a  considerable  diversity  of  judgment 
might,  and  probably  would,  exist.  Three  leading  principles  of  appor- 
tionment would,  at  once,  present  themselves.  One  was  to  adopt  the 
rule  already  existing,  under  tho  confederation ;  that  is,  an  equality  of 
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representation  and  rote  by  each  state,  tlios  giving  each  state  a  right 
to  send  not  less  than  two,  nor  more  than  seven  representatives,  and  in 
the  determination  of  qnestions,  each  state  to  have  one  yote.^  This 
would  naturally  receive  encouragement  from  all  those,  who  were 
attached  to  the  confederation,  and  preferred  a  mere  league  of  states, 
to  8  government  in  any  degree  national.^  And  accordingly  it  formed, 
03  it  should  seem,  the  basis  of  what  was  called  the  Kew  Jersey  Flan.^ 
This  rule  of  apportionment  met,  however,  with  a  decided  opposition, 
and  was  negatived  in  the  convention  at  an  early  penod,  seven  stat^ 
voting  agfunat  it,  three  being  in  its  favor,  and  one  being  divided.* 

^  633.  Another  prindple  might  be,  to  apportion  the  representar 
tion  of  the  states  according  to  the  relative  property  of  each,  thus 
making  property  the  ba^  of  representation.  This  might  commend 
itself  to  some  persons,  because  it  would  introduce  a  salutary  cheek 
into  the  le^lature  in  regard  to  taxation,  by  securing,  in  some  mea- 
sure, an  equalization  of  the  public  burthens,  by  the  voice  of  those, 
who  were  called  to  ^ve  most  towards  the  common  contributions.* 
That  taxation  ought  to  go  hand  in  hand  with  representation,  had 
been  a  favorite  theory  of  the  American  people.  Under  the  con- 
federation, all  the  common  expenses  were  required  to  be  borne  by  the 
states  in  proportion  to  the  value  of  the  land  within  each  state.^  But 
it  has  been  already  seen,  that  this  mode  of  contribution  was  extremely 
difficult  and  embarrassing,  and  unsatisfactory  in  practice,  under  the 
confederation.'^  There  do  not,  indeed,  seem  to  be  any  traces  in  the 
proceedings  of  the  convention,  that  this  scheme  had  an  exclusive 
influence  with  any  persons  in  that  body.  It  mixed  itself  up  with 
other  considerations,  without  acquiring  any  decisive  preponderance. 


1  Cotifcilcratian,  Art-  5. 

'  Joiirn.  of  ConvcnIioD,  111,  193,  159. 

3  Jlr.  PalleRon'a  Plan,  Joiirn.  of  Convention,  133;  4  Elliot's  DebalM,  (Tatea'a 
Minutes,)  T4;  Id.  81  ;  Id.  107  10  1!3,  116;  2  Pitk.  HisL  S2S,  2S9,  SSa. 

'  Joum.  of  Convention,  Utb  June,  HI-  Se'e  also  Id.  133,  15^ ;  i  EUtat'a  Debates, 
(Yates's  Minutes,)  GB. 

'  4  Elliot's  Debates,  (Yutcs's  Minutes,)  68, 69 ;  Joum.  of  Courentioii,  11th  Jane,  111 ; 
Id.  5tli  Jnly,  158;  Id.  llth  July,  169. 
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1  Journals  of  Congress,  I7lh  Feb.  1783,  vol.  8,  p.  139  to  133 ;  U.  27th  Sept.  1785, 
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In  the  first  jrface,  it  ms  «My  to  proviile  &  reroeial  check  apon 
andue  direct  taxation,  the  odIj  species,  of  vhich  there  could  be 
the  slightest  danger  of  oneqnal  and  oppressire  lenes.  And  it  will 
be  Hoen,  that  this  was  sofficiently  provi<{cd  for,  by  dedating,  lial 
repre^eittativee  and  direct  taxes  Bhoold  be  apportioDed  by  tlie  same 
ratio. 

§  i>-33.  In  the  next  place,  althongh  propcr^r  m&y  not  be  directly 
umed  at,  ea  a  basis  io  the  reprcscDtation,  provided  for  by  tlie  coisti- 
tatiort,  it  oanof^t,  on  the  other  hand,  bo  deemed  to  be  tMaDy  excluded, 
as  will  presently  be  seen.  In  the  next  place,  it  U  not  admitted,  tiat 
property  alono  can,  in  a  free  government,  safely  bo  relied  on  lu  the 
sole  lasis  of  representation.  It  may  be  true,  and  probably  ia,  that  is 
the  ordinary  course  of  affairs,  it  is  not  the  interest,  or  poUcy  cjf  dicee, 
trho  poaacss  property,  to  oppress  those,  who  want  it.  But,  in  wtrj 
well  ordered  commonwealth,  persons,  as  well  as  property,  should  pos- 
sess a  just  share  of  influence.  The  liberties  of  the  people  are  IM 
dear  and  too  sacred  to  be  entniatcd  to  any,  who  may  not,  at  all  times, 
have  a  common  sympathy  and  common  interest  with  the  people  in  the 
preservation  of  their  public  rights,  privileges,  and  liberties.  Checks 
and  balances,  if  not  indispensable  to,  are  at  least  a  great  conservatire 
in,  the  operations  of  all  free  governments.  And,  perhaps,  upon  mere 
abstract  theory,  it  cannot  be  justly  affirmed,  that  either  persons  or 
property,  numbers  or  wealth,  can  safely  be  trusted,  as  the  final  re- 
positaries  of  the  delegated  powers  of  government.'  By  apportioning 
influence  among  each,  vigilance,  caution,  and  mutual  checks  are 
naturally  introduced,  and  perpetuated. 

§  C-'J4.  The  third  and  remaining  principle  was,  to  apportion  fie 
representatives  among  the  states  according  to  their  relative  numbers. 
This  had  the  recommendation  of  great  simplicity  and  uniformity  in  its 
operation,  of  being  generally  acceptable  to  the  people,  and  of  being 
lees  liable  to  fraud  and  evasion,  than  any  other,  which  could  be 
devised.^  Besides ;  although  wealth  and  property  cannot  be  aflSrmed 
to  be  in  diflerent  states,  exactly  in  proportion  to  the  numbers ;  they 
are  not  ao  widely  separated  from  it,  as,  at  a  hasty  glance,  might  be 
imagined.  There  is,  if  not  a  natural,  at  least  a  very  common  con- 
nection between  them ;   and,  perhaps,  an  apportionment  of  taxes 


'  The  Federalist,  Ho.  64. 
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according  to  nonibers  is  as  equitable  a  rale  for  contributions  according 
to  relative  wealth,  as  an^  which  oan  be  practically  obtained.^ 

§  635.  The  scheme,  therefore,  under  all  the  ciroumstauces,  of 
making  nnmbers  the  basis  of  the  representation  of  the  imion,  seems  to 
have  obtained  more  general  favor,  than  anj  other  in  the  convention, 
because  it  had  a  natural  and  univenal  connection  with  the  rights  and 
liberties  of  the  whole  people.' 

§  636.  But  here  a  difficulty  of  a  very  serious  nature  arose.  There 
were  other  persons  in  several  of  the  states,  than  those  who  were  free. 
There  were  some  persons,  who  were  bound  to  service  for  a  term  of 
years  ;  though  these  were  so  few,  that  they  would  scarcely  vary  the 
result  of  the  general  rule  in  any  important  degree.  There  were 
Indians,  also,  in  several,  and  'probably  in  most,  of  the  states  at  that 
period,  who  were  not  treated  as  citizens,  and  yet,  who  did  not  fonn  a 
part  of  independent  communities  or  tribes,  exercising  general  sove- 
reignty and  powers  of  government  within  the  boundaries  of  the  states. 
It  was  necessary,  therefore,  to  provide  for  these  cases,  though  they 
were  attended  with  no  practical  difficulty.  There  seems  not  to  have 
been  any  objection  in  including,  in  the  ratio  of  representation,  persons 
bound  to  service  for  a  term  of  years,  and  in  excluding  Indians  not 
taxed.  The  real  (and  it  was  a  very  exciting)  controversy  was  in 
regard  to  slaves,  whether  they  should  be  included  in  the  enumeration 
or  not.^  On  the  one  hand,  it  was  contended,  that  slaves  were  treated 
in  the  states,  which  tolerated  slavery,  as  property,  and  not  as  persons,* 
They  were  bought  and  sold,  devised  and  transferred,  like  any  other 
property.  They  had  no  civil  rights,  or  political  privileges.  They  had 
no  will  of  their  own ;  but  were  bound  to  absolute  obei^ence  to  their 
masters.  There  was,  then,  no  more  reason  for  including  them  in  the 
census  of  persons,  than  there  would  be  for  including  any  brute  animals 
whatsoever.^  If  they  were  to  be  represented  as  property,  the  rule 
should  he  extended,  so  as  to  embrace  all  other  property.  It  would  be 
a  gross  inequality  to  allow  representation  for  slaves  to  the  southern 


>  The  reiicralist,  No.  5i  ;  Resolve  of  Congress,  18th  April,  1783,  (8  Journals  of 
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states ;  for  that,  in  effect,  would  be,  to  allow  to  their  maatere  a  pre- 
dominant right,  founded  on  mere  property.  Thus,  five  thousand  frea 
persons,  \a  a  slave  state,  might  [wssesa  the  same  power  to  choose  a 
representative,  as  thirty  thousand  free  persona  in  a  noEhslavchoIdiug 
state.' 

t)  637.  On  the  other  hand,  it  was  contended,  that  slaves  are  deemetl 
persons,  as  well  as  property.  They  partake  of  the  qualities  of  both. 
In  being  compelled  to  labor,  not  for  himself,  but  for  hia  master  ;  in 
being  vendible  by  one  master  to  another ;  and,  in  being  subject,  at  ail 
times,  to  be  rostriuncd  in  his  liberty,  and  chas^ed  in  his  body,  by  the 
will  of  another,  the  slave  may  appear  to  be  degraded  from  the  huinsn 
rank,  and  classed  with  the  irrational  animals,  which  fall  under  ibe 
denomination  of  property.  Hut,  in  bohig  protected  in  his  life  and 
Umbs  againBt  the  violence  of  others,  even  of  the  master  of  his  labor 
and  liberty  ;  and  in  being  punishable  himself  for  all  violence  commit- 
ted against  others  ;  the  shivo  w  no  less  evidently  regarded  by  law,  as 
a  member  of  the  society,  and  not  as  a  ]iftrt  of  the  irrational  creation ; 
as  a  moral  person,  and  not  as  a  mere  article  of  property.^  The  federal 
constitution  should,  therefore,  view  them  in  the  mixed  character  cf 
persons  and  property,  which  was  in  fact  their  tme  character.  It  is 
true,  that  slaves  are  not  included  in  the  estimate  of  representatives  m 
any  of  the  states  possessing  them.  They  neither  vote  themselves,  nor 
increase  the  vote  of  their  masters.  But  it  is  also  true,  that  tJie  con- 
stitution itself  does  not  proceed  upon  anr  ratio  of  merely  qualified 
voters,  either  as  to  representatives,  or  as  to  electors  of  them.  If, 
therefore,  those,  who  are  not  voters,  are  to  be  excluded  from  the  enu- 
meration or  census,  a  similar  inequality  will  exist  in  the  apportionment 
among  the  states.  For  the  representatives  are  to  be  chosen  by  those, 
who  are  qualified  voters,  for  the  most  numerous  branch  of  the  state 
legislature  ;  and  the  qualifications  in  different  states  are  essentially 
different;  and,  indeed,  are  in  no  two  states  exactly  alike.  The  con- 
stitution itself,  therefore,  lays  down  a  principle,  which  requires,  that 
no  regard  shall  be  had  to  the  policy  of  particular  states,  towards  their 
own  inhabitants.  AVhy  should  not  the  same  principle  apply  to  slaves, 
as  to  other  persons,  who  were  excluded  as  voters  in  the  states  ?  ^ 


■  i  Elliol's  Dchalts,  (Marlin's  Aildrcss,)  24;  III,  (Yntos's  Jtinules,) 
'  Tlic  reJeralist,  Ko.  5>;  1  ICIliol's  Dcliatcs,  '21-2,  213. 
3  The  Feileraliat,  So.  54 ;  I  Tuck.  Black.  Comra.  App.  190,  191 ; 
313,  214. 
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5  638.  Some  part  of  this  reasoning  may  not  be  very  satisfactory ; 
and  especially  the  latter  part  of  it  The  diatincdon  between  a  free 
person,  -who  is  not  a  voter,  but  who  is,  in  no  sense,  property,  and  a 
slave,  who  is  not  a  voter,  and  who  is,  in  every  practical  sense,  property, 
is,  and  forever  must  form,  a  sound  ground  for  discriminating  between 
them  in  every  constitution  of  government. 

§  639.  It  was  added,  that  the  idea  was  not  enlu^ly  a  just  one,  that 
representation  relates  to  persons  only,  and  not  to  property.  Govern- 
ment is  instituted  no  less  for  the  protection  of  the  property,  than  of  the 
persons  of  individuals.  The  one,  as  well  as  the  other,  may,  therefore, 
be  considered  as  proper  to  be  represented  by  those,  who  are  charged 
^th  the  government.  And,  in  point  of  fact,  this  view  of  the  subject 
constituted  the  basis  of  some  of  the  representative  departments  in 
several  of  the  state  governments.^ 

^  640.  There  was  another  reason  urged,  why  tJie  votes  allowed  in 
the  federal  legislature  to  the  people  of  each  state  ought  to  bear  some 
proportion  to  the  comparative  wealth  of  the  states.  It  was,  that  states 
have  not  an  influence  over  other  states,  arising  &om  the  superior 
advantages  of  fortune,  as  individuals  in  the  same  state  possess  over 
their  needy  fellow  citizens  from  the  like  cause.  The  richest  state  in 
the  union  can  hardly  indulge  the  hope  of  influencing  the  choice  of  a 
single  representative  in  any  other  state  ;  nor  will  the  representatives 
of  the  largest  and  richest  states  po^css  any  other  advantages  in  the 
national  legislature,  than  what  results  from  superior  numbers  alone," 

§  641.  It  is  obvious,  that  these  latter  reasons  have  no  just  applica- 
tion to  the  subject.  They  are  i^  only  over-strained,  and  founded  in 
an  ingenious  attempt  to  gloss  over  the  real  objections  ;  tut  they  have 
this  inherent  vice,  that,  if  well  founded,  they  apply  with  equal  force 
to  the  representation  of  all  property  in  all  the  states ;  and  if  not  enti- 
tled to  respect  on  this  account,  they  contain  a  moat  gross  and  indefen- 
sible inefiuality  in  favor  of  a  single  species  of  property  (slaves)  exist- 
ing in  a  few  states  only.  It  might  have  been  contended,  with  full  as 
much  propriety,  that  rice,  or  cotton,  or  tobacco,  or  potatoes,  should 
have  been  exclusively  taken  into  account  in  apportioning  the  repre- 
sentation. 

§  642.  The  truth  is,  that  the  arrangement  adopted  by  the  constitu- 


>  TJic  Federalist,  No.  54 )  1  Elliot't  Debates,  HIS.  *  The  Fedeialist,  Ko-  Sh 


...,.!.. ill-  me  states  to  aiiieinl  tl 
nor,  tliat  tlic  iialii.mal  c\|ieiijc# 
treasury,  '■  wliicii  shall  l>e  sm[i]i 
to  tlio  wlu'le  number  <if  white,  t 
sex,  and  coudition,  includiuj;  tl 
years,  and  tliree  fifths  of  all  otii 
foregoing  description,  except  Ind 
In  order  to  reconcile  the  noa-^. 
uiotlier  clause  was  inserted,  that 
the  same  manner  as  reprcsenta 
Bentation  and  taxation  might  go  p 
18  more  specioos  than  solid  ;  for 
Sipporlions  them  on  three  fifths  ( 
hud,  really  exempts  the  other  tT 
property.*    Whereas,  if  direct  ta 
principle  they  ought  to  be,  accor 
within  the  state,  the  whole  of  thi 
property.     But  a  far  more  strikii 
Hie  practical  operations  of  the  g< 
sentation  b  constant  and  uniform 
mnaaX  and  rare.     In  the  course 
direct  taxes  ^  have  been  levied ;  t 
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oarj  and  pressing  circumstanceB.  The  ordinary  expenditvires  of  the 
government  are,  and  alwaja  have  be'eQ^,denved  from  other  sources. 
Imposts  npon ' foreign  importatjoas  have'supp^ed,  and  will  generally 
supply,  all  the  common  wants ;  and  if  these  should  not  furnish  an  ade- 
quate rovenue,  excises  are  next  resorted  to,  as  the  surest  and  most 
convenient  mode  of  taxation.  Direct  taxes  constitute  the  last  resort; 
and  (as  might  have  been  foreseen)  would'  never  be  Itud,  until  other 
resources  had  fdled. 

^  643.  Viewed  in  its  proper  light,  as  a  real  compromise,  in  a  case 
of  conflicting  interests,  for  the  common  good,  the  provision  b  entitled 
to  great  praise  for  its  moderation,  its  aim  at  practical  utility,  and  its 
tendency  to  satisfy  the  people,  that  the  union,  framed  by  all,  ought  to 
be  dear  to  all,  by  the  privileges  it  confers,  as  well  as  the  blesangs  it 
Becures.  It  had  a  material  influence  in  reconciling  the  southern  states 
to  other  provbions  in  the  constitution,  and  especially  to  the  power  of 
making  commercial  regulations  by  a  mere  majority,  which  was  thought 
peculiarly  to  favor  the  northern  states.^  It  has  sometimes  been  com- 
plained of,  as  a  grievance ;  but  he,  who  wishes  well  to  hb  country, 
will  adhere  steadily  to  it,  as  a  fundamental  policy,  which  extingubhes 
some  of  the  most  mbchievous  sources  of  all  political  divbious,  —  those 
founded  on  geographical  positions,  and  domestic  institutions.  It  did 
not,  however,  pass  the  convention  without  objection.  Upon  its  first 
introduction,  it  was  supported  by  the  votes  of  nine  states  against  two. 
In  subsequent  stages  of  the  discussion,  it  met  with  some  opposition ;  ^ 
and  in  some  of  the  state  conventions  it  was  strenuously  resbted.^  The 
wish  of  every  patriot  ought  now  to  be,  requtescat  in  pace. 

4  644.  Another  part  of  the  clause  regards  the  periods,  at  which 
the  enumeration  or  census  of  the  inhabitants  of  the  United  States 
shall  be  taken,  in  order  to  provide  {or  new  apportionments  of  repre- 
sentatives, according  to  the  relative  increase  of  the  population  of  the 
states.  Various  propositions  for  this  purpose  were  laid,  at  different 
times,  before  the  convention.'  It  was  proposed  to  have  the  census 
taken  once  in  fifteen  years,  and  in  twenty  years ;  but  the  vote  finally 


'  1  Elliot's  DebKteB,  aia,  ai3. 

>  Journal  of  Convention,  lltb  Jane,  111,112.    See  alioU.  lltb  JdIv,  16B,  169,  ITO, 
23S.  '236 ;  i  Elliot's  Uc^^tcj,  (YbIcb's  Minatea,)  69. 
'  I  Elliot'K  DcbntC9,  bS,  59,  60,  204,  212,  213,  S4I. 

•  Jounial  of  Cont-entioD,  1S3,  IM,  167, 16B,  169, 173, 174,  ISO- 
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prevtuled  in  favor  of  ten.'  The  importance  of  thia  provi^ou  for  ■ 
decennial  census  can  scarcely  be  overvalued.  It  is  the  only  eSbctaal 
means,  bj  which  the  relative  power  of  the  several  etatea  could  be 
justly  represented.  If  the  Bystem  first  established  had  been  unaltera- 
ble, very  gross  inequalities  would  soon  have  taken  place  among  die 
states,  from  the  very  unequal  increase  of  their  population.  The 
representation  would  soon  have  eidubited  a  system  very  analogous  to 
tJiat  of  the  house  of  commons  in  Great  Britain,  where  old  and  decayed 
boroughs  send  representatives,  not  only  wholly  disproportdonate  to 
their  importance ;  but  in  some  cases,  with  scarcely  a  single  inhalut- 
ant,  they  match  the  representativeB  of  the  most  popnloos  conntiea.' 
§  645.  In  regard  to  the  United  States,  the  slightest  examination  d 
the  apportionment  made  under  the  first  three  censuses  will  demon- 
strata  this  conclusion  in  a  very  striking  manner.^    The  representaliQii 


'  JouroiU  of  CoUTOOtioo,  lath  Jnly,  168,  ITO,  ITS,  180. 

•  I  Black.  Coram.  158,  173,  174;  Bawie  on  Conslit.  ch.  *,  p.  44. 

'  [  The  following  Cable  rspresenCa  the  population  of  the  United  Stalei,MOOli£Uilgtott* 

irions  oensusca  loJcen  since  the  adoption  of  the  eonatitntion'] 
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of  Dolavare  renmns,  as  it  was  at  the  first  apportionment ;  those  of 
New  Hampshire,  Rhode  Island,  Connecticut,  New  Jersey,  and  Mary- 
land have  had  but  a  small  comparatiTe  increase ;  whilst  that  of  Mas- 
sachusetts (including  M^ne)  has  swelled  from  eight  to  twenty  j  that 
of  New  York,  from  six  to  thirty-four ;  and  that  of  Pennsylvama,  from 
eight  to  twenty-six.  In  the  mean  time,  the  new  states  have  sprung 
into  being ;  and  Ohio,  which  in  1803  was  only  entitled  to  one,  now 
counts  fourteen  representatjves.^  The  census  of  1831  exhibits  still 
more  striking  results.  In  1790,  the  whole  population  of  the  United 
States  was  about  three  millions  nine  hundred  and  twenty-nine  thou- 
sand ;  and  in  1830,  it  waa  about  twelve  nullions  eight  hundred  and 
fifty-six  thousand.^  Ohio,  in  1833,  cont^ned  at  least  one  million, 
and  New  York  two  millions  of  inhabitants.  These  facts  show  the 
insdom  of  the  provision  for  a  decennial  apportionment ;  and,  indeed, 
it  would  otherwise  have  happened,  that  the  system,  however  sound 
at  the  beginning,  would  by  tlus  time  have  been  productive  of  gross 
abuses,  and  probably  have  engendered  feuds  luid  discontents,  of 
themselves  sufficient  to  have  occasioned  a  dissolution  of  the  union. 
We  probably  owe  this  provision  to  those  in  the  convention,  who  were 
in  favor  of  a  national  government,  in  preference  to  a  mere  confedera- 
tion of  states.^ 

§  640.  The  next  part  of  the  clause  relates  to  the  total  number  of 
the  house  of  representatives.  It  declares,  that  "  the  number  of  rep- 
resentatives shall  not  exceed  one  for  every  thirty  thousand."  This 
was  a  subject  of  great  interest ;  and  it  has  been  asserted,  that  scarcely 
any  article  of  the  whole  constitution  seems  to  be  rendered  more  worthy 
of  attention  by  the  weight  of  character,  and  the  apparent  force  of 
argument,  with  which  it  was  ori^ally  assiuled.*  The  number  fixed 
by  the  constitution  to  constitute  the  body,  in  the  first  instance,  and 
until  a  census  was  taken,  was  sixty-five. 

§  647.  Several  objections  wero  urged  agMnst  the  provision.  First, 
that  so  small  a  number  of  representatives  would  be  an  ansafe  deposi- 
tary of  the  public  interests.     Secondly,  that  they  would  not  possess  a 


'  Rnwie  on  Constitution,  ch.  4,  p.  45. 
'  Amerknn  Almanac  for  1832,  p.  162. 
^  Soo  Journal  of  Convention,  165,  168,  169,  174,  179,  180. 

*  The  FedcraliaC,  No,  55;  3  Amet.  Mosenm,  437;  Id.  934;  Id.  547;  4  Elliot'a  De- 
bates, (Yates  and  Lansing's  Letter  to  Gov.  Clinlon,)  IS9, 130. 
VOL.  J.  38 
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proper  koovledge  of  the  local  circumstanceB  of  their  namerona  con- 
Btitui^nts.  Thirdly,  that  tho;  would  bo  taken  from  tb&t  cla^s  of  citi- 
zens, which  would  sympathize  least  with  the  feelings  of  the  people, 
and  )ic  moat  likely  to  aim  at  a  permanent  elevation  of  the  few,  on  the 
depression  of  the  many.  Fourthly,  that,  defective  as  the  number  in 
the  first  instance  would  be,  it  would  ho  more  and  more  disproportion- 
ate by  the  increase  of  Hic  population,  and  the  obstacles,  which  noold 
prevent  a  correspondent  increase  of  the  representatives.' 

§  (US.  Time  and  eitpericnce  have  demonstrated  the  fallacy  of  some, 
and  greatly  impa'urod,  if  they  have  not  utterly  destroyed,  the  force  of 
all  of  tJieae  objections.  The  fears,  which  were  at  that  period  so  sto- 
diously  cherished ;  the  alarms,  which  were  so  forcibly  spread ;  the 
dangers  to  liberty,  which  were  so  strangely  exaggerated  ;  and  the 
predominance  of  aristocratical  and  exclusive  power,  which  was  bo  con- 
fidently predicted,  have  all  vanished  into  lur,  into  thin  ur.  Tratb  hae 
silently  dissolved  t}ie  phantoms  raised  by  imaginations  heatod  by 
prejudice  or  controversy ;  and  at  tlie  distance  of  forty  years  we  look 
back  with  astonisbmcnt  at  thi;  labori<iu3  rc,x?oriing,  ivhieli  \va^  cm- 
ployed  to  trannmllize  the  doubts,  and  assuage  the  jealousies  of  the 
people.  It  is  fit,  however,  even  now,  to  bring  this  reasoning  under 
review,  because  it  inculcates  upon  us  the  important  lesson,  how  little 
reliance  can  he  placed  upon  mere  theory  in  any  matters  of  govern- 
ment ;  and  how  difficult  it  is  to  vindicate  the  most  sound  practical 
doctrines  against  the  specious  questloiung  of  ingenuity  and  hostility. 

^  049.  The  first  objection  was,  to  the  smallness  of  the  number  com- 
posing the  house  of  representatives.^  It  was  said,  that  it  was  unsafe 
to  deposit  the  legislative  powers  of  the  union  with  so  small  a  body  of 
men.  It  was  but  the  shadow  of  representation.^  Under  the  confe- 
deration, congress  might  consist  of  nmety-one ;  whereas,  in  the  first 
instance,  the  house  would  consist  of  but  sixty-five.  There  waa  no 
certainty,  that  it  would  ever  be  increased,  as  that  would  depend  upon 


1  TheFeciEraUflt,  No.58;  1  ElUot's  Di!bmo3,56;  Id.  206,  2U, 215,  218,219,  220,221 
10  225;  la.  226to  232. 

'  II  is  remarkable,  that  iho  Amoricnn  writer,  wliom  I  Iiavc  several  times  cited,  takes 
an  opposite  olijcrtion.  He  sajs,  "the  iinlionul  liousc  of  rcprcscnwiivcs  will  be  atfinl 
too  large;  and  hereafter  may  lie  miicli  too  large  to  deljliemle  and  decide  npoa  Ihe  host 
measures."  Thoaghls  upon  the  PoUlical  Situnfioa  of  tlie  United  Stales  of  Ameiici, 
(Worcester,  ITSS.) 

'  2  Amw.  Museum,  247,  634,  547,  551,  554. 
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the  legislatore  itself  in  its  future  ratio  of  apportionments ;  and  it  waa 
left  completely  in  its  diacretion,  not  only  to  increase,  but  to  diminish 
the  present  number.^  Under  sach  circumstances,  there  was,  in  &ct, 
no  constitutional  security,  for  the  whole  depended  npon  the  mer« 
integrity  and  patriotism  of  thoae,  who  should  be  called  to  adminis- 
ter it.2 

^  650.  In  reply  to  these  suggestions  it  was  said,  .that  the  present 
number  would  certainly  be  adequate,  until  a  census  was  taken.  Al- 
though under  the  confederation  ninety-one  members  might  be  chosen, 
in  point  of  fact  a  far  leas  number  attended.^  At  the  very  first  census, 
anpposing  the  lowest  ratio  of  thirty  thousand  were  adopted,  the  num- 
ber of  representatives  would  be  increased  to  one  hundred.  At  the 
expiration  of  twenty-five  years  it  would,  upon  the  same  ratio,  amount 
to  two  hundred ;  and  in  fifty  years,  to  four  hundred,  a  number,  which 
no  one  could  doubt  would  be  sufiiciently  large  to  allay  all  the  fears  of 
the  most  zealous  admirers  of  a  fiill  representation.*  In  regard  to  the 
possible  diminution  of  the  number  of  representatives,  it  must  be  purely 
an  imaginary  case.  As  every  state  is  entitled  to  at  least  one  repre- 
sentative, the  standard  never  would  probably  be  reduced  below  the 
population  of  the  smallest  state.  The  population  of  Delaware,  which 
increases  more  slowly  than  that  of  any  other  state,  would,  under  such 
circumstances,  furnish  the  rule.  And,  if  the  other  states  increase  to 
a  very  large  degree,  it  is  idle  to  suppose,  that  they  will  ever  adopt  a 
ratio,  which  vrill  give  the  smallest  state  a  greater  relative  power  and 
influence,  than  themselves.* 

§  6v">l.  But  the  question  itself,  what  is  the  proper  and  convenient 
number  to  compose  a  representative  legislature,  is  as  little  susceptible 
of  a  precise  solution,  as  any,  which  can  be  stated  in  the  whole  circle 
of  politics.  There  is  no  point,  upon  which  different  nations  are  more 
at  variance ;  and  the  policy  of  the  American  states  themselves,  on 
this  subject,  while  they  were  colonies,  and  since  they  have  become 
independent,  has  been  exceetUngly  discordant.  Independent  of  the 
differences,  arising  from  the  population  and  size  of  the  states,  there 


<  1  Etiiol's  Debates,  56,  57  ;  III.  304,  309,  S06 ;  2  EUiot'a  Debates,  53,  54  i  Id.  99. 

'  I  Elliot's  Dclmlcs,  205  i  2  Elliot's  Debates,  53,  S4,  132,  206  i  Id.  2S3,  S24. 

>  1  Elliot's  Debates,  57,  249. 

'  The  Fciloralist,  No.  55 ;  1  Elliot's  Debatsa,  214,  215,  327. 

'  1  Klliat'ii  Debates,  242,  249. 
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will  be  fotind  to  be  great  dirersitiea  among  those,  uhoso  population 
and  size  nearly  approach  each  other.  In  Massachusetts,  the  bouse  t^ 
representatives  is  eompoacd  of  a  number  between  ttiree  and  four  huo- 
dreil ;  iii  Pennsylvania,  of  not  more  than  one  fifth  of  that  number ; 
and  in  New  York,  of  not  more  than  one  fifth.  In  Pennsj-lvaaia  the 
representatives  Jo  not  boar  a  greater  proportion  to  their  const  it  ncnts, 
than  one  for  every  four  or  five  thousand.  In  Rhode  Island  and 
Massaehusetts  they  bear  a  proportion  of  at  least  one  for  every 
thousand.  And  according  to  the  old  constitution  of  Georgia,  the 
proportion  may  he  carried  to  one  for  every  ten  electors,' 

^  f\M.  Neither  is  there  any  ground  to  assert,  that  the  ratio 
between  the  representatives  and  the  people  ought,  upon  principle,  to 
be  the  same,  whether  the  latter  be  numerous  or  few.  If  the  ropr^ 
Bentativea  from  Virginia  were  to  be  chosen  by  the  standanl  of  Rhod< 
Island,  they  would  then  amount  to  five  hundred;  and  in  twciity  or 
thirty  years  to  one  thousand.  On  the  other  hand,  the  ratio  of  Feim- 
sylvania  appUed  to  Delaware  would  reduce  the  representative  assen^y 
to  seven.  Notliin^  can  be  more  fallacious  tlian  tn  fouml  political  calcu- 
lations on  arithmetical  principles.  Sixty  or  seventy  men  may  be  mort 
properly  trusted  with  a  given  degree  of  power,  than  six  or  seven. 
But  it  does  not  follow,  that  six  or  seven  liundred  would  be  propor 
tionably  a  better  depositary.  And  if  the  supposition  is  carried  on  to 
six  or  seven  thousand,  the  whole  reasoning  ought  to  be  reversed.  The 
trutli  is,  that,  in  all  cases,  a  certain  number  seems  necessary  to  secure 
the  benefits  of  free  consultation  and  discussion  ;  to  guard  against  too 
easy  a  combination  for  improper  purposes ;  and  to  prevent  hasty  and 
ill-ad^'ised  legislation.  On  the  other  hand,  the  number  ought  to  he 
kept  within  a  moderate  limit,  in  order  to  avoid  the  confusion,  intem- 
perance, and  inconvenience  of  a  multitude.^  It  was  a  famous  saying 
of  Cardinal  De  Retz,  that  every  public  assembly,  consbting  of  more 
than  one  hundred  members,  was  a  mere  moh,^  But  surely  this  is 
just  as  incorrect,  as  it  would  be  to  aver,  that  every  one,  which  con- 
sisted of  ten  members,  would  be  wise. 


'  The  Fcclcnilist,  No.  53.  Sec  also  llie  stale  conslilutiona  of  that  period.  1  KUioi'i 
Debates,  214,  219,  220,  225,  228,  252,  253. 

'  The  Federalist,  No.  55 ;  1  Elliofs  Dehates,  219,  220,  226,  227,  211,  242,  245,  2*6, 
253;  2  Wilson's  Law  Led,  IJO I  1  Kent's  Comin.  217. 

*  2  WilsoD'e  Law  Lect.  150. 
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§  653.  The  qaeation  then  is,  and  for  erer  muBt  b^  in  every  nation, 
a  mixed  question  of  sound  policy  and  discretion,  with  reference  to  its 
size,  ita  population,  its  institutions,  its  local  and  physical  condition, 
and  all  the  other  circumstances  affecting  its  own  interests  and  coit 
venience.  As  a  present  number,  sisty-five  was  sufficient  for  all  the 
exigencies  of  the  United  States ;  and  it  was  wisest  and  safest  to  leave 
all  future  questions  of  increase  to  be  judged  of  by  the  future  condition 
and  esigencies  of  the  union.  What  ground  could  there  be  to  suppose, 
that  such  a  number  chosen  biennially,  and  responsible  to  their  constitu- 
ents, would  Toluntaii^betray  their  trusts,  or  refuse  to  follow  the  publio 
will  ?  The  very  state  of  the  country  forbade  the  supposition.  Thej 
would  be  watched  with  the  jealousy  and  the  power  of  the  state  legisla- 
tures.' They  would  have  the  highest  inducements  to  perform  their 
duty.  And  to  suppose,  that  the  possession  of  power  for  so  short  a 
period  could  blind  them  to  a  sense  of  their  own  interests,  or  tempt 
them  to  destroy  the  publio  liberties,  was  as  improbable,  as  wiy  thing, 
which  could  be  within  the  scope  of  the  imagination.^  At  al!  events, 
if  they  were  guilty  of  misconduct,  their  removal  would  be  inevitable  ; 
and  their  successors  would  be  above  all  false  and  corrupt  conduct. 
I"or  to  reason  otherwise  would  be  equivalent  to  a  declaration  of  the 
universal  corruption  of  all  mankind,  and  the  utter  impracticability  of 
a  republican  government.  The  congress,  which  conducted  us  through 
the  revolution,  was  a  less  numerous  body,  than  their  successors  will 
be.^  They  were  not  chosen  by,  nor  reaponsible  to,  the  people  at 
large  ■;  ^  and  though  appointed  from  year  to  year,  and  liable  to  be 
recalled  at  pleasure,  they  were  generally  continued  for  three  years. 
They  held  their  consultations  in  secret.  Tbey  transacted  all  our 
forei;^n  affairs.  They  held  the  fate  of  their  country  in  their  hands 
during  the  whole  war-  Yet  they  never  betrayed  our  rights,  or  our 
interests.  Nay,  calumny  itself  never  ventured  to  whisper  any  thing 
against  their  purity  or  patriotism.^ 

§  6J4.  The  suggestion  is  often  made,  that  a  numerous  representa- 


I  The  FeilcmlUt,  No.  55;  i  Elliors  Debntei,  238,  239. 
'  Tlie  Fpileraligr,  No.  55 ;  1  Elliot's  Delmlee,  252, 253,  25*. 
'  The  Federalist,  No.  53 ;  1  Elliot's  DchnCes,  20G,  223,  249. 
*  Uciiunilly  ihoy  ircro  chosen  bj  ih«  staK  legialntures ;  bnt  in  two  nlates,  Tiz 
Islnnil  !iinl  CoDiiocticul,  ihcj-  were  choJicn  by  the  people.    Tha  Federalist,  No.  4 
'  Tlic  Federalist,  Ko.  35  |  1  Elliola  Debater,  254. 
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tion  is  necessarj4to  obtam  the  confidence  of  the  people.^  This  is  not 
generallj  true.  Public  confidence  will  be  easily  gained  by  a  good 
administration ;  and  it  will  be  secured  by  no  other .^  The  remark, 
made  upon  another  occasion  by  a  great  man,  is  correct  in  regard  to 
representatives  —  non  numerantur^  ponderantur.  Delaware  has  just 
as  much  confidence  in  her  representation  of  twenty-one,  as  New  Yoric 
has  in  hers  of  sixty-five  ;  and  Massachusetts  has  in  hers  of  more  than 
tiiree  hundred.^ 

§  655.  Nothing  can  be  be  more  unfair  and  impolitic,  than  to  substi- 
tute for  argument  an  indiscriminate  and  unb^^ded  jealousy,  with 
which  all  reasoning  must  be  vain.  The  sincere  friends  of  liberty,  who 
^ve  themselves  up  to  the  extravagances  of  this  passion,  inflict  the 
most  serious  injury  upon  their  own  cause.  As  there  is  a  degree  of 
depravity  in  mankind,  which  requires  a  certain  degree  of  circumspec- 
tion and  distrust ;  so  there  are  other  qualities  in  human  nature,  which 
justify  a  certain  portion  of  esteem  and  confidence.  A  republican  gov- 
ernment presupposes,  and  requires  the  existence  of  these  qualities  m 
a  higher  degree,  than  any  other  form  ;  and  wholly  to  destroy  our  reli- 
ance on  them  is  to  sap  all  the  foundation  on  which  our  liberties  must 
rest.* 

§  656.  The  next  objection  was,  that  the  house  of  representatives 
would  be  too  small  to  possess  a  due  knowledge  of  the  interests  of  their 
constituents.  It  was  said,  that  the  great  extent  of  the  United  States, 
the  variety  of  its  interests,  and  occupations,  and  institutions  would 
require  a  very  numerous  body  in  order  to  bring  home  information  ne- 
cessary and  proper  for  wise  legislation.^ 

§  657.  In  answer  to  this  objection,  it  was  admitted,  that  the  repre- 
sentative ought  to  be  acquainted  with  the  interests  and  circumstances 
of  his  constituents.  But  this  principle  can  extend  no  farther,  than  to 
those  interests  and  circumstances,  to  which  the  authority  and  care  of 
the  representative  relate.  Ignorance  of  very  minute  objects,  which 
do  not  lie  within  the  compass  of  legislation,  is  consistent  with  every 
attribute  necessary  to  the  performance  of  the  legislative  trust.^    K  the 


1  1  Elliot's  Debates,  206,  217.  «  Id.  227,  228. 

3  1  Elliot's  Debates,  227,228,  241,  252,  2.53,  254;  2  Elliot's  Debates,  107,  116. 

*  The  Federalist,  No.  55 ;  1  Elliot's  Debates,  238,  239. 

*  1  Elliot's  Debates,  219,  220,  228,  232,  233,  241. 

*  The  Federalist,  No.  55;  1  Elliot's  Debates,  228,  229;  1  Kent's  Comm.  217. 
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argument,  indeed,  required  tiie  most  nunato  biowledge,  applicable 
even  to  all  the  professed  objects  of  le^alation,  it  would  overtont  itself ; 
for  the  thing  would  be  nttedy  impractioable.  Ko  representative, 
eitlier  in  tlie  state  or  national  oouncnlB,  ever  ooald  know,  or  even  pre- 
tend to  know,  all  arts,  and  s<nenoes,  and  trades,  and  subjects,  upon 
which  legislation  ma;  operate.  One  of  tlie  great  duties  of  a  repre- 
sentative is,  to  inqnire  into,  and  to  obtMn  the  necessary  information  to 
enable  him  to  act  wisely  and  correotl;  in  partioolar  cases.  And  this  is 
attained  b;  bringing  to  the  investigation  of  such  cases  talents,  indoatiy, 
experience,  and  a  sfurit  of  comprehenave  mqniry.  No  one  will  pretend, 
that  he,  who  is  to  make  laws,  ought  not  to  be  well  instmcted  in  thdr 
nature,  interpretation,  and  practical  results.  But  what  would  be  said* 
if,  upon  such  a  theory,  it  was  to  be  serionsly  urged,  that  none  but  prao- 
tical  lawyers  ought  ever  to  be  eli^ble  as  le^islaton  !  The  tralh  is, 
tiiat  we  must  rest  satisfied  with  general  attunments ;  and  it  is  virioo- 
ary  to  suppose,  that  any  one  man  can  represent  all  the  skill,  and  inte- 
rests, imd  buMnesB,  and  occupations  of  all  his  constituents  in  a  perfect 
manner,  whether  they  be  few  or  muiy.  The  most,  that  can  be  done, 
is,  to  take,  a  comprehensive  survey  of  the  general  outiines ;  and  to 
search,  as  occasion  may  requite,  for  that  more  intimate  information, 
which  belongs  to  particular  subjects  requiring  immediate  le^slation. 

§  658.  It  is  by  do  means  true,  that  a  large  representation  is  neces- 
sary to  understand  the  interests  of  the  people.  It  is  not  either  theo- 
retically, or  practically  true,  that  a  knowledge  of  those  interests  is 
augmented  in  proportion  to  the  increase  of  representatives.'  The 
interests  of  the  state  of  New  York  are  probably  as  well  understood 
by  its  sixty-Eve  representatives,  as  those  of  Massachusetts  by  its  three 
or  four  hundred.  In  &ct,  higher  quaUfications  will  usually  be  sought 
and  required,  where  the  representativra  are  few,  than  where  they  are 
many.  And  there  will  also  be  a  hi^er  ambition  to  serve,  where  the 
smallness  of  tiie  number  creates  a  desirable  distinction,  than  where  it 
is  shared  with  many,  and  of  course  individual  importance  is  essen- 
tially diminished. 

^  659.  Besides  ;  in  conudering  this  subject,  it  is  to  be  recollected, 
that  the  powers  of  the  general  government  are  limited  ;  and  embrace 
only  such  objects  as  are  of  a  national  character.    Information  of  pe- 


1 1  Eiuofi  Dibtm,  aaa. 
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culiar  local  interests  is,  conseqaentlj,  of  less  yalae  and  importance, 
than  it  would  be  in  a  state  legislature,  where  the  powers  are  generd.^ 
The  knowledge  required  of  a  national  representaliye  is,   therefore, 
necessarily  of  a  more  large  and  comprehensive  character,  dian  that  cS 
a  mere  state  representative.     Minute  information,  and  a  thoroo^ 
knowledge  of  local  interests,  personal  opinions,  and  private  feelings, 
are  far  more  important  to  the  latter  than  the  former.^    ^^Jj  the  yeij 
devotion  to  local  views,  and  feelings,  and  interests,  which  natorallj 
tends  to  a  narrow  and  selfish  policy,  may  be  a  just  disqualificaticm  and 
reproach  to  a  member  of  congress.^    A  liberal  and  enlightened  policy, 
a  knowledge  of  national  rights,  duties,  and  interests,  a  £Eumliarity  with 
foreign  governments,  and  diplomatic  history,  and  a  wide  survey  of  &e 
operations  of  commerce,  agriculture,  and  manufactures,  seem  indispen- 
sable to  a  lofty  discharge  of  his  functions.^    A  knowledge  of  the 
peculiar  interests,  and  products,  and  institutions  of  the  different  states 
of  the  union,  is  doubtless  of  great  value ;  but  it  is  rather  as  it  con* 
duces  to  the  performance  of  the  higher  functions  ahready  spoken  of, 
than  as  it  sympathizes  with  the  local  interests  and  feelings  of  a  parti- 
cular district,  that  it  is  to  be  estimated.^    And  in  regard  to  those  local 
facts,  which  are  chiefly  of  use  to  a  meiAber  of  congress,  they  are  pre- 
cisely those,  which  are  most  easily  attainable  from  the  documentary 
evidence  in  the  departments  of  the  national  government,  or  which  lie 
open  to  an  intelligent  man  in  any  part  of  the  statCj  which  he  may  re- 
present.^   A  knowledge  of  commerce,  and  taxation,  and  manufactures, 
can  be  obtained  with  more  certainty  by  inquiries  conducted  throu^ 
many,  than  through  a  single  channel  of  communication.     The  repre- 
sentatives of  each  state  will  generally  bring  with  them  a  considerable 
knowledge  of  its  laws,  and  of  the  local  interests  of  their  districts. 
They  will  often  have  previously  served  as  members  in  the  state  legis- 
latures ;  and  thas  have  become,  in  some  measure,  acquainted  with  all 
the  local  views  and  wants  of  the  whole  state.^ 


>  The  Federalist,  No.  56. 

•  1  Elliot's  Debates,  228,  229,  253;  2  Lloyd's  Debates,  (in  1789,)  189;  The  Federal- 
ist, No.  56. 

3  1  Elliot's  Debates,  238. 

*  1  Elliot's  Debates,  228,  229,  253;  The  Federalist,  No.  56. 

*  The  Federalist,  No.  56;  1  Elliot's  Debates,  220,  241,  242,  246,  253. 

•  The  Federalist,  No.  56 ;  1  Elliot's  Debates,  228,  229,  253. 
»  The  Federalist,  No.  56. 


CH.U.]  BSUBB  OV.  BKFBKSBHTATrrm.  4fi| 

^  660.  The  fandaons,  too,  of  a  represeatatira  in  eongresa  require 
Tery  different  qoalifioationa  and  atbuumentB,  from  thoae  required  in  & 
state  legislature.  Information  relative  to  local  objects  is  easily  ob- 
tained in  a  mngle  state  ;  for  Hiere  is  no  difierence  in  its  laws,  and  itg 
interests  are  but  litUe  diversified.  Bat  the  le^slation  of  congress 
reaches  over  all  the  states ;  and  as  the  l&ira  and  local  drcamstances 
of  all  differ,  tlie  iafoRDation,  which  is  requisite  for  safe  le^slation,  is 
&r  more  difficult  and  rarioos,  and  directs  the  attention  abroad,  ratber 
than  at  home.'  Feir  members,  comparatively  speaking,  will  be  fbond 
ignorant  of  the  local  iotereeta  of  their  Strict  or  state  ;  bnt  time,  and 
diligence,  and  a  rare  oniim  t^  sagadty  and  pnblic  spirit,  are  indispensa- 
ble to  avoid  egregious  nust^es  in  national  measnres. 

§  661.  ^e  experience  of  Qreat  Brittun  upon  this  subject  fnnushep 
a  very  instructive  commentary.  Of  the  five  hundred  and  fifty-eight 
membeia  of  the  house  of  commons,  one  ninth  are  elected  by  three 
hundred  and  Eoxty-fonr  persons ;  and  one  half  by  five  thousand  seven 
hundred  and  twenty-three  persons.'  And  this  h^  certuuly  have  little 
or  no  claim  to  be  deemed  the  gnar^ns  of  the  interests  of  the  people, 
and  indeed  are  notoriously  elected  by  other  interests."  Taking  the 
population  of  the  whole  kingdom,  the  other  half  will  not  average  more 
than  one  representative  for  about  twenty-nine  thousand  of  the  inha- 
bitants.* It  may  be  added,  that  nodiing  is  more  common,  than  to 
select  men  for  representativea  of  large  and  populous  cities  and  districts, 
who  do  not  reside  therein ;  and  cannot  be  presumed  to  be  intimately 
acquainted  with  their  local  interests  ^d  feelings.  The  choice,  how- 
ever, is  made  from  high  motives,  a  regard  to  talents,  public  services, 
and  political  sagacity.  And  whatever  may  be  the  defbcte  of  the  re- 
presentative system  of  Qreat  Britun,  very  few  of  the  defects  of  its 
legislation  have  been  imputed  to  the  ignorance  of  the  house  of  ccmr 
mons  of  the  true  interests  or  circumstances  of  tlie  peojde." 


*  The  Federalist,  No.  56 ;  Id.  Ho.  3S. 

*  See  Mr.  Chriatian'i  note,  (34,)  to  1  Blsck.  Comm.  174,  where  he  itatat  the  number 
of  ffhtch  the  house  of  commoiu  boi  roiuiited  at  diSbraut  period*,  from  irtiich  it  mppein, 
that  it  has  be«a  nearly  doabled  since  the  beginning  of  the  leign  of  Heniy  the  Eightli. 
See  also  t  Inat.  1. 

■  The  Federalist,  No.  G6 ;  FRiey'i  Moral  FhUoeophj,  B.  6,  ch.  T. 

*  The  Federaliat,  No.  66,  67. 

■  TheFederalut.No.  S6.  SeealsoDr.  FranUln'iBeiiiBAi,  SKtlcHbLMSi  1  WU- 
eon's  Law  Le<±  431, 433;  Palej'e  MonlPhOoBophfiB.  6,cb.  7;  IKcnTi  Coiiud.S1B. 
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§  662.  In  the  history  of  the  constitution  it  is  a  curious  &ct)  thit 
irith  some  statesmen,  possessing  high  political  distinction,  it  was  made 
a  fundamental  objection  against  the  establishment  of  any  natiiMUiI 
le^lature,  that  if  it  ^^  were  composed  of  so  numerous  a  body  of  men, 
as  to  represent  the  interests  of  all  the  inhabitants  of  the  United  States 
in  the  usual  and  true  ideas  of  representation,  the  expense  of  support* 
ing  it  would  be  intolerably  burthensome  ;  and  that  if  a  few  only  were 
vested  with  a  power  of  legislation,  the  interests  of  a  great  majority  of 
the  inhabitants  of  the  United  States  must  be  necessarily  unknown ;  or, 
if  known,  even  in  the  first  stages  of  the  operations  of  the  new  goveni- 
ment,  unattended  to."  ^    In  their  view  a  free  government  seems  te 
have  been  incompatible  with  a  great  extent  of  territory,  or  populatica 
What,  then,  would  become  of  Great  Britain,  or  of  France,  under  the 
present  constitution  of  their  legislative  departments  ? 

§  6G3.  The  next  objection  was,  that  the  representatives  would  be 
chosen  from  that  class  of  citizens,  which  would  have  the  least  sympa- 
thy with  the  mass  of  the  people  ;  and  would  be  most  likely  to  aim  at 
an  ambitious  sacrifice  of  the  many  to  the  aggrandizement  of  the  few.' 
It  was  said,  that  the  author  of 'naturo  had  bestowed  on  some  mea 
greater  capacities  than  on  others.  Birth,  education,  talents,  and 
wealth,  created  distinctions  among  men,  as  visible,  and  of  as  much  in- 
fluence, as  stars,  garters,  and  ribbons.  In  every  society  men  of  this 
class  will  command  a  superior  degree  of  respect ;  and  if  the  govern- 
ment is  so  constituted,  as  to  admit  but  few  to  exercise  its  powers,  it 
will,  according  to  the  natural,  course  of  things,  be  in  their  hands. 
Men  in  the  middling  class,  who  are  qualified  as  representatives,  wiB 
not  be  so  anxious  to  be  chosen,  as  those  of  the  first ;  and  if  they  arey 
they  will  not  have  the  means  of  so  much  influence.* 

§  6G4.  It  was  answered,  that  the  objection  itself  is  of  a  very  extrao^ 
dinary  character ;  for  while  it  is  levelled  against  a  pretended  oligarchy, 
in  principle  it  strikes  at  the  very  root  of  a  repubUcan  government ; 
for  it  supposes  the  people  to  be  incapable  of  making  a  proper  choice 
of  representatives,  or  indifierent  to  it,  or  utterly  corrupt  in  the  exe^ 


*  Letter  of  Messrs.  Yates  and  Lansing  to  Got.  Clinton,  1788,  (3  Amer.  Mosenm,  I3f 
158.) 

*  The  Federalist,  No.  57;  1  Elliot's  Debates,  220,  221.    See  also  The  Federalist, 
No.  35. 

'  1  Elliot's  Debates,  221,  222. 
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eise  of  the  right  of  suffrage.  It  would  not  be  contended,  that  the  firet 
class  of  society,  the  men  of  talents,  experience,  and  vrealth,  oaght  to 
be  constitutJonally  ezcladed  &oni  office.  Such  an  attempt  nould  not 
only  be  unjust,  but  suicidal ;  for  it  would  nourish  an  influence  and 
faction  within  the  state,  which,  upon  the  very  supposition,  would  con- 
tinuallj  exert  its  whole  means  to  destroy  the  goremment,  and  over^ 
throw  the  liberties  of  the  people.'  What,  then  is  to  be  done  ?  If  the 
people  are  free  to  make  the  choice,  they  will  naturally  make  it  from 
that  class,  whatever  it  may  be,  which  will  in  tiieir  opinion  best  pro- 
mote their  interests,  and  preserve  their  liberties.^  Nor  are  the  poor, 
any  more  than  the  rich,  beyond  temptation,  or  love  of  power.  Who 
are  to  be  the  electors  of  the  representatives  ?  Not  the  rich,  more 
than  the  poor ;  not  the  learned,  more  than  the  ignorant ;  not  the 
heirs  of  distinguished  families,  more  than  the  children  of  obscurity  and 
unpropitious  fortune.^  The  electors  are  to  be  the  body  of  the  people 
of  the  United  States,  jealous  of  their  right«,  and  accustomed  to  the 
exercise  of  their  power.  "Who  are  to  be  the  objects  of  their  choice  ? 
Every  citizen,  whose  merit  may  commend  him  to  the  esteem  and  con- 
fidence of  his  fellow  citizens.  No  qualification  of  wealth,  or  birth,  or 
religion,  or  civil  profession,  is  recognized  in  the  constitution ;  and 
con3e(iuently,  the  people  are  free  to  choose  from  any  rank  of  society 
according  to  their  pleasure.* 

§  665.  The  persons,  who  shall  be  elected  representatives,  must 
have  all  the  inducement  to  fidelity,  vigilance,  and  a  devotion  to  the 
interests  of  the  people,  which  can  possibly  exist.  They  must  be  pre- 
sumed to  be  selected  from  their  known  virtues,  and  estimable  qualities, 
as  well  as  from  their  talents.  They  must  have  a  desire  to  retain,  and 
exalt  their  reputation,  and  be  ambitious  to  deserve  the  continuance  of 
that  public  favor,  by  which  they  have  been  elevated.  There  is  in 
every  breast  a  sensibility  to  markE  of  honor,  of  favor,  of  esteem,  and 
of  conficlcnce,  which,  apart  from  all  considerations  of  interest,  is  some 
pledge  for  grateful  and  benevolent  returns.^  Bat  the  interest  of  the 
representative,  which  naturally  binds  him  to  his  constituents,  will  be 


■  I  Elliot's  Debalca,  322,  323, 

'  The  Federalist,  No.  35 ;  Id.  Ho.  36 ;  H.  Ho,  57. 

'  The  Federalist,  No.  37 ;  Id.  No.  35;  Id.  No.  36. 
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strengthened  by  motiyes  of  a  selfish  character.  I3Gs  election  is  bien- 
nial ;  and  he  must  soon  return  to  the  common  rank  of  a  citisen,  unless 
he  is  reelected.  Does  he  desire  office  ?  Then  that  very  desire  wiD 
secure  his  fidelity.  Does  he  feel  the  value  of  public  distinctioDS ! 
Then  his  pride  and  vanity  will  equally  attach  him  to  a  government, 
which  afibrds  him  an  opportumty  to  share  in  its  honors  and  distinctioos, 
and  to  the  people,  who  alone  can  confer  them.^  Besides ;  he  eft 
make  no  law,  which  will  not  weigh  as  heavily  on  Idmself  and  luB 
friends,  as  on  others  ;  and  he  can  introduce  no  oppression,  Trhich  miut 
not  be  borne  by  himself,  when  he  sinks  back  to  the  common  level.  As 
for  usurpation,  or  a  perpetuation  of  his  authority,  independent  of  the 
popular  will,  that  is  hopeless,  imtil  the  period  shall  have  arrived,  is 
which  the  people  are  ready  to  barter  their  liberties,  and  are  ready  to 
become  the  voluntary  slaves  of  any  despot.*  Whenever  ihat  period 
shall  arrive,  it  will  be  useless  to  speak  of  guardians,  or  of  rights. 
Where  all  are  corrupt,  it  is  idle  to  talk  of  virtue.  Quis  cuntodiet  eiu- 
todes  ?  Who  shall  keep  watch  over  the  people,  when  they  choose  to 
betray  themselves  ? 

§  666.  The  objection  itself  is,  in  truth,  utterly  destitute  of  any 
solid  foundation.  It  applies  with  the  same  force  to  the  state  legisla- 
tures, as  to  that  of  the  union.  It  attributes  to  talents,  and  wealth, 
and  ambition  an  influence,  which  may  be  exerted  at  all  times,  and 
everywhere.  It  speaks  in  no  doubtful  language,  that  republican  go- 
vernment is  but  a  shadow,  and  incapable  of  preserving  life,  liberty,  or 
property.^  It  supposes,  that  the  people  are  always  blind  to  their  true 
interests,  and  always  ready  to  betray  them  ;  that  they  can  safely  trust 
neither  themselves,  nor  others.  If  such  a  doctrine  be  midntainable, 
all  the  constitutions  of  America  are  founded  in  egregious  errors  and 
delusions. 

§  667.  The  only  perceptible  difference  between  the  case  of  a  repre- 
sentative in  congress,  and  in  the  state  legislature,  as  to  this  point,  is, 
that  the  one  may  be  elected  by  five  or  six  hundred  citizens,  and  the 
other  by  as  many  thousands.*  Even  this  is  true  only  in  particular 
states  ;  for  the  representatives  in  Massachusetts  (who  are  all  chosen 
by  the  towns)  may  be  elected  by  six  thousand  citizens  ;  nay,  by  any 
larger  number,  according  to  the  population  of  the  town.     But  giving 


>  The  FederaUst,  No.  57.  •  Id.  No.  57  j  Id.  No.  35,  36. 
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tiie  objection  its  full  force,  conld  thia  circumstance  make  &ny  solid 
objecUon!  Are  not  the  senators  in  aeveral  of  the  states  chosen  by  as 
large  a  number?  Have  they  beea  found  more  corrupt,  than  the 
representatives  ?  Is  the  objection  supported  by  reason  9  Can  it  be 
said,  that  five  or  six  thousand  citizens  are  more  easily  corrupted,  than 
five  or  six  hundred  ? '  That  the  aggregate  mass  will  be  more  under 
the  influence  of  intrigue,  than  a  portion  of  it  ?  Is  the  comequefnce, 
deducible  from  the  objection,  admissible  ?  If  it  is,  then  we  must  de- 
prive the  people  of  all  choice  of  their  public  servants,  in  all  cases 
where  nnmbers  are  not  required.^  What,  then,  is  to  be  done  in  those 
states,  where  the  governors  are  by  the  state  constitution  to  be  chosen 
by  the  people  ?  Is  the  objection  warranted  by  faaU  ?  The  repre- 
sentation in  the  British  house  of  commons  (as  has  been  already  stated) 
very  little  exceeds  the  proportion  of  one  for  every  thirty  thousand 
inhabitants.^  Is  it  true,  that  the  bouse  of  commons  have  elevated 
themsclveB  upon  the  ruin  of  the  many?  Is  it  true,  that  the  repre- 
sentatives of  boroughs  have  been  more  &ithful,  or  wise,  or  honest,  or 
patriotic,  than  those  of  cities  and  of  counties  ?  Let  us  come  to  our 
own  country.  The  districts  in  Kew  Hampshire,  in  which  the  sena- 
tors arc  chosen  immediately  by  the  people,  are  nearly  as  large,  as  will 
be  necessary  for  her  representatives  in  congress.  Those  in  Massachu- 
setts cumc  from  districts  having  a  larger  population ;  and  those  in  New 
York  from  districts  still  larger.  In  New  York  and  Albany  the  mem- 
bers of  assembly  are  elected  by  nearly  as  many  voters,  as  will  be  re- 
quired for  a  member  of  congress,  calcolating  on  the  number  of  sixty. 
five  only.  In  some  of  the  counties  of  Pennsylvania  the  state  repre- 
sentatives are  elected  in  districts  nearly  as  large  as  those  required  for 
the  federal  representatives.  In  the  city  of  Philadelphia  (composed  of 
two  hundred  and  twenty-eight  thousand  inhabitants*)  every  elector 
has  a  right  to  vote  for  each  of  the  representatives  in  the  state  legis- 
lature ;  and  actually  elects  a  single  member  to  the  executive  council.* 
These  are  facts,  which  demonstrate  tie  fallacy  of  the  objection  ;  for 
no  one  will  pretend,  that  the  rights  and  liberUes  of  these  states  are 
not  as  well  m^ntained,  and  as  well  understood  by  their  senators  and 
representatives,  as  those  of  any  other  states  in  the  onion  by  theirs. 
There  is  yet  one  stronger  ease,  that  of  .Connecticut ;  for  there  one 

'  The  Federalist,  No.  57.  •  M.  No.  S7.  '  Id  No.  56, 57. 

'  CcnauB  of  1840.  '  The  Federalist,  No.  S7. 
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branch  of  the  legislature  is  so  constituted,  that  each  member  of  it  is 
elected  by  the  -whole  state.^ 

§  668.  The  remaimng  objection  was,  that  there  was  no  securilj, 
that  the  number  of  members  would  be  augmented  from  lime  to  time, 
as  the  progress  of  the  population  might  demand.^ 

§  669.  It  is  obvious,  that  this  objection  is  ezclurivelj  founded  upon 
the  supposition,  that  the  people  will  be  too  corrupt,  or  too  indiffereniy 
to  select  proper  representatives ;  or,  that  the  representatives,  when 
chosen,  will  totaUj  disregard  the  true  interests  of  their  constituenls, 
or  wilfully  betray  them.  Either  supposition  (if  the  preceding  remmrta 
are  well  founded)  is  equally  inadmissible.  There  are,  however,  some 
additional  considerations,  which  are  entitled  to  great  weight.  In  As 
first  place,  it  is  observable,  that  the  federal  constitution  will  not  suSer 
in  comparison  with  the  state  constitutions,  in  regard  to  the  seenritf 
which  is  provided  for  a  gradual  augmentation  of  the  number  of  repre- 
sentatives. In  many  of  them  the  subject  has  been  left  to  the  discre- 
tion of  the  legislature  ;  and  experience  has  thus  fiur  demonstrated  not 
only,  that  the  power  is  safely  lodged,  but  that  a  gradual  increase  of 
representatives  (where  it  could  take  place)  has  kept  pace  with  that  d 
the  constituents.^  In  the  next  place,  as  a  new  census  is  to  take  place 
within  every  successive  ten  years,  for  the  avowed  purpose  of  readjust- 
ing the  representation  from  time  to  time,  according  to  the  national 
exigencies,  it  is  no  more  to  be  imagined,  that  congress  will  abandon  its 
proper  duty  in  this  respect,  than  in  respect  to  any  other  power  con- 
fided to  it.  Every  power  may  be  abused ;  every  duty  may  be  co^ 
ruptly  deserted.  But,  as  the  power  to  correct  the  evil  will  recur  at 
least  biennially  to  the  people,  it  is  impossible,  that  there  can  long  exist 
any  public  abuse  or  dereliction  of  duty,  unless  the  people  connive  at, 
and  encourage  the  violation.^  In  the  next  place,  there  is  a  peculi- 
arity in  the  federal  constitution,  which  must  favor  a  constitutional  aug- 
mentation of  the  representatives.  One  branch  of  the  national  legis- 
lature is  elected  by  the  people ;  the  other,  by  the  states.  In  the 
former,  consequently,  the  large  states  will  have  more  weight ;  in  the 
latter,  the  smaller  states  will  have  the  advantage.  From  this  circimi- 
stance,  it  may  be  fairly  inferred,  that  the  larger  states,  and  especiaDj 
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those  of  a  growing  population,  will  be  strenuous  advocates  for  increas- 
ing  the  number  and  weight  of  that  part  of  the  legislature,  in  which 
their  influence  predominates.' 

^  670.  It  may  be  sud,  that  tttere  will  be  an  antagonist  influence 
in  the  senate  to  prevent  an  augmentatioQ.  But,  upon  a  close  view^ 
this  objection  will  be  found  to  lose  most  of  its  weight.  In  the  first 
place,  the  house  of  representatives,  being  a  coordinate  branch,  and 
directlj  emanating  from  the  people,  and  speaking  the  known  and 
dechtred  sense  of  the  majority  of  the  people,  will,  upon  every  queatioD 
of  this  nature,  have  no  small  advantage,  as  to  the  means  of  influence 
and  lesbtance.  In  the  next  place,  the  contest  will  not  be  to  he  de- 
cided merely  by  the  votes  of  great  states  and  small  states,  opposed  to 
each  other,  but  by  states  of  intermediate  sizes,  approaclung  tiie  two 
extremes  by  gradual  advances.  They  will  natur^y  arrange  them- 
selves on  the  one  side,  or  the  otlier,  according  to  circumstances ;  and 
cannot  be  calculated  upon,  as  identified  permanently  with  either. 
Besides ;  in  the  new  states,  and  those,  whose  population  is  advancing, 
whether  they  are  great  or  small,  there  will  be  a  constant  tendency  to 
&vor  augmentations  of  the  representatives ;  and,  indeed,  the  large 
states  may  compel  it  by  making  reapportionments  and  augmentations 
mutual  conditions  of  each  other.^  In  the  third  place,  the  house  of 
representatives  will  possess  an  exclusive  power  of  propo^ng  supplies 
for  the  support  of  government ;  or,  in  other  words,  it  will  hold  the 
purse-strings  of  the  nation.  This  must  for  ever  ^ve  it  a  powerful 
influence  in  the  operations  of  the  government ;  and  enable  it  efiectually 
to  redress  every  serious  grievance.^  The  house  of  representatives  will, 
at  ail  times,  have  as  deep  a  concern  in  maintaining  the  interests  of 
the  people,  as  the  senate  can  have  in  majntiuning  those  of  the  states.* 

§  G71.  Huch  is  a  brief  view  of  the  objections  urged  against  this 
part  of  the  constitution,  and  of  the  answers  given  to  them.  Time,  as 
has  been  already  intimated,  has  already  settled  them  by  its  own  irre- 
sistible demonstrations.  But  it  is  impossible  to  withhold  our  tribute  of 
admiration  from  those  enlightened  statesmen,  whose  profound  reason- 
ing, and  mature  wisdom,  enabled  tiie  people  to  see  the  true  path  of 
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rather  than  by  diatricts.  And  the  electors  for  pre«dentand  Tice-preBh 
dent  are  more  freqneatl;  chosen  in  that,  than  in  any  other  manner,  tha 
representatives  are  not,  and  never  have  been,  chosen  exclusively  from 
any  high,  or  privileged  class  of  society.  At  diis  momeDt,  and  at  all 
previous  times,  the  house  has  been  composed  of  men  from  almost  every 
rank  and  class  of  society ;  planters,  fanners,  manufacturers,  mecha- 
nics, lawyers,  physicians,  and  divines ;  the  rich,  and  the  poor ;  the 
educated,  and  the  nnedacated  men  of  genius ;  the  young,  and  thO' 
old ;  the  eloquent,  and  the  taciturn ;  the  statesmaji  of  a  half  century, 
and  the  aspirant,  just  released  from  his  academical  studies.  Merit  of 
every  sort  has  thus  been  able  to  assert  its  claims,  and  occasionally  to 
obtain  its  juat  rewards.  And  if  any  complaint  could  jostly  be  made, 
it  would  be,  that  the  choice  had  sometimes  boon  directed  by  a  spirit  of 
intolerance,  that  forgot  every  thing  but  its  own  creed ;  or  by  a  spirit  oi 
party,  that  remembered  every  tMng  but  its  own  duty.  Such  infinnitieB, 
however,  are  inseparable  from  the  condition  of  human  nature  ;  and 
their  occurrence  proves  nothing  more,  than  that  the  moral,  like  the  phy^ 
cal  world,  is  occasionally  visited  by  a  whirlwind,  or  deluged  by  a  storm. 
^  673.  It  remans  only  to  take  notice  of  two  qualifications  of  the 
general  principle  of  representation,  which  are  engrafted  on  the  clause. 
One  is,  that  each  state  shall  have  at  least  one  representative ;  the 
other  is  that  already  quoted,  that  the  number  of  representatives  shall 
not  exceed  one  for  every  30,000.  The  former  was  indispensable  in 
order  to  secure  to  each  state  a  just  representation  in  each  branch  of- 
the  legislature ;  which,  as  the  powers  of  each  branch  were  not  exactly 
coextensive,  and  especially,  as  the  power  of  originating  taxation  was 
exclusively  vested  in  the  house  of  representatives,  was  indispensable 
to  preserve  the  equality  of  the  small  states,  and  to  reconcile  them  to 
a  surrender  of  their  sovereignty.  This  proviso  was  omitted  in  the 
first  draft  of  the  constitution,  though  proposed  in  one  of  the  preceding 
resolutions.^  But  it  was  adopted  without  resistance,  when  the  draft 
passed  under  the  solemn  discussion  of  the  convention.^  The  other  was 
a  matter  of  more  controversy.  The  original  hmitation  proposed  was 
40,000 ;  3  and  it  was  not  until  the  very  last  day  of  the  session  of  the 
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Gonrcntion,  that  the  mimbcr  was  reduced  to  30,000.*  The  object  of 
fixing  fiome  limitation  was  to  pi^vent  the  fiitnre  ozut«nco  of  a  rerj 
numerous  and  unwieldy  house  of  roproscntativca.  Tbc  friL-odA  of  % 
national  government  had  no  fears,  that  the  body  wouM  ever  be«MM 
too  small  for  real,  effective,  protcctiup  eervice.  The  danger  was.  tint 
from  tho  natural  impulses  of  the  popular  will,  and  tho  de«rc  of  molfr 
tious  candidates  to  attain  office,  the  nnmber  would  be  soon  swollen  to 
an  unreasonable  size,  ao  that  it  would  at  once  generate,  and  combioa 
factions,  obstruct  dehberatjons,  aiid  introduce  and  perpetuate  turbu]«at 
and  rash  counsels.' 

§  <IT4.  On  this  subject,  let  tlie  Federalist  Epeak  in  its  own  feariea 
and  cxpresfflve  language.  "  In  all  legislative  assemblies,  the  greaus 
the  number  composing  them  may  be,  the  fewer  will  the  men  be,  »!« 
will,  in  feet,  direct  their  proceedmgs.*  In  tho  firat  place,  the  more 
numerous  any  assembly  may  be,  of  whatever  characters  composed,  the 
greater  ja  known  to  bo  tbc  ascendancy  of  passion  over  reason.  In  ita 
next  place,  the  larger  the  number,  the  greater  will  be  the  |>rofnrtioa 
of  mcm^icra  of  limited  inr^innation  and  weak  capacities.  Now,  it  is  prfr 
cisely  on  characters  of  this  description,  that  the  eloquence  and  address 
of  the  few  are  known  to  act  with  all  their  force.  In  the  ancient 
republics,  where  the  whole  body  of  the  people  assembled  in  person, 
a  single  orator,  or  an  artful  statesman,  was  generally  seen  to  rule  with 
as  complete  a  sway,  as  if  a  sceptre  had  been  placed  in  hia  single 
hand.  On  the  same  principle,  the  more  multitudinous  a  representa- 
tive assembly  may  be  rendered,  the  more  it  will  partake  of  the  infirm- 
ities incident  to  collective  meetings  of  the  people.  Ignorance  will 
be  the  dupe  of  cunning  ;  and  passion  the  slave  of  sophistry  and  decla- 
mation. The  people  can  never  err  more  than  in  supposing,  that  in 
multiplying  their  representatives  beyond  a  certain  limit,  they  strengthen 
the  barrier  against  the  government  of  a  few.  Experience  will  for  ever 
admonish  them,  that,  on  the  contrary,  after  securing  a  sufficient  num- 
ber for  the  purposes  of  safety,  of  local  information,  and  of  diffusive 
sympathy,  they  will  counteract  their  own  views  by  every  addition  to 
their   representatives.     The   countenance   of  the   government   may 


'  Joiirnnl  of  ConTcntion,  ITlb  Sept.  1787,  p.  389. 

*  1  Lloyd's  Debates  in  17S9,  437,  434  ;  2  Lloyd's  Debates,  183, 195, 1B6,  IPS,  1S9. 190. 
'  The  same  thougbt  is  expressed  witli  slill  more  force  in  Iho  American  pamphlet, 
entitled,  Tboiigbl9  upon  tho  Polilieal  Situation  or  America,  (WorcMler,  1788,]  54. 
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become  more  democratic ;  but  the  soul,  that  animatea  it,  will  bs 
more  oligarchic.  The  machine  will  be  enlarged,  but  the  fewer,  and 
often  the  more  secret,  vill  be  the  springs,  by  which  its  motions  am 
directed."  ^ 

^  675.  As  a  fit  conclusion  of  this  part  of  the  subject  it  may  tw 
remarked,  that  congress,  at  its  first  session  in  17S9,  in  pursuance  of  ft 
desire  expressed  by  several  of  the  state  conventions,  in  favor  of  fur- 
ther  declaratory  and  restnctive  amendments  to  the  constitution,  pro 
posed  twelve  additional  articles.  The  first  was  on  the  very  subject 
now  under  consideration,  and  was  expressed  in  the  following  terms : 
"After  the  first  enumeration  required  by  the  first  article  of  the  con- 
stitution, there  shall  be  one  representative  for  every  thirty  thousand, 
nntil  the  number  shall  amount  to  one  hundred ;  after  which  the 
proportion  shall  be  so  regulated  by  congress,  that  there  shall  not  be 
less  than  one  hundred  representatives,  nor  less  than  one  for  every 
forty  thousand  persons,  until  the  number  of  representatives  shall 
amount  to  two  hundred ;  after  which,  the  proportion  shall  be  so  regu- 
lated by  congress,  that  there  shall  not  be  less  than  two  hundred  re- 
presentatives, nor  more  than  one  representative  for  every  fif^ 
thousand."  s  This  amendment  was  never  ratified  by  a  competent 
number  of  the  states  to  be  incorporated  into  the  constitution.^  It  was 
probably  thought,  that  the  whole  subject  was  safe,  where  it  was  already 
lodged ;  and  that  congress  ought  to  be  left  free  to  exercise  a  sound 
discretion,  according  to  the  future  exigencies  of  the  nation,  either  to 
increase,  or  diminish  the  number  of  representatives. 

I  G7D.  There  yet  remiun  two  practical  questions  of  no  inconndera- 
ble  importance,  connected  with  the  clause  of  the  constitution  noT 
under  consideration.  One  is,  what  are  to  be  deemed  direct  taxes 
within  the  meaning  of  the  clause.     The  other  is,  in  what  manner  the 


'  The  Fcilcraliet,  No.  5S.  M>.  Antes,  in  a  debate  in  rODgrcu.  in  1T89,  on  amending 
tho  con^tilulion  in  regard  to  representation,  obcerved,  "  Bj  enlarging  the  representation, 
we  les*cn  iho  rlmnco  of  selecting  men  of  the  grentest  wisdom  and  abiliiies ;  becansa 
Bmnll  di-^tri<:ts  may  be  conduelcd  by  intrigae ;  bat  in  large  districts  nothing  bat  real  dig- 
nity of  r-tiiirneter  tan  secure  an  election."  3  Llojd's  Debates,  IS3.  Unfortunately,  the 
experience  of  the  United  States  has  not  justified  the  belief,  that  Urge  districu  will 
alwnyu  choose  men  of  Iho  greatest  wisdom,  abilities,  and  real  dignity. 

*  Jonmnl  of  Convention,  &c.  Supp.  466  to  481. 

'  The  ilelmtes  in  congress  on  this  ameadmeDt  will  be  foand  in  3  Lloyd'a  Debates,  183 

to  194  j  Id.  250. 


new  aii<l  increased  intci 
dclibcrato  examination. 

§  077.  Tlic  language 
"  and  direct  taxea  shall 
"according  to  their  reSj 
wxild  not  seem  to  involrt 
lioD  will  dissip&te  the  illi 
iatrinuo  in  the  ver;  natui 
tlie  natural  coarse  would 
as  three  millions  of  doUs 
according  to  their  relative 
ways  he  a  very  small  fractj 
BBDCfl  the  numbers  in  each 
opmmoii  divisor,  or  give  an 
any  remomder.     But,  as  t^ 
aeries  of  descending  money 
the  smallest  fraction  of  any 

I  678.  But  the  difficulty 
atires.  Here,  there  can  I 
must  be  entitled  to  an  entire 
sentative  is  incapable  of  ap 
once,  that  it  is  scarcely  pc 
thattbe  relative  numbers  in  e 
tion  to  the  aggregate,  that  t' 
wUoh  should  leave  no  fract 
has  existed  •  "'-' 
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of  the  constitntion,  and  attempt  to  apportion  the  representatives 
according  to  the  anmbeni  in  each  state,  it  will  be  found  to  be  abso- 
lutely impossible.  The  theory,  however  true,  becomes  practically 
folse  in  its  application.  Each  state  may  hare  assigned  a  relative 
proportion  of  representatives  up  to  a  given  nnmber,  the  whole  being 
divisible  by  some  common  divisor ;  but  the  fraction  of  population 
belonging  to  each  beyond  that  point  is  left  unprovided  for.  So  that 
the  apportionment  is,  at  best,  only  an  approsimatioo  to  the  rule  laid 
down  by  the  constitution,  and  not  a  strict  compliance  with  the  mle. 
The  fraction  in  one  state  may  be  ten  times  ae  great  as  that  in  another ; 
and  so  may  difer  in  each  state  in  any  assignable  mathematical  pro- 
portion. What  then  is  to  be  done  ?  Is  the  constitution  to  be  wholly 
disregarded  on  tliis  point  ?  Or  ia  it  to  he  followed  out  in  its  true 
spirit,  though  unavoidably  differing  &om  the  letter,  by  the  nearest 
approximation  to  it  ?  If  an  additional  representative  can  be  asugned 
to  one  state  beyond  its  relative  proportion  to  the  wh<de  population,  h 
ia  equally  true,  that  it  can  be  assigned  to  all,  that  are  in  a  similar 
predicament.  If  a  fraction  admits  of  representation  in  any  case,  what 
prohibits  the  application  of  the  rule  to  all  fractions  ?  The  only  con- 
stitutional limitation  seems  to  be,  that  no  state  shall  have  more  than 
one  representative  for  every  thirty  thousand  persons.  Subject  to  tins, 
the  truest  rule  seems  to  be,  that  the  apportionment  ought  to  be  the 
nearest  practical  approximation  to  the  terms  of  the  constitution ;  and 
the  rule  ought  to  be  such,  that  it  shall  always  work  the  same  way  in 
regard  to  all  the  states,  and  bo  ea  little  open  to  cavil,  or  controversy, 
or  abuse,  as  possible. 

§  679.  But  it  may  be  asked,  what  are  the  first  steps  to  he  taken  in 
order  to  arrive  at  a  constitutional  apportionment  ?  Plainly,  by  taking 
the  aggregate  of  population  in  all  the  states,  (according  to  the  con- 
stitutional rule,)  and  then  ascertfun  the  relative  proportion  of  the 
population  of  each  state  to  the  population  of  the  whole.  This  is  ne- 
cessarily so  in  reg&rd  to  direct  taxes ; '  and  there  is  no  reason  to  say. 


>  "By  Ibc  const! tuCion,"  says  Mr.  Chief  Jastice  Manhall,  in  delivering  the  opinioD  of 
tlie  court,  "  direct  luxation,  in  its  spplication  to  states,  eh>U  b«  apportioned  to  numben. 
BepTesenialion  is  not  made  the  foundation  of  taxslion.  If,  noder  the  enumeration  of  k 
representative  for  every  30,000  soals,  one  ithte  had  been  found  to  contain  59,000  and 
another  (>0,000,  tho  iirst  ivonld  have  heen  entitled  to  onlj  one  representative,  and  the 
last  to  two.  Their  taxes,  however,  would  not  have  been  as  one  to  two,  bat  as  fifiy-niiie 
to  sixty."    Loaf/hborouyh  v.  Blake,  &  Whe«toit'a  B.  317, 9tO.    This  ii  porfectly  contot^ 
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that  it  can,  or  ought  to  be  otherwise  in  regard  to  representatiyes  ;  for 
that  would  be  to  contravene  the  very  injunctions  of  the  constitation, 
which  require  the  like  rule  of  apportionment  in  each  case.  In  Hie  one, 
the  apportionment  may  be  run  down  below  unity ;  in  the  other,  it  can- 
not. But  this  does  not  change  the  nature  of  the  rule,  but  only  the 
extent  of  its  application. 

§  680.  In  1790,  a  bill  was  introduced  into  the  house  of  represent- 
atives, giving  one  representative  for  every  thirty  thousand,  and  leaving 
the  fractions  unrepresented ;  thus  producing  an  inequality,  which  was 
greatly  complained  of.  It  passed  the  house  ;  and  was  amended  in  tite 
senate  by  allowing  an  additional  representative  to  the  states  having 
the  largest  fractions.  The  house  finally  concurred  in  the  amendment, 
after  a  warm  debate.  The  history  of  these  proceedmgs  is  summarily 
stated  by  the  biographer  of  Washington,  as  follows :  —  "  Gonstrmng,'' 
says  he,  ^^  the  constitution  to  authorize  a  process,  by  which  the  whole 
number  of  representatives  should  be  ascertained  on  the  whole  popula- 
tion of  the  United  States,  and  afterwards  apportioned  among  the  se- 
veral states  according  to  their  respective  numbers,  the  senate  applied 
the  number  thirty  thousand,  as  a  divisor,  to  the  total  population,  and 
taking  the  quotient,  which  was  one  hundred  and  twenty,  as  the  nunh 
ber  of  representatives  given  by  the  ratio,  which  had  been  adopted  in 
tiie  house,  where  the  bill  originated,  they  apportioned  that  number 
among  the  several  states  by  that  ratio,  until  as  many  representatives, 
as  it  would  give,  were  allotted  to  each.  The  residuary  members  were 
then  distributed  among  the  states  having  the  highest  fractions.  With- 
out professing  the  principle,  on  which  this  apportionment  was  made, 
the  amendment  of  the  senate  merely  alloted  to  the  states  respectively 
the  number  of  members,  which  the  process  just  mentioned  would  give.* 
The  result  was  a  more  equitable  apportionment  of  representatives  to 


becaase  the  constitution  prohibits  more  than  one  representatiye'for  every  30,000.  But 
if  one  state  contain  100,000  souls,  and  another  200,000,  there  is  no  logic,  which,  con8i8^ 
ently  with  common  sense,  or  justice,  could,  upon  anj  constitutional  apportionment, 
assign  three  representatives  to  one,  and  seven  to  the  other,  anj  more  than  it  coold  of  a 
direct  tax  the  proportion  of  three  to  one,  and  seven  to  the  other. 

>  The  words  of  the  bill  were,  "  That  from  and  after  the  third  day  of  March,  1793,  the 
house  of  representatives  shall  be  composed  of  one  hundred  and  twenty^seven  roemben, 
elected  within  the  several  states  according  to  the  following  apportionment,  that  is  to  »f, 
within  the  state  of  New  Hampshire,  five,  within  the  itate  of  Mas^achnsetts,  sixteeOi 
&c.  &c.  enumerating  all  the  states. 
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popalation,  and  a  still  more  aiMt  accordance,  than  was  found  in  &o 
original  bill,  vith  the  prevulmg  sentiment,  which,  both  within  doom 
and  without,  seemed  to  reqmrc,  that  the  popular  branch  of  the  leg^ 
lature  should  conaist  of  as  many  members,  as  the  fundamental  laws  of 
the  government  would  admit.  K  the  rule  of  construmg  that  instm- 
ment  was  correct,  the  amendment  removed  objections,  which  were 
certainly  well  founded,  and  was  not  easily  assulable  by  the  adTOCatea 
of  a  numerous  representative  body.  Bat  the  rule  was  novel,  and 
OTertumed  opinions,  which  had  been  generally  assumed,  and  were 
supposed  to  be  settled.  In  one  branch  of  the  legislature,  it  had  been 
already  rejected  ;  and  in  the  other,  the  majority  in  its  favor  was  only 
one." ' 

§  681.  The  debate  in  the  two  houses,  however,  was  purely  political, 
and  the  division  of  the  votes  purely  geographical ;  the  southern  states 
voting  against  it,  and  the  northern  in  its  favor.'  The  president 
returned  the  bill  with  two  objections.  "  1.  That  the  constitution  has 
prescribed,  that  representatives  shall  be  apportioned  among  the  several 
states  according  to  their  respective  numbers ;  and  there  is  no  propor- 
tion or  divisor,  which,  applied  to  the  respective  numbers  of  the  states, 
will  yield  the  number  and  allotment  of  representatives  proposed  by  the 
bill.  2,  The  constitution  has  also  provided,  that  the  number  of  repre- 
sentatives shall  not  exceed  one  for  thirty  thousand,  which  restriction 
is  by  tho  context,  and  by  fair  and  obvious  construction,  to  be  applied 
to  the  several  and  respective  numbers  of  the  states,  and  the  bill  has 
allotted  to  eight  of  the  states  more  than  one  for  thirty  thousand."  ' 
The  bill  was  accordingly  lost,  two-thirds  of  the  house  not  being  in  its 
favor.  It  is  understood,  that  the  president's  cabinet  was  greatly 
divided  on  the  question.* 

^  CS2.  The  second  reason  assigned  by  the  president  agiunst  the  bill 
was  well  founded  in  fact,  and  entirely  conclusive.  The  other,  to  say 
the  least  of  it,  is  as  open  to  question,  as  any  one,  which  can  well  be 
imagined  in  a  case  of  real  difficulty  of  construction.  It  assumes,  as 
its  basis,  that  a  common  ratio,  or  divisor,  is  to  be  taken,  and  applied  to 
each  state,  let  the  fractions  and  inequalities  left  be  whatever  they  may. 


1  5  Marshall's  Lire  ofWashingioiiiCh.  5,  p.  331,3 

'  4  Jefferson's  Correspondence,  466. 

•  5  Marshall's  Life  of  Washioglon,  ch.  S,  p.  334, 1 

*  Id.  p.  323;  4  Jeffenou'i  ConeipondenM,  4G6. 
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Now,  this  is  t,  iiliun  dcpartiiro  from  tbty^rms  of  the  constitaticm.  It 
is  not  there  said,  that  any  such  ratio  shall  be  taktxt.  The  laagaage  it, 
that  the  represeutatires  ehall  be  apportioned  among  the  sevcrul  states 
according  to  their  reai^ctlve  nuinl)ers,  that  is,  according  to  the  propor 
tion  of  the  irhole  population  of  each  state  to  the  aggregate  of  mil  tba 
stated.  To  ^iportion  according  to  a  raUo,  short  of  the  whole  number 
in  a  state,  is  not  an  apportionment  according  to  the  respcctire  numben 
of  tliL*  state.  If  it  is  said,  that  it  is  impracticable  to  fotlow  the  jaeao' 
ing  of  the  terms  literally,  that  may  bo  admitted  ;  but  it  does  not  follffw, 
that  they  are  to  be  wholly  disregarded,  or  language  gubatitqted 
essentially  difierent  in  its  import  and  effect.  If  we  most  depart, 
ytc  must  depart  as  little  as  practicable.  Wo  are  to  act  oa  the 
doctrine  of  cj/  prei,  or  come  as  nearly  as  possible  to  Uie  rula  of  the 
constltudoQ.  If  we  arc  at  liberty  to  adopt  a  rule  varj-iog  from  the 
terms  of  the  constitution,  arguing  al  inconvmimti,  then  it  is  deaily 
just  as  open  to  others  to  reason  on  die  other  nde  from  opposog  inceo- 
vciiicuce  and  injustice. 

§  liS-'..  This  ([ucstioti,  wliicb  a  lc:imcfl  commentsifor  has  supposed 
to  he  now  finally  at  rest,'  has  been  (as  has  been  already  intimated) 
recently  revived  and  discussed  with  great  ability.  Instead  of  pursu- 
ing my  own  reasoning  upon  tins  subject,  it  will  be  far  more  satisfactory 
to  give  to  the  reader,  in  a  note,  the  arguments  on  each  side,  as  they 
are  found  collected  in  the  leading  reports  and  documents  now  forming 
a  portion  of  contemporary  history.^ 

!j  G84.  The  next  clause  of  the  second  section  of  the  first  article, 
is :  "  When  vacancies  happen  in  the  representation  of  any  state,  the 
*' executive  autliority  thereof  shall  issue  writs  of  election  to  fill  such 
"  vacancies." 


'  Rawlc  on  Cons  I  it  iit  ion,  43 ;  5  Sfirshairs  Life  of  Wnstiinfrton,  334. 

*  Mr.  Jufftrson's  oi)inion,  sjivcn  on  llic  apportionment  Kill  in  1792,  presents  all  ibe 
lending  rcnsons  »(.■'""«*  'I'o  lioi-lrine  of  iip[)ortioning  the  nlprcacntativcs  in  any  olha 
mnnncr  tlion  by  a  nilio  without  rc^rcl  to  rmclions.    It  is  ea  fojloirs : 

"  Tlie  constitution  lin<  iwUiriMl  (lint '  rcprcsciitnlivcs  and  dirert  taxes  shnll  be  npp«- 
tioocil  among  tho  several  stntos  ncforcling  to  their  respcrtive  numbers ; '  thnt  '  the  nnm- 
ber  of  rcpro.'cntalives  shall  not  exeecd  one  for  every  30,000,  hut  ench  stale  shall  hnve,  U 
least,  one  repreientntivc;  nnd,  until  such  enumeration  shall  be  mnde,  the  state  ot  Sew 
Hampshire  shall  be  entillcl  to  choose  three,  Massachusetts,'  &«. 

"  TLe  bill  for  apporlioninj;  reprcscntntives  among  the  several  states,  wltho'it  explain- 
ing any  principle  at  all,  which  may  show  its  conformity  with  the  constiCutioii,  or  gnide 
fiitiu^  apporlioumcQts,  uys,  IhM  Sev  Hampshire  shall  have  three  membcra,  Mossa- 
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§  685.  The  propriety  of  adopting  ttua  cloose  does  not  eeem  to  have 
fionuslied  an;  matter  of  diBcuadon,  either  in  or  out  of  &e  convention.^ 
It  was  obvious,  that  the  power  ought  to  rende  somewhere ;  and  must 


chnsolts  sixteen,  &c.  We  an,  Ihenfore,  to  find  by  experiment  wliAt  hu  been  the  princi- 
ple of  the  bill ;  to  do  which,  it  ii  proper  to  stale  die  fedend  or  Mpruentable  numben  of 
each  state,  and  the  memben  allottGd  to  them  bj  the  bill.    Tliej  are  as  follows : 


Vermont, 

8!),G3a 

3 

whether  tried  as  between  great  and 

141,823 

475,327 

smaU  states,  or  as  between  north  and 

Rhode  Island, 

e8,444 

sonth,  yields,  in  the  present  instmce. 

ConnecUcnt, 

3S2,91S 

11 

qneotly  eonld  not  be  objected  to  m 
that  ground,  if  it  were  obtained  by 

New  Jersey, 

179,S58 

PennsjlTimn, 

11 

the  process  prescribed  in  the  cooslitn- 

S9,938 

Mfliyland, 

a78,S13 

Virginia, 

630,558 

21 

Keniuch}', 

68,705 

North  Carolina, 

353,821 

!t06,93S 

Georgia, 

70.843 

^ 

3,636.313 

_^ 

"  The  lirst  member  of  the  clanse  of  the  constitation  abore  cited,  ia  express,  —  that 
represent  at  ii-c9  shall  bo  apportioned  among  the  several  states  according  to  their  reiptdive 
numbers  ;  thnt  is  to  say,  they  shall  be  apportioned  by  some  common  ratio,  for  pnporlion 
and  ratio  are  equivalent  words;  and  it  is  the  delinition  of  proportion  among  numben,  that 
tbcj  hare  a  ratio  common  to  all,  or,  in  other  words,  a  common  diviaor.  Now,  trial  will 
show  that  there  is  no  common  ratio,  or  dioitor,  which,  applied  to  the  nnmbers  of  each 
state,  will  {Hie  to  ibcm  the  number  of  representatives  allotted  in  this  bill ;  for,  trying  the 
seTeralracio9of29,  30, 31,32,33,  the  allotments  wonld  be  OS  foUows: 


2a 

30  ;  31  1  aa 

.3 

■a: 

Then  tho   bill  reveraes  the 

Vermiint, 

1. 

a     2 

Kcw  ilnmpsliin;, 

4 

4  ',     4 

Mnssac'hnions, 

Ifi 

ll> 

14 

lives  are   not  apportioned 

Hhodo  V^land, 

amone  the   several  statee 

Connecticut, 
New  Yori:. 

^t 

t 

1 

10 

11 

New  Jersey, 

s 

s 

u 

11 

14 

Marj-lond, 

fi 

w 

It 

m 

Kcntn.-ky, 

■> 

1 

■/ 

North  Carolina. 

11 

v> 

in 

South  Carolina, 

f. 

fi 

fi 

1 

Georgia, 

2 

i! 

a 

2 

lis 

112 

109 

IU7 

105 

120 

■  Jonmal  of  CmmBtioii,  St7,  as7,  SSS. 
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bo  exercised,  either  hj  the  state  or  national  gorermnent,  or  by  Bom« 
department  thereof.     The  friends  of  state  powers  would  naturallj  rest 


"  II  n'ilt  be  inid,  that,  thoogh  for  lasa  Uicre  ma;  oiHsja  be  fbund  n  diiisor,  wbidi 
will  BpiKKlion  Ibcin  nraong  llic  tatea  according  to  oumben  exwtl;,  wifJiout  leaving  tnj 
rempiiniler;  Jel  for  rcprttrKlalivH,  there  CiUI  be  no  auch  colunion  ratio,  or  dirisor,  nhiclt. 
^pliod  (o  tbo  MTerul  numbcn,  will  lUvidn  them  exacll;,  nitliont  a  lemainilet  ot 
fniftion.  I  BDswer,  then,  tliU  laia  matt  be  divided  txaOlj/,  Kai  rqmii^laiitfa  as  nearfj 
Bi  tliG  nairaif  ralio  will  iLdmit.  Bod  the  fmctloM  matt  be  neglected ;  bccHiuc  Ihe  conili- 
tution  rU1»,  ulsolulely.  ibni  Ibcro  be  Bii  op^ieriteniRflif,  orcmiunoii  ndip;  nnd  ifany&ic- 
tioiu  result  froni  the  opcnitlon,  it  tuu  left  ihcm  anpniTided  for.  In  fort,  il  ci>u]diii>tbai 
foresee  ihat  sach  fntdiona  noulcl  result,  and  it  meant  to  inbmit  lo  tJiem.  tt  knew  Ibtj 
would  l)C  in  fuTor  of  one  part  of  the  union  at  odd  tims,  and  of  anollier  part  of  it  M 
aoDllicr,  so  u, in tlie eod,  tobaknco  occasiomU  incHtiialitted.  Bat,  intteadofsudiaiii^ 
common  ratio,  or  unifonu  divisor,  as  prescribed  by  tho  constitntioa,  the  bill  has  applied 
lum  niliui,  at  least,  to  the  different  states,  to  wit,  that  of  30,026  to  Ihe  sernn  foUoning 
Kbodo  Island,  New  Tork,PeanE3iIvania,  Marjland,  Viripida,  Kentack;,  and  Ge«rpa ;  and 
lliat  lit  :j  7,770  lo  the  oigbt  otlienii  namelj,  Vermont,  New  Hampshire,  MAsutdtnMltl, 
ConD<K:cicnt,  New  Jersej,  Delaware,  Norlli  Carolina,  and  South  Carolina.    A»  fbllowl ' 


And 

Rhode  Island,         ■        - 

6S,444 

Vermont. 

85,53.'-^.  3 

352,915 

-ill 

432,880 

A   14 

Massadinaetta, 

475,aaT'S  18. 

278,513 

^■?I 

Connecticut,      ■ 

/> 

630,558 

179.55B:'' 

fl 

Kentucky,      - 

68,705 

'r'l  V 

Dekwnre,         -        - 

55,5Sa=- 

I 

GeorBia,          -        -        ■ 

70,843 

^2 

North  Carolina, 

353.5S1  -o 

1 

South  Carolina, 

20e,2363 

i 

3[ 

P 

"  And  if  te'o  mtios  may  be  applied,  then  JiJUen 
trarj',  instead  of  being  apporliooed  to  onmlxirs. 

"Another  niotnher  of  the  clause  of  the 
nnmlier  of  representatives  shall  not  cjtceed 
bave.  nt  least,  one  representative.'  This  last  [ 
that  all  fractions,  or  numbers  Ulmr  thecominon  i 


ay,  and  the  distribution  become  arhi- 

I,  which  has  been  cited,  says, '  th« 
for  every  30,000,  but  each  slate  shall 
c  proves  that  it  had  in  roniempiatioD. 
were  to  be  nnrcpresentcd  ;  and  it  pro- 
vides specially,  that,  io  the  case  of  a  slate  whose  whole  number  shall  be  below  the  com- 
mon ratio,  one  roprcsentnlivc  shall  bo  given  to  it.  Thb  is  the  single  instance  where  it 
allows  rcprescntatioti  to  any  smaller  number  than  Ihe  common  ratio,  and  by  providing 
specially  for  it  in  this,  shows  it  was  understood,  that,  without  special  provision,  the 
smaller  number  would,  in  this  case,  he  Involved  in  the  general  principle. 

"The  lirst  phrase  of  the  above  citation,  that '  the  number  of  repreaentatives  shall  not 
exceed  one  for  every  30,000,'  is  violated  by  this  bill,  which  has  given  to  eight  states  a 
number  exceeding  one  for  every  30,000,  to  mt,  one  for  every  27,770. 

"  In  answer  lo  this,  it  is  said,  that  this  phiase  may  mean  either  the  thirty  thousands 
in  each  state,  or  tho  thirty  thousands  in  lite  lehole  union ;  and  that,  in  the  latter  case,  it 
serves  only  to  find  the  nmonot  oftbe  wbote  representation,  which,  in  the  present  state  of 
popnhition,  is  one  hundred  and  twenty  members.  Suppose  the  phrase  might  boar  both 
gs,  which  will  common  aeoae  apply  to  it?    ^Vhich  did  ibe  uniTemtl  understand- 
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satiB&ed  with  leaving  it  with  Ulo  state  ezecutiTe ;  uid  the  &iends  of 
the  national  government  would  acquiesce  in  that  arraDgement,  if  other 


ing  of  OUT  countiy  >ppl  j  to  it  ?  Which  did  the  Benste  and  representativee  apply  to  it 
during  Che  pendency  of  the  lirst  bill,  and  even  till  an  advanced  stage  of  (hii  second  billi 
nheD  an  jogenions  gentleman  found  oat  the  doctrine  of  &BCtiOTiB  —  a  doctrine  eo  difficult 
and  inobviona,  as  to  be  rejected,  at  first  sight,  bytheTerypereons  who  afterwards  became 
it9  most  zealous  advocates  ?  The  phrase  stands  in  the  midst  of  a  number  of  othett, 
evcij  one  of  which  relates  to  states  in  tbcir  separate  capacity.  Will  not  plain  common 
sense,  Chen,  understand  it,  like  the  leat  of  its  contest,  to  relate  to  states  in  their  separate 


"  But  if  the  phrase  of  one  for  30,000  is  only  meant  to  give  the  a^regale  of  represent- 
atives, and  not  at  all  to  influence  their  apportiomneat  among  the  states,  then  the  one 
hundred  and  twenty  being  once  found,  in  order  to  apportion  [hem,  we  must  recnr  to  the 
former  rule,  which  does  it  according  lo  Oa  numbers  of  Ae  retpaiive  ilala ,-  and  we  must 
take  the  nearest  common  dioiior  as  the  ratio  of  distribntion,  that  is  to  say,  that  divisor, 
which,  applied  to  eveiy  state,  gives  to  them  such  nnmbers  as,  added  together,  come 
nearest  to  120.  This  nearcit  common  ratio  will  be  found  to  be  SS,8&8,  and  will  distri- 
bute 119  of  the  ISO  memben,  leaving  only  a  single  residuary  one.  It  vrill  be  found,  too, 
to  place  96,648  fraclioiiBl  numbers  in  the  eight  norChenmiOBt  states,  and  105,583,  in  the 
southernmost.    The  folloiring  table  abo«9  il : 


Vermont. 

85,532 

XMs° 

Fraciioni. 

2 

27,816 

141,883 

26,391 

Massachusetts,   - 

475,327 

16 

13,599 

Rhode  Island,     ■ 

68,444 

10,728 

235.941 

6,077 

New  York, 

352,915 

12 

6,619 

New  Jersey,       • 

179.556 

6.408 

Pennsylvania,    ■ 

432.880 

15 

10 

96,648 

Delflwnrc, 

55,538 

26.680 

Mnrjlnnd, 

278.513 

18,791 

Virginia, 

630,698 

21 

24.540 

Kentucky, 

68,705 

10.989 

North  Carolina, 

353,521 

12 

7,225 

South  Carolinn, 

206,836 

4,230 

Georgia, 

70,843 

2 

13,127 

105.582 

3,636,312 

119 

202,230 

202,230 

"  Whatever  may  have  been  the  intention,  the  effect  of 
(which  leaves  hut  one  residuary  member,)  and  adopting 
oighi,)  is  merely  to  take  a  member  from  New  York  and  Pe 
them  to  Vermont  and  New  Hampshire.    But  it  will  be  said, 
one  for  30.000.'    True;  bat  has  it  not  been  just  s^d,  that 
scribed  only  t^x  the  aggregate  number,  and  that  we  arc 
to  apportion  them  among  the  stales;  that  for  this  we 
which  distributes  them  according  10  the  numbers  in  each 
bill  itself,  apportion  among  seven  of  the  states  by  the  i 
mot«  than  one  for  30,000  ? 


rejectiog  Ihe  nearest  divisor, 
a  distant  one,  (which  leaves 
msylvania  each,  and  give 
'this  is  giving  more  than 
for  30,000  is  pre- 
to  mind  it  when  we  come 
I  recur  to  the  former  rale, 
1  Besides,  does  not  tha 
of  27,770,  which  is  mach 
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GonetitntiODal  provisions  existed  aufficioDt  to  preeorre  its  doe  exeeotioB. 
The  proruon,  aa  it  etaods,  has  tlie  strong  reoommendatioii  of  pubfic 


"  Wliore  A  phraw  is  iiucrplibla  of  two  mesningi,  we  ought  oertidnl^  (o  utopl  lL« 
whicU  wLl!  bring  upon  ni  the  fewest  InoonvonienMS.    I*t  lu  weigh  tbcMC  resulting  &«B 


botho 

"From  ihu  giving  to  eacb  st*tc  a  member  forever;  30,000  in  that  stMo,  ratnh*  A* 
sioglc  iijcoitTCnieiice,  thai  iliere  ma;  be  larga  fracliotia  nnrcproienwil.  But  it  baing  * 
mere  bainrd  on  which  state*  thii  will  fall,  hautrd  wlU  cqnaliio  it  in  llie  long  run. 

"From  the  other,  i«sa]ta  exact!;  the  same  jnconTcnlcnce.  A  (hoatani]  tnsce  majr  ht 
ima^ned  (o  proya  it.  Take  oaei  suppose  eight  of  ihaslatM  liad4S,i)U0  inhaidiuio 
each,  and  Iho  other  ureti  44.999  each,  that  ia  U  Mjr,  cadi  me  hm  than  each  of  tiie 
olhcn,  tlie  aggregalo  would  tte  674,993,  and  the  iiiwib«T  of  T«pi«MiitBtiTea,  nt  otie  fn 
30.000  of  ths  B(!grcgBt«,  would  he  22.  Then,  after  gtring  one  member  to  r*eh  uaM, 
dUtiibnie  riw  aeYen  rcaidnsr;  members  among  the  Hren  hij^est  fnwtioni ;  nnd,  Ibm^ 
the  difference  of  popnlaiioa  be  onlj  an  unit,  tlie  rc[iTescntntion  woold  bo  ibo  doobk 
Ben  n  single  lofaabitant  itio  more  wonld  nnmt  a*  3n,ooo.  Kot  U  this  com  InutginaUa 
onlj ;  it  will  rcMsmblo  tUo  red  one,  whcnoror  the  fravllona  hajipcn  to  he  pmOj  •qui 
tlirough  the  whole  Btatoi.  The  nomben  of  our  centtu  happen,  b;  accid<mt,  to  gite  ibe 
fhiciioDEi  nil  Tory  imall  or  Ter7  great,  so  ra  to  prodnce  the  etrongMI  esM  of  itieipu£tj 
Ihnt  conia  pOisiMy  Iiuvi-  ocmrrtti,  and  vvhk'h  may  never  oreiir  ngain.  The  protpabili^f 
is,  that  the  fractions  will  generally  descend  gniduiUly  from  39,999  to  I.  The  inconrc- 
oience,  then,  of  large  unrepresented  fractions  attends  both  conatructiona ;  and,  while  the 
most  obviuna  conatrnction  is  liable  to  no  other,  that  of  the  bill  incurs  many  and  giieFona 


45,000 

2 

FmrUOM. 

1st 

i5.ono 

2d 

a 

15,000 

3d 

45,000 

2 

15,000 

4lh,      - 

45,000 

2 

15,000 

-th       '-. 

45,000 

2 

15/00 

45,000 

a 

1.1.100 

45,000 

2 

1.^.000 

8ih       . 

4.-i,000 

15,000 

9lli        - 

44,909 

14,999 

lOth      - 

14,999 

11th      - 

14,999 

12th      . 

14.199 

l.^[h      - 

H.',t99 

14th      - 

14.999 

15th      - 

44,999 

14,999 

074,993 

"  I.  If  you  permit  the  large  fraction  in  one  stale  to  choose  a  representatiTe  for  one  of 
the  small  fmctiona  in  another  stale,  }oii  lake  from  the  latter  its  election,  which  con^li- 
tntes  real  representation,  and  substitute  a  virtual  representation  of  the  disfranchiaed 
fractious  j  and  the  tendency  of  the  doctrine  of  virtual  rcprescnlalion  )iasbccn  too  well 
discussed  and  appreciated  by  reasoning  and  resistance,  on  a  fanner  great  occasioni  to 
need  development  now. 

"  2.  The  bill  doea  not  saj,  that  it  has  given  the  residuary  represenCadvet  lo  lAt  gnaua 
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conrenience,  and  facile  adaptation  to  the  particniar  local  circnmstan- 
ces  of  each  stat«.    Anj  general  regulation  would  liave  worked  with 

some  inequality. 


Jraetions ;  thongti,  in  fact,  it  hat  done  so.  It  seemB  to  bave  avoided  establishing  that  into 
a  rate,  l^t  it  might  not  suit  on  another  occasion.  Perhaps  it  may  be  found  the  next 
time  mare  convenient  to  diatribnte  them  among  the  imaller  statei;  at  another  time  amonff 
the  larger  ilalft ;  at  Other  timea  according  to  any  other  crotchet,  vhich  ingenuity  may 
invent,  and  the  combination  of  the  day  give  itrength  to  carry ;  or  they  may  do  it  arbi- 
trarily, by  open  bargain  and  cabal.  In  abort,  this  conatmction  introduces  into  congrees 
a  scramble,  or  a  vendue  for  the  surplns  meiobera.  It  generates  waste  of  time,  hot  bloftd, 
and  may  at  some  time,  when  tlie  passions  are  liigh,  extend  a  disagreement  between  the 
two  houses,  to  the  perpetual  loss  of  the  thing,  as  happens  now  in  Pennsylvania  assem- 
bly ;  wbereas  the  other  constmcdon  reduces  the  apportionment  always  b>  an  arithmetical 
operation,  about  which  no  two  men  can  possibly  diO'er. 

"  3.  It  leaves  in  full  force  the  violation  of  the  precept  which  declares,  that  represent- 
atives shall  be  apportioned  among  the  states  according  to  their  numbers,  (hat  \»,  by  some 

"  Viewing  this  bill  either  as  a  vialiaim  of  the  amatitiaion,  or  as  giving  an  inconvenient 
exposition  to  its  uvn£9,  is  it  a  caae  wherein  the  president  ought  to  interpose  his  negativef 
I  think  it  is. 

"  I .  The  non-oser  of  his  negative  begins  already  to  excite  a  belief,  that  no  president 
wilt  ever  venture  to  use  it ;  and,  consequently,  has  begotten  a  deaire  to  raise  up  barriers 
io  the  state  le^shtturea  against  congress  throwing  off  the  control  of  the  constilutioo. 

"  2,  It  can  never  be  uacd  more  pleasingly  to  the  public,  Ibau  in  the  protection  of  tbe 


"  3.  No  iavosioDS  of  (he  constitution  arc  so  fundamentally  dangeroos,  as  the  tricks 
played  ou  Ihcir  own  numbcrf,  apportionment,  and  olher  cirenmstaoces  respecting  them 
selves,  and  nITccling  their  legal  quulificalious  to  legislate  for  the  union. 

"  i.  The  majorities  by  which  this  bill  has  been  carried,  (to  wit,  of  one  in  ibe  senate, 
and  two  in  liia  house  of  representatives,)  show  bow  divided  the  opinions  were  there. 

"  5.  The  wbolc  of  both  houses  admit  (he  constitution  will  bear  the  other  exposition ; 
whercns  the  minorities  io  both  deny  it  will  hear  that  of  the  bill. 

"  e.  The  application  of  any  one  ratio  is  intcltigibic  ID  ibe  people,  and  will,  therefore, 
bo  approved  ;  whereas  the  complex  operations  of  this  bill  will  never  be  comprehended 
by  them ;  and,  though  they  may  acquiesce,  they  cannot  approve,  what  they  donotnnder- 
Mr.  Webster's  report  on  the  same  subject,  in  the  senate  in  April,  1B32,  presents  (he 
lending  ar):umeDt9  on  the  other  side. 

"  This  bill,  like  all  hiws  on  tbe  same  subject,  mnaC  be  regarded,  as  of  an  intereating 
and  delicate  nature.  It  rcspecta  the  distribuliou  of  political  power  among  the  states  of 
the  union.  It  is  to  determine  the  number  of  voices,  which,  fbr  ten  years  to  come,  each 
state  is  to  possess  in  (he  popular  branch  of  the  legislature.  In  tbe  opinion  of  the  com- 
mittee, there  can  be  few  or  no  questions,  which  it  is  more  desirable  should  be  settled  on 
just,  fair,  and  satisfactory  principles,  than  this  ;  and,  availing  themselves  of  the  benefit 
of  tbe  discussion,  which  the  bill  has  already  undergone  in  the  senate,  tbej  have  giveu  to 
it  a  rciicued  and  anxious  consideration.  The  result  is,  (hat,  in  (heir  opinion,  the  bill 
ought  to  be  amended.  Seeing  the  difflcaltjee,  which  belong  (o  the  whole  snl^t,  they 
40  • 
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§  686.  The  next  clause  is,  that  ^^  the  house  of  representatives  shaD 
^^  choose  their  speaker,  and  other  ofGiceniy  and  shall  have  the  sole 
"  power  of  impeachment." 


are  ftiUy  convinced,  that  the  biU  has  been  framed  and  pasted  in  the  other  boose,  with  the 
slneerest  desire  to  OYercomo  those  difficulties,  and  to  enact  a  law,  which  should  do  ss 
much  justice  as  possible  to  all  the  states.  But  the  committee  are  constraint  to  Htfi 
that  this  object  appears  to  them  not  to  have  been  obtained.  The  nnequal  operation  d 
the  biU  on  some  of  the  itates,  should  it  become  a  law,  seems  to  the  conamiltee  mort 
manifest ;  and  they  cannot  but  express  a  doubt,  whether  its  actual  apportionment  of  the 
representative  power  among  the  several  states  can  be  considered,  aa  oonfoimable  to  the 
spirit  of  the  constitution.  The  bill  provides,  that,  from  and  after  the  durd  of  Maith, 
1833,  the  house  of  representatives  shall  be  composed  of  members,  elected  agreeably  tB 
a  ratio  of  one  representative  for  every  forty-seven  thousand  and  seven  hundred  penow 
in  each  state,  computed  according  to  the  rule  prescribed  by  the  oonatitatioii.  Us 
addition  of  the  seven  hundred  to  the  forty-seven  thousand,  in  the  composition  of  tfcis 
ratio,  produces  no  effect  whatever  in  regard  to  the  constitution  of  the  house.  It  noAet 
adds  to,  nor  takes  from,  the  num1)er  of  members  assigned  to  any  state.  Its  only  effsct 
is,  a  reduction  of  the  apparent  amount  of  the  fractions,  as  they  are  nsnally  called,  or 
residuary  mcml)ers,  after  the  application  of  the  ratio.  For  all  other  purpoeea,  the  raiah 
is  precisely  the  same,  as  if  the  ratio  had  been  47,000. 

"  As  it  seems  generally  admitted,  that  inequalities  do  exist  in  this  bill,  and  diat  iiijii- 
rious  consequences  will  arise  from  its  operation,  which  it  would  be  desirable  to  areit,  if 
any  proper  means  of  averting  tliem,  witliout  producing  others  equally  injurioiia,  eould 
be  found,  the  committee  do  not  thinL  it  necessary  to  go  into  a  full  and  paiticalsr 
statement  of  tlicse  consequences.  They  will  content  themselves  with  presenting  a  few 
examples  only  of  these  results,  and  such  as  they  find  it  most  difficult  to  reconcile  irith 
justice,  und  the  spirit  of  the  constitution. 

"  In  exhibiting  these  examples,  the  committee  must  necessarily  speak  of  particalir 
states  ;  luit  it  is  hardly  necessary  to  say,  that  they  speak  of  them  as  examples  only,  and 
with  tlic  most  perfect  respect,  not  only  for  the  states  themselves,  but  for  all  those,  who 
represent  tlicm  here. 

"  Althou^^h  the  bill  does  not  commence  by  fixing  the  whole  number  of  the  proposed 
house  of  rei>rescnt;itives,  yet  the  process  adopted  by  it  brings  out  the  number  of  two 
hundred  and  forty  memlMJrs.  Of  these  two  hundred  and  forty  members,  forty  are 
assigned  to  tlic  state  of  New  York,  that  is  to  say,  i)recisely  one  sixth  part  of  the  whole. 
This  assignment  would  seem  to  require,  that  New  York  should  contain  one  sixth  part  of 
the  whole  population  of  the  United  States ;  and  would  be  bound  to  pay  one  sixth  psn 
of  all  her  direct  taxes.  Yet  neither  of  these  is  the  case.  The  whole  representatiTe 
population  of  the  United  States  is  11,929,005 ;  that  of  New  York  is  1,918,623,  which  is 
loss  than  one  sixth  of  the  whole,  by  nearly  70,000.  Of  a  direct  tax  of  two  hundred  and 
forty  tlionsand  dollars,  New  York  would  pay  only  S38.59.  But  if,  instead  of  compariag 
the  nuni]>ers  assigned  to  New  York  with  the  whole  numbers  of  the  house,  we  compare 
her  with  other  states,  the  inequality  is  still  moi-o  evident  and  striking. 

**  To  the  state  of  Vermont,  the  bill  assigns  five  members.  It  gives,  therefore,  eight 
times  as  many  representatives  to  New  York,  as  to  Vermont ;  but  the  population  of  Sew 
York  is  not  etiual  to  eight  times  the  population  of  Vermont,  by  more  tlian  three  hnndied 
thousand.    Vermont  has  five  members  only  for  280,657  persons.    If  the  same  proper 
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§  687.  Each  of  tkese  privileges  ie  of  great  practical  value  and  im- 
portance,   la  Great  Britain  the  bouse  of  commoos  elect  their  own 


(ion  were  to  be  applied  lo  New  York,  it  wonld  ndnce  the  nnmbar  of  her  memben  from 
forty  10  thiitg-Joar — makiDg  ■  difference  more  llwit  eqnel  to  Am  whole  repreeentaiioD  oi 
Vermont,  and  mors  thtu  tuffident  to  OTercomB  her  whole  power  ia  the  houxe  of  i«pro- 


"  A  disproportion  abnoet  equally  gtiikiiig,  ia  manijEealad,  if  we  compaie  Hew  York 
with  AlaWuu  The  popalation  of  Ala^ini^  ie  363,308 ;  lot  tliia,  ihe  ii  allowed  St* 
membt:ra.  The  rale  of  proportion  which  giTes  to  her  bat  Sto  memben  for  her  munber, 
would  give  to  New  York  but  thiitf-uxfbr  bei  number.  Yet  New  York  leceivea  for^. 
As  compared  with  AlAbama,  then.  New  York  baa  ui  exceu  of  repreMotaticHi  equal  to 
tboi  fifths  of  the  whole  repreaentatiou  of  Alabama;  and  Ihie  exceea  itself  will  ^ve  her, 
□f  course,  aa  moch  weight  in  the  bouse,  as  the  whole  delegation  of  Alabama,  wiJtun  ft 
single  Tote-  Can  it  be  said,  then,  that  representadTea  are  qiportioned  to  these  states 
acrordiag  to  lluir  rapactive  nuaien  t 

"  The  mtk)  assumed  by  the  bill,  it  will  be  perceired.  Leaves  lai^  fractions,  so  called, 
or  residuary  numbers,  in  eeTeral  of  the  email  states,  to  the  manifest  loss  of  a  pait^ 
tbcir  just  proportion  of  representative  power.  Such  is  the  operation  of  the  ratio,  in  this 
reaped,  that  Mew  York,  with  a  population  less  than  that  of  Sew  Englaod  b;  thirty  or 
ihitty-live  ihouisand,  hiu!  yot  two  more  members,  than  all  the  New  England  states ;  and 
tbcni  ore  seven  states  in  tbe  union,  whose  members  amonnt  to  the  number  of  133, 
b^ng  a  clear  majority  of  the  whole  house,  whose  aggregate  fractions  altogether  amount 
only  to  Hfty-three  thousand ;  while  Vermont  and  New  Jersey,  haTing  together  but  eleren 
members,  have  a  joint  froctioa  of  sevens-fife  thousand.   ' 

"  Pennsjlvania  by  Ihe  hill  will  have,  as  it  happens,  just  as  many  members  as  Vermont, 
New  Hampshire,  Alassachnaetts,  and  New  Jersey;  bat  her  population  is  not  equal  to 
Ihcirs  by  a  hundred  and  thirty  thonsand  ;  and  the  reason  of  this  advant^c,  derived  to 
her  from  the  provisions  of  the  bill,  is,  that  her  firaction,  or  residuum,  is  twelve  thousand 
only,  wliile  theirs  is  a  hundred  and  forty-fijor. 

"  But  the  subject  is  capable  of  being  presented  in  a  more  exact  and  mathematieal 
form.  The  bouse  is  (o  consist  of  two  hundred  and  forty  members.  Now  the  predae 
proportiou  of  power,  out  of  the  whole  mass  represented  by  the  number*  two  hundred 
and  forty,  whiolt  New  York  would  be  entitled  to  according  to  her  population,  is  38.59 ; 
that  is  lo  say.  she  should  be  en^tled  to  thirty-eight  members,  and  wonhl  have  a  reai- 
duuni,  or  fraction ;  and,  even  if  a  member  were  given  ber  for  that  baOioa,  she  would 
still  have  hue  thirty-nine ;  but  the  till  gives  her  forty. 

'■  Tlicw  arc  a  port,  and  but  a  part,  of  those  lesnlts  produced  by  tbe  bill  in  its  present 
form,  which  the  committee  caimot  bring  themselves  lo  approve.  While  it  is  not  lo  be 
denied,  that,  under  any  rule  of  apportionment,  some  degree  of  relative  inequality  mtut 
aln'nys  exist,  the  committee  cannot  believe,  that  tbe  senate  will  sanction  ineqaali^  and 
injustice  to  tbe  extent,  in  which  they  exist  in  this  bill,  if  tbe;  can  be  avoided.  But 
recollecting  the  opinions,  which  had  been  expressed  in  the  discossions  in  the  senate.  Ilia 
comniiitcc  hare  diligently  sought  to  leam,  whether  there  was  not  some  other  number 
nhlclt  mii^lit  be  taken  Tor  a  ratio,  the  application  of  which  would  work  out  more  justice 
and  eijMiiHty.  In  this  pursuit  the  committee  have  not  been  soccessfnl.  There  ate,  it  b 
true,  other  numbers,  the  adoption  of  which  would  relieve  many  of  the  states,  which 
snfiQT  under  Ihe  present ;  but  this  relief  would  be  obtained  only  by  shifting  the  prasnuQ 
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intimated  Hia  wish  preriouBly,  in  order  to  avoid  the  neceadty  of  a  re- 
fusal ;  and  it  was  acceded  to.'    The  yeij  language  used  by  the 


Of  Tspreaentatioii,  Aera  can  be  nofting  leu  Asn  one  repreMntative ;  nor  b^  onr  couiti- 
tntion,  moro  repreBentotlTeB  than  one  fbr  every  thii^  Ihoaiuid.  It  ia  qaite  obTioiu, 
therefore,  that  the  appartiomneTit  of  TepreaentatiTe  power  can  nerer  be  precue  and  per- 
fect. Tbcre  must  alwajt  exist  some  degtee  of  ineqnaJttj.  Those,  who  framed,  and 
those,  vho  adopted  the  constitation,  were,  of  conrse,  fuUj  aciinaintad  with  this  neeeiittj 
operation  of  the  provision.  In  the  lenate,  the  itatea  are  entitled  to  a  Sxed  nmnber  of 
senators ;  and,  therefore,  in  regard  to  thrir  repieaentation,  in  that  bod?,  tliere  ia  no  eon- 
seqnentinl  or  incidental  ineqnality  ariiing.  Bat,  being  rcpraaented  in  Ibe  boaee  of  repre- 
sentatires  according  to  their  respective  nnmben  of  people,  it  ia  nnsviridable,  that,  in 
assigning  to  eacb  etate  its  nnmber  of  membera,  the  exact  proportion  of  each,  ont  of  a 
given  nnmber,  cannot  always  or  oRen  be  expressed  in  whole  numbers ;  that  is  to  sajr,  it 
will  not  often  be  fonnd,  that  there  belongi  to  a  slate  exactl;  one  tenth,  or  one  twentielli, 
or  one  thirtieth  of  Ibe  whole  home ;  and,  therefore,  no  nnmber  of  representatives  will 
exactly  correspond  with  the  right  of  inch  state,  or  die  precise  share  of  representation 
which  belongs  to  it,  according  to  its  population. 

"  Tbe  constitution,  tberefbre,  most  be  understood,  not  as  enjoining  an  absolute  relft- 
live  equality — becBose  that  woold  be  demanding  an  impossibility  —  but  ss  requiring  of 
congress  to  make  the  apportionment  of  representatives  among  the  several  states,  accord- 
ing to  their  respective  numbers,  at  near  a>  may  be.  That,  which  canaot  be  done  per- 
fectly, mast  be  done  in  a  manner  as  near  perfection,  as  can  be.  If  exactness  cannot, 
from  the  nature  of  things,  be  attained,  then  the  greatest  practicable  approacb  to  exact- 
ness ought  to  be  made. 

"  Congress  is  not  absolved  frma  all  mle,  merely  because  the  rale  of  perfect  justice 
cannot  be  applied-  In  sach  a  case,  approximation  becomes  a  role ;  it  takee  the  place  of 
thalothermle,  which  would  be  preferable,  but  which  is  found  inapplicable,  and  becomea, 
itself,  an  obligation  of  binding  force.  The  nearest  approximation  to  exact  truth,  or 
exact  right,  when  that  exact  truth,  or  that  exact  right  cannot  itself  be  reached,  prevaila 
in  other  cases,  not  as  matterof  discretion,  but  as  an  intelligible  and  definite  mle,  dictated 
by  justice,  and  conforming  to  the  common  sense  of  mankind ;  a  nUe  of  no  less  binding 
force  in  cnses,  to  which  it  is  applicable,  and  no  more  to  be  departed  from,  than  any  other 
rule  or  obligation. 

"  The  committee  understand  the  constitution,  as  they  would  have  nnderatood  it,  if  it 
had  said,  in  so  many  words,  that  representatives  should  be  apportioned  among  the  states, 
according  to  their  respective  numbers,  as  ikot  at  may  be.  If  this  be  not  Its  true  meanii^, 
then  it  has  either  given,  on  this  most  delicate  and  important  sabject,  a  rule,  which  is 
always  improclirablc,  or  else  it  has  given  no  mle  atoll;  because,  if  the  role  be,  that  repie- 
sentntives  shall  be  apportioned  exaaly  according  to  namben,  it  is  impracticable  in  every 
caic ;  and  if,  for  this  reason,  that  cannot  be  the  mle,  then  there  It  m  rule  whatever, 
unless  the  rule  be,  that  they  shall  be  apportioned,  <u  near  as  mt^  be. 

"  ThiJ  coostmction,  indeed,  which  tbe  committee  adopt,  has  not,  to  di^  knowledge, 
been  denied ;  and  they  proceed  iu  the  discussion  of  the  question  befbre  the  senate^ 
takini^  for  granted,  that  such  is  the  true  and  imdeniable  meaning  of  the  constitntion. 

'  Com.  Dig  Parliament,  E.  5;  4  Instit.  8,  Lex.  PaiL  di.  13,  p.  74. 
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speakers  in  former  times,  in  order  to  procure  the  approval  of  the  crown, 
was  such  as  would  not  now  be  tolerated ;  and  indicated/  at  least,  a 


"  The  next  thing  to  be  observed  is,  that  the  constitution  prescribes  no  particnbur  pro- 
cess, by  which  this  apportionment  is  to  be  wrought  out  It  has  plainly  described  the 
end  to  be  accomplished,  viz.  the  nearest  approach  to  relative  equality  of  representatkm 
among  the  states ;  and  whatever  accomplishes  this  end,  and  nothing  else,  is  the  true 
process.  In  truth,  if,  without  any  process  whatever,  whether  eUborate  or  easy,  oc»igrefls 
could  perceive  the  exact  proportion  of  representative  power  rightfully  belonging  to  each 
state,  it  would  perfectly  fulfil  its  duty  by  conferring  that  portion  on  each,  without  refer 
enoe  to  any  process  whatever.  It  would  be  enough,  that  the  proper  end  had  been 
attained.  And  it  is  to  be  remarked  further,  that,  whether  this  end  be  attained  best  by 
one  process  or  by  another,  it  becomes,  when  each  process  has  been  carried  throng  not 
matter  of  opinion,  but  matter  of  mathematical  certainty.  If  the  whole  popnlatioQ  of  the 
United  States,  the  population  of  each  state,  and  the  proposed  number  of  the  house  of 
representatives,  be  all  given,  then,  between  two  bills  apportioning  the  members  amoqg 
the  several  states,  it  can  be  told,  with  absolute  certainty,  which  bill  assigns  to  any  and 
every  state*  the  number  nearest  to  the  exact  proportion  of  that  state ;  in  other  words, 
which  of  the  two  bills,  if  either,  apportions  the  representatives  according  to  the  number 
of  the  states,  respectively,  as  near  a»  may  he.  If,  therefore,  a  particular  process  of  ap- 
portionment be  adopted,  and  objection  be  made  to  the  injustioe  or  inequality  of  its 
result,  it  is,  surely,  no  answer  to  such  objection  to  say,  that  the  inequality  necossanly 
results  from  the  nature  of  the  process.  Before  such  answer  could  avail,  it  would  be 
necessary  to  show,  either  that  the  constitution  prescribes  such  process,  and  makes  it 
necessary,  or  that  there  is  no  other  mode  of  proceeding,  which  would  produce  less  ine- 
quality and  less  injustice.  If  inequality,  which  might  have  otherwise  been  avtuded,  be 
produced  by  a  given  process,  then  that  process  is  a  wrong  one.  It  is  not  suited  to  the 
case,  and  should  be  rejected. 

"  Nor  do  the  committee  perceive  how  it  can  be  matter  of  constitutional  propriety  or 
validity,  or  in  any  way  a  constitutional  question,  whether  the  process,  which  may  be 
applied  to  the  case,  be  simple  or  compound,  one  process  or  many  processes ;  since,  in 
the  end,  it  may  always  be  seen,  whether  the  result  be  that,  which  has  been  aimed  at, 
namely,  the  nearest  practicable  approach  to  precise  justice  and  relative  inequality.  The 
conmiittee,  indeed,  are  of  opinion,  in  this  case,  that  the  simplest,  and  most  obvious  way 
of  proceeding,  is  also  the  true  and  constitutional  way.  To  them  it  appears,  that  in  car- 
rying into  effect  this  part  of  the  constitution,  the  first  thing  naturally  to  be  done  is,  to 
decide  on  the  whole  number,  of  which  the  house  is  to  be  composed;  as  when,  under  the 
same  clause  of  the  constitution,  a  tax  is  to  be  apportioned  among  the  states,  the  amount 
of  the  whole  tax  is,  in  the  first  place,  to  be  settled. 

"  When  the  whole  number  of  the  proposed  house  is  thus  ascertained,  and  fixed,  it 
becomes  the  entire  representative  power  of  all  the  people  in  the  union.    It  is  then  a  veiy 
simple  matter  to  ascertain  how  much  of  this  representative  power  each  state  is  entitled 
to  by  its  numbers.    If,  for  example,  the  house  is  to  contain  240  members,  then  the  num- 
ber 240  expresses  the  representative  power  of  all  the  states ;  and  a  plain  calcuUtioQ 
readily  shows  how  much  of  this  power  belongs  to  each  state.    This  portion,  it  is  tree, 
will  not  always,  nor  often,  be  expressed  in  whole  numbers,  but  it  may  always  be  pre- 
cisely exhibited  by  a  decimal  form  of  expression.    If  the  portion  of  any  state  be  seldom, 
or  never,  one  exact  tenth,  one  exact  fifteenth,  or  one  exact  twentieth,  it  will  still  always 
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disposition  to  undue  subserYiencj.^     A  ^milar  pover  of  approval 
emted  in  the  royal  goveniors  in  many  of  the  colonies  before  the  revo- 


lie  cnpulilt  of  prc<'m  decimal  expression,  as  one  leotb  and  two  hundrcdihs,  one  twelfili 
and  four  liimdi-udiliii,  ono  fiftecntli  and  six  huudreddui,  and  so  ou;  and  tho  exact  portion 
of  the  aUte,  being  thus  decimally  expreEsed,  will  alwajs  show,  to  mathematical  car- 
tainty,  what  integral  number  comes  nearest  to  sneh  exact  portioD.  For  example,  in  a 
house  consiedng  of  two  hundred  and  forty  members,  the  exact  mathematical  proportion, 
to  which  her  niuabers  entitle  the  state  of  Mew  YoA,  is  3B.59;  it  is  certain,  therefore,  that 
thirty-nine  is  tho  integral  or  whole  number,  nearest  to  hec  exact  proportioa  of  the  repre- 
sentfliiro  power  of  tho  union.  Why,  then,  should  she  not  have  thirty-nine  1  and  why 
should  she  have  forty  ?  She  is  not  quite  entitled  to  thirty-nine ;  that  number  is  some- 
thing more  than  her  right.  But  allowing  her  thirty-nine,  from  the  neceHilj  of  ginng 
her  whole  numbers,  and  becaose  that  is  the  nearest  whole  number,  is  not  the  conslitation 
fiilly  obeyed,  when  she  has  recoited  the  Ihirty-niuth  number?  Is  not  her  proper  nnmr 
berof  representatives  then  apportioQed  to  her,  as  near  as  ma;  be?  And  is  not  the  con- 
Etitution  disregarded,  when  the  bill  goes  farther,  and  gives  her  a  fortieth  member  ?  For 
what  la  such  a  fortieth  member  given  ?  Not  for  her  absolute  numbers  ;  for  her  absolute 
numbers  do  not  entitle  her  to  thirty-nine.  Not  for  the  sake  of  appor^ning  her  mem- 
bera  to  her  numbers,  as  near  as  may  be,  because  thirty-nine  is  a  nearer  apportionment 
of  mcmtiera  to  numbers  than  forty.  But  it  is  giren,  say  the  advocates  of  the  hill, 
because  (ho  proctsa,  which  has  been  adopted,  gives  iL  The  answer  is,  no  such  process 
is  enjoint'd  by  the  constitution. 

"  The  cose  of  New  York  may  be  compared  or  contrasted  with  that  of  Missouri.  The 
exact  proportloti  of  Missouri,  in  a  genera!  representation  of  two  hundred  and  forty,  is 
ttvo  and  six  tenths  j  that  is  to  say,  it  comea  nearer  to  three  membera,  than  to  two,  yet  it 
is  confined  to  tivo.  But  why  is  not  Missouri  entitled  to  that  number  of  representatives 
which  comes  nearest  to  her  exact  proportion?  Is  tho  constitution  fulfilled  as  to  her, 
while  that  number  is  withheld,  and  while,  at  the  same  ^me,  in  another  state,  not  only  is 
that  nearest  number  given,  but  an  additional  member  given  also!  Is  it  on  answer,  with 
which  the  people  of  Missouri  ought  to  be  satisfied,  when  it  is  said,  that  this  obvioni 
injustice  is  the  necessary  result  of  the  process  adopted  h;  the  bill  ?  May  Uiey  not  say, 
with  proprioly,  that  since  three  is  the  nearest  whole  number  to  their  exact  ligbt,  to  that 
number  tliey  arc  entitled,  and  the  process,  which  deprives  them  of  it,  must  be  a  wrong 
process  ?  A  similar  comparison  might  be  made  between  New  York  and  Vermont.  The 
exact  proportion,  to  which  Vermont  is  entitled,  in  a  representation  of  two  hnDdj«d  and 
forty,  is  5,G4G.  Ilcr  nearest  whole  number,  therefore,  would  be  six.  Now,  two  thiogs 
lire  undcniaMy  true :  first,  that  to  take  away  the  fonieth  member  from  New  York  would 
bring  her  rcprcsenlation  nearer  to  her  exact  proportion,  than  it  stands  by  leaving  her 
that  forticili  member.  Secondly,  that  giving  the  member,  thus  taken  from  New  York, 
to  Vermont,  would  britig  her  representation  nearer  to  her  exact  light,  than  it  is  b;  the 
bill.  And  both  these  propositions  are  equally  true  of  a  transfer  of  the  twenty-eighth 
mcmlier  assigned  by  the  bill  to  PcocsylTania,  to  Delaware,  and  of  ^e  thirteenth  mem- 
ber assigned  lo  Kentucky,  to  Missouri;  in  other  words,  Vermont  has,  by  her  numbers, 
more  right  to  six  members,  than  New  York  has  to  (brty.    Delaware,  by  her  numbers, 

I  See  Christian's  Note  to  1  Black.  Comm.  181 ;  Com.  Dig.  Parliament,  E,  6;  1  Wil- 
son's Law  Led.  1S9, 160 ;  4  Co>  Itut.  8-   [As  u  insMnce  of  extreme  Hrrili^,  Ibe 
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improTement  upon  tbe  Britieh  system.     It  secures  a  more  independ- 
ent and  unlimited  choice  on  the  part  of  the  house,  according  to  the 


"  But  it  is  laid,  that  altfaoogb  a  state  maj'  rermTc  a  number  of  reprecentatives,  which 
ia  something  less  than  its  exact  proportion  of  repreaentsdon,  yet,  that  it  can,  in  no  case, 
coastitntionallj  receive  more-  How  is  this  proposition  proved?  How  is  it  shown,  that 
the  constitutiOQ  is  loss  pcrfectlj  hilfilled  by  allowing  a  state  a  small  excess,  than  by 
sniijccting  her  to  a  large  defideocj?  What  the  coustitatkm  roqaires,  is  the  nearest 
practicable  appronch  to  preeise  justice.  The  mie  is  approximatioa;  and  we  ought  to 
approach,  thcrerore,  on  whichever  side  we  cui  approach  nearen. 

"Itut  there  is  still  a  more  coDclnsiTe  answer  to  be  given  to  this  suggestion.  The 
whole  number  of  representatives,  of  which  the  bouse  is  to  be  composed,  is,  of  necessity, 
limited.  This  number,  whatever  it  is,  is  that  whidi  is  to  be  apportioned,  and  nothing 
dse  cnu  bo  apportioned.  This  ii  the  whole  sum  to  be  diitributed.  If,  therefore,  in 
making  the  apportionment,  some  stales  recrnvs  less  than  their  jost  share,  it  mnst  neces- 
sarily follow,  that  some  other  stales  have  received  more  than  their  just  share.  IT  there 
bo  one  state  in  the  nnion  nilh  leM  than  ita  right,  some  other  state  has  more  than  its 
right,  so  tlint  the  orgmncnt,  whWver  be  its  force,  applie*  to  the  bill  in  it«  present  form, 
as  strongly  as  it  can  ever  applj  to  any  bill 

"  But  the  objection  most  nsnallj  urged  against  the  principle  of  the  proposed  amend- 
ment is,  thM  it  provides  for  the  representation  of  fractions.  Let  this  objection  be 
cxamincil  and  considered.  Let  it  be  ascertained,  in  the  first  place,  what  ihcsc  fractions, 
or  fractional  num!>er3,  or  residuary  numbers,  really  are,  which,  it  is  said,  will  bo  repre- 
sented, should  the  amendment  prevail. 

'■A  fraction  is  the  broiien  part  of  some  integral  number.  It  is,  therefore,  a  relati™  or 
derivative  idea.  It  implies  the  previous  existence  of  some  fixed  numlier,  of  which  it  is 
but  II  port,  or  remainder.  If  there  he  no  necessity  for  fixing  or  establishing  such  pre- 
vious number,  tben  the  fraction  resulting  from  it,  is  itself  no  matter  of  necessity,  but 
matter  of  choice  or  of  acddent.  Now  the  argument,  which  considcra  the  plan  proposed 
in  the  amcndmcot,  as  a  representation  of  fractions,  and  therefore  unconstitntional, 
assumes,  ns  its  basis,  thai,  according  to  Ihe  constitution,  every  member  of  the  house  of 
rcprc)!cntalive9  rcproscnia,  or  onght  to  represent,  the  same,  or  nearly  the  same  number  of 
constilucnts ;  that  this  number  is  to  be  regarded  as  an  integer;  and  any  thing  less  than 
this  is,  therefore,  called  a  fraction,  or  a  residuum,  and  cannot  be  entitled  to  a  representa. 
tivc.  But  nil  this  is  not  the  proviaioD  of  the  constitution  of  the  United  States.  Tbnt 
constitution  contemplates  no  integer,  or  any  common  number  for  the  constitneots  of  a 
mcm^'Cr  of  tbc  house  of  representaKvcs.  It  goes  not  at  all  into  these  subdivisions  of 
the  populaliOQ  of  a  state.  It  provides  for  the  apportioiunent  of  representatives  among 
thi  at'-tral  stales,  according  to  their  respective  uumbeis,  and  stops  there.  Jt  makes  no 
provision  for  the  representation  of  districts,  of  states,  or  for  the  representation  of  an; 
portion  of  the  people  of  a  state,  less  Ihan  the  whole.  It  says  nothing  of  ratios  or  of 
constituent  numbers.  All  these  things  it  leaves  to  Kate  legislation.  Tbc  right,  which 
cacii  stale  possesses  lo  its  own  due  portion  of  the  lepnsentalive  power,  is  a  state  right, 
strictly ;  it  liclongs  to  the  state,  as  a  state;  and  it  is  to  be  used  and  oxerdsed,  as  Uni  state 
m.iT  sec  lit,  subject  only  to  Ihe  constitutional  qualifications  of  electors.  In  fact,  the 
states  do  moke,  and  alwa;f9  have  made,  different  provisions  for  the  exercise  of  this 
power.  In  some,  a  single  member  is  chosen  for  a  certain  defined  district ;  in  others,  two 
or  three  members  are  chosen  for  the  same  distiict ;  and,  in  some  again,  la  New  Hamp- 
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merits  of  the  individaal,  and  their  own  sense  of  duty.     It  avoids  those 
inconveniences  and  collisions,  which  might  arise  from  the  interposition 


shire,  Rhode  Island,  Connecticut,  New  Jersey,  and  Georgia,  the  whole  representation  of 
the  state  is  exerted,  as  a  joint,  undivided  representation.  In  these  last-mentioned  states, 
every  member  of  the  house  of  representatives  has  for  his  constitaents  all  the  people  of 
the  state ;  and  all  the  people  of  those  states  are  conseqnently  represented  in  that  hnnA 
of  congress.  If  the  bill  before  the  senate  should  pass  into  a  law,  in  its  p^^sent  fonn, 
whatever  injustice  it  might  do  to  any  of  those  states,  it  would  not  be  correct  to  say  of 
them,  nevertheless,  that  any  portion  of  their  people  vras  unrepresented.  The  weD- 
founded  objection  would  be,  as  to  some  of  them  at  least,  that  they  were  not  adequate^, 
competently,  fairly  represented ;  that  they  had  not  as  many  voices  and  as  many  rotes  ii 
the  house  of  representatives,  as  they  were  entitled  to.  This  would  be  the  objection. 
There  would  be  no  unrepresented  fractions ;  but  the  state,  as  a  state,  as  a  whole,  would 
be  deprived  of  some  part  of  its  just  rights. 

"  On  the  other  hand,  if  the  bill  should  pass,  as  it  is  now  proposed  to  be  amended,  theie 
would  be  no  representation  of  fractions  in  any  state ;  for  a  fraction  supposes  a  division, 
and  a  remainder.  All,  that  could  justly  be  said,  would  be,  that  some  of  these  states,  as 
states,  possessed  a  portion  of  legislative  power,  a  little  laiger  than  their  exact  right ;  as 
it  must  bo  admitted,  that,  should  the  bill  pass  unamended,  they  would  possess,  of  tint 
power,  much  less  than  that  exact  right.  The  same  remarks  are  substantially  true,  if 
applied  to  those  states,  which  adopt  the  district  system,  as  most  of  them  do.  lii  Ifis- 
souri,  for  example,  there  will  be  no  fraction  unrepresented,  should  the  biU  become  a  law 
in  its  present  form ;  nor  any  member  for  a  fraction,  should  the  amendment  prevail;  be- 
cause the  mode  of  apportionment,  which  assigns  to  each  state  that  number,  whidi  is 
nearest  to  its  exact  right,  applies  no  assumed  ratios,  makes  no  subdivisions,  and,  of 
course,  produces  no  fractions.  In  the  one  case,  or  in  the  other,  the  state,  as  a  state,  will 
have  something  more,  or  something  less,  than  its  exact  proportion  of  representatiTe 
power  *,  but  she  will  part  out  this  power  among  her  own  people,  in  either  case,  in  sndi 
mode,  as  she  may  choose,  or  exercise  it  altogether,  as  an  entire  representation  of  the 
people  of  the  state. 

"  Whether  the  subdivision  of  the  representative  power  within  any  state,  if  there  be  a 
subdivision,  bo  equal  or  unequal,  or  fairly  or  unfairly  made,  congress  cannot  know,  and 
has  no  authority  to  inquire.  It  is  enough,  that  the  state  presents  her  own  representatioii 
on  the  floor  of  congress  in  the  mode  she  chooses  to  present  it  If  a  state  were  to  give 
to  one  portion  of  her  territory  a  representative  for  every  twenty-five  thousand  persons, 
and  to  the  rest  a  representative  only  for  every  fifty  thousand,  it  would  be  an  act  of  unjust 
legislation,  doubtless,  but  it  would  be  wholly  beyond  redress  by  any  power  in  congress ; 
because  the  constitution  has  left  all  this  to  the  state  itself. 

"  These  considerations,  it  is  thought,  may  show,  that  the  constitution  has  not,  by  nnj 
implication,  or  necessary  construction,  enjoined  that,  which  it  certainly  has  not  ordained 
in  terms,  viz.,  that  every  member  of  the  house  shall  be  supposed  to  represent  the  same 
number  of  constituents ;  and  therefore,  that  the  assumption  of  a  ratio,  as  representiqg 
the  common  number  of  constituents,  is  not  called  for  by  the  constitution.  All  that  coo- 
gress  is  at  liberty  to  do,  as  it  would  seem,  is  to  divide  the  whole  representative  power  of 
the  union  into  twenty-four  parts,  assigning  one  port  to  each  state,  as  near  as  practicable, 
according  to  its  right,  and  leaving  all  subsequent  arrangement,  and  all  sabdivisioos,  to 
the  state  itself. 
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of  a  negative  in  times  of  high  party  excitement.     It  extingaighes  a 
constant  source  of  jealousy  and  heart-bormng ;  and  a  dispontion  on 


"  If  the  new  thus  token  of  the  rights  of  (he  atotei,  aod  the  duties  of  congress,  be  ths 
correct  view,  then  the  plan  proposed  in  the  amendment  U,  in  no  jnat  unse,  a  representa- 
tion of  frartioQB.  Bat  suppose  it  «u  otbenriie  \  snppoie  a  direct  divisioa  were  made 
for  allowing  a.  repi«senlatiTe  to  every  stale,  in  whose  popnlatioD,  it  being  Sist  divided 
by  a  common  ralio,  there  should  be  fbuod  a  fntccion  exceeding  half  the  amount  of  that 
ratio,  what  constitutional  objcctioa  could  be  birl;  ncged  against  such  a  provision !  Let 
it  be  alwafa  remembered,  that  the.  case  here  iapposed  provides  onlj  for  a  fractioii 
exceeding  tlie  moioty  of  the  ratio ;  for  the  committee  admit,  at  once,  that  the  representA- 
tion  of  fractions,  less  than  a  moiety,  is  tmconstitDtiDiia] ;  because,  should  a  member  b« 
allowed  to  a  stale  for  such  a  fraction,  it  would  be  certain,  that  her  representation  would 
not  be  so  near  her  exact  right,  as  it  was  before.  But  the  allowance  of  a  member  for  a 
major  fraction  is  a  direct  approximation  towards  jostice  aad  equality.  There  appears 
to  the  committee  to  be  nothing,  either  in  the  letter  or  the  spirit  of  the  coostilatioii, 
oppuxed  to  Bucbamode  of  apportionment.  On  the  contrary,  it  seems  entirely  consistent 
with  the  Tcry  object,  which  the  constitntion  contemplated,  and  well  calcnlated  to  accom- 
plish it.  The  argument  commonly  ui^d  against  it  is,  that  it  is  necessai^  to  apply  some 
one  common  divisor,  and  to  abide  by  its  results. 

"  If,  by  this,  it  be  meant,  that  there  must  be  some  common  rule,  or  common  measure, 
applicable,  and  applied  impartially  to  all  the  stales,  it  is  quite  true.  But,  if  that  which 
is  intended,  be,  that  the  populaiiou  of  each  state  must  be  divided  by  a  fixed  ratio,  and 
all  resulting  fractions,  great  or  small,  disregarded,  this  is  but  to  take  for  granted  the 
very  thing  in  controveray.  The  question  is,  whether  it  be  unconstitutional  to  mak« 
approximation  to  equality,  by  allowing  representatives  for  major  fractions.  The  affirm- 
ative of  this  question  is,  indeed,  denied  ;  aud  it  is  not  disproved  by  saying,  that  we  must 
nbide  by  the  operation  of  division,  by  an  assumed  ratio,  aud  disregard  fractions.  The 
question  still  remains,  as  it  was  before ;  and  it  is  sliJI  to  be  shown,  what  there  is  in  tha 
con.'jtilutian,  which  rejects  approximation  as  the  rule  of  apportionment  But  suppose  it 
be  necessary  to  find  a  divisor,  and  to  abide  its  results.  What  is  a  divisor?  Notnecea- 
sarily  a  simple  number.  It  may  be  composed  of  a  whole  number  and  a  ftactioti ;  it  may 
itself  i>e  the  result  of  a  previous  process ;  it  may  be  any  thing,  in  short,  which  produces 
accurate  and  uniform  division  :  whatever  does  lliis,  is  a  common  rule,  a  common 
standanl,  or,  if  the  word  be  important,  a  common  divisor.  The  committee  refer,  on  (hia 
part  of  the  cose,  to  some  observations  by  Prof^sor  Bean,  with  a  table,  both  of  which 
accompany  this  report. 

"  As  it  is  not  improbable,  that  opinion  has  been  a  good  deal  influenced  on  this  subject 
by  what  took  place  on  the  passing  of  the  first  act,  making  an  apportionment  of  repre- 
^nlalives  among  the  states,  the  committee  have  examined  and  considered  that  precedent; 
If  it  ha  in  point  to  the  present  case,  it  is  certainly  entitled  to  very  great  weight  j  but  if 
it  be  of  [|ucsiionab[e  application,  the  text  of  the  constitution,  even  if  it  were  donbtfnl, 
could  not  be  explained  by  a  doubtful  commentary.  In  the  opinion  of  the  committee,  it 
is  only  necessary,  that  what  was  said  on  that  occasion  should  be  understood  in  connectioii 
with  the  sul1jec^^]atter  then  under  consideration  j  and,  in  order  to  see  what  tliat  subject- 
matter  really  was,  the  committee  think  it  necessary  to  state,  shortly,  the  case. 

"  Tlic  two  bouses  of  congress  passed  a  bill,  after  the  first  ennmeratioc  of  tke  people, 
providing  for  a  boose  of  leproseutalives,  which  should  coi>sist  of  one  hondied  and 


484  coNSTHunoN  of  the  uktcbd  states.        [book  m 

one  side  to  exert  an  undue  influence,  and  on  the  other,  to  assume  a 
hostile  opposition.    It  relieves  the  executiye  department  £rom  all  die 


twenty  members.  The  biU  expressed  no  role  or  prindple,  bj  which  these  memben 
were  assigned  to  the  several  states.  It  merely  said,  that  New  Hampshire  ahonkL  have 
five  members,  Massachusetts  ten,  and  so  on ;  going  through  all  the  states,  mnd  assigimif 
the  whole  number  of  one  hundred  and  twenty.  Now,  by  the  census,  then  xeceittiy 
taken,  it  appeared,  that  the  whole  representative  population  of  the  United  States  wis 
3,615,920  ;  and  it  was  evidently  the  wish  of  congress  to  make  the  house  as  nnmenw 
as  the  constitution  would  allow.  But  the  constitution  has  said,  that  there  should  not  bs 
more  than  one  member  for  every  thirty  thousand  persons.  This  pxohibicion  was,  of 
course,  to  be  obeyed ;  but  did  the  constitution  mean,  that  no  states  should  haTe  moie 
than  one  member  for  every  thirty  thousand  persons  ?  or  did  it  only  mean,  that  the  whole 
house,  as  compared  with  the  whole  population  of  the  United  States,  should  not  contn 
more  than  one  member  for  every  thirty  thousand  persons  ?  If  this  last  were  tiie  ferae 
construction,  then  the  bill,  in  that  particular,  was  right;  if  the  first  were  tiie  true  con- 
struction, then  it  was  wrong;  because  so  many  members  could  not  he  assigned  to  dw 
states,  without  giving  to  some  of  them  more  members  than  one  for  every  thirty  thomand, 
In  fact,  the  bill  did  propose  to  do  this  in  regard  to  several  states. 

"  President  Washington  adopted  that  construction  of  the  constitution,  "which  applied 
its  prohibition  to  each  state  individually.  He  thought  that  no  state  could,  constitotioiBsIly, 
receive  more  than  one  member  for  every  thirty  thousand  of  her  own  popnlalaon.  Os 
this,  therefore,  his  main  objection  to  the  bill  was  founded.  That  otgectioii  he  states  is 
these  words : 

"  ^  The  constitution  has  also  provided,  that  the  number  of  representatires  ahsn  not 
exceed  one  for  every  thirty  thousand ;  which  restriction  is,  by  the  context,  and  by  fidr 
and  obvioos  construction,  to  be  applied  to  the  separate  and  respective  nnmbers  of  die 
states ;  and  the  bill  has  allotted  to  eight  of  the  states  more  than  one  for  every  thirty 
thousand. 

"  It  is  now  necessary  to  see  what  there  was  further  objectionable  in  this  failL    The 
number  of  one  hundred  and  twelve  members  was  all  that  could  be  divided  among  the 
states,  without  giving  to  some  of  them  more  than  one  member  for  thirty  thousand  inhsb- 
itants.    Therefore,  having  allotted  these  one  hundred  and  twelve,  there  stiU  remained 
eight  of  the  one  hundred  and  twenty  to  be  assigned ;  and  these  eight  the  biU  assigned  to 
the  states  having  the  largest  fractions.    Some  of  these  fractions  were  large,  and  soms 
were  small.    No  regard  was  paid  to  fractions  over  a  moiety  of  the  ratio,  any  more  than 
to -fractions  under  it    There  was  no  rule  laid  down,  stating  what  fractions  should  entitle 
the  states,  to  whom  they  might  happen  to  fall,  or  in  whose  population  they  might  hep- 
pen  to  be  found,  to  a  representative  therefor.    The  assignment  was  not  made  on  tiie 
principle,  that  each  state  should  have  a  member  for  a  fitiction  greater  than  half  the  ratio; 
or  that  all  the  states  should  have  a  member  for  a  fraction,  in  all  cases  where  the  allow* 
ance  of  such  member  would  bring  her  representation  nearer  to  its  exact  proportion  than 
its  disallowance.    There  was  no  common  measure,  or  common  rule  adopted,  but  tbe 
assignment  was  matter  of  arbitrary  discretion.    A  member  was  allowed  to  New-Hamp- 
shire, for  example,  for  a  fraction  of  less  than  one  half  the  ratio,  thus  placing  her  repre- 
sentation further  from  her  exact  proportion,  than  it  was  without  such  additional  meaa- 
her ;  while  a  member  was  refrised  to  Georgia,  whose  case  closely  resembled  that  of  New 
Hampshire,  both  having  what  were  thought  large  fractions,  but  both  stUl  under  a  moieiy 
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embarrassmeDta  of  oppouDg  the  poptilar  vill ;  and  the  honse  bum  all 
the  imtatioQ  of  not  oonsalling  the  cabinet  wiehea. 


of  tht  tatio,  and  dlatingniahed  from  each  other  onlj'  by  a  ytrj  slight  diflTeience  of  abso- 
late  nnmberg.  Tho  committee  hare  olieadj  fully  cxpresaed  their  opinion  on  tncb  a 
mode  of  appor^oament. 

"  Id  regard  to  this  character  of  the  bill,  President  Waahingtoa  said : '  The  constitution 
has  prenciibed,  tbat  repitsentativea  shall  be  apportionGd  among  the  Bereral  staCeg  accord- 
ing to  their  rtspectiTC  numbers ;  and  there  is  no  one  proportion,  or  diiiaor,  which, 
applied  lo  the  respective  nombers  of  the  stales,  will  3'ield  the  number  and  allotment  of 
represeniaiives  proposed  by  the  bill.' 

"  Thid  was  all  nndoubtedly  true,  and  wag,  in  the  judgment  of  the  committee,  a  ded- 
siTe  objection  against  the  bill.  It  is  neTertheless  lo  be  observed,  that  the  other  objection 
completely  covered  the  whole  groimd.  There  conld,  in  that  bill,  be  no  allowance  for  % 
fraction,  great  or  small ;  becaose  congress  had  taken  for  the  ratio  tbe  lowest  nmnber 
Allowed  by  the  constitntioD,  viz.  thirty  thoasand-  Whatever  fraction  a  state  might  have  * 
less  than  that  ratio,  no  member  could  be  allowed  (or  it.  It  is  scarcely  necessary  to 
observe,  that  no  such  objection  applies  to  tbe  amendment  now  proposed.  No  state, 
ahoald  the  amendment  pravail,  will  have  a  greater  number  of  members  than  one  for 
eveiy  thirty  thousand ;  nor  is  it  likely,  tbat  tiiat  objeclioii  will  ever  again  occur.  The 
whole  force  of  the  precedent,  whatever  it  be,  in  its  application  to  the  present  case,  is 
drawn  from  the  other  objection.  And  what  is  the  true  import  of  that  objection  ?  Does 
it  mean  any  thing  more  than,  that  the  apportionment  was  not  made  on  a  common  rule 
or  principle,  applicable,  and  applied  alike  to  all  the  states  1 

"President  Washington's  words  are, 'there  is  no  one  proportion  or  divisor,  which, 
applied  to  tbe  respective  numbers  of  tbe  states,  will  yield  the  nimiber  and  allotment  of 
representatives  proposed  by  the  bill.' 

"If,  then,  he  could  have  found  a  common  proportion,  it  would  have  removed  this 
objection.  He  required  a  proio-iion  or  divisor.  These  words  he  evidently  uses,  aa 
explanatory  of  each  other.  He  meant  by  diintor,  therefore,  no  more  than  by  pruporfion. 
What  he  sought  was,  some  common  and  eqnal  role,  by  which  the  allotment  had  been 
made  among  the  several  states;  he  did  not  find  such  common  rule;  and  on  thatgronnd, 
he  thought  the  bill  objectionable. 

"  In  tbe  opinion  of  the  committee,  no  such  objection  applies  to  tbe  amendment  recom- 
mended by  them.  That  amendment  gives  a  rule,  plain,  simple,  just,  uniform,  and 
of  universal  application.  The  rule  has  been  frequently  stated.  It  may  be  clearly 
exprc^'ned  in  cither  of  two  ways.  Let  the  rule  be,  that  the  whole  number  of  tho  pro- 
posed house  shall  be  apportioned  among  the  several  state*  according  to  their  respectivo 
numbers,  giving  to  each  state  tbat  number  of  members,  wbieh  comes  nearest  to  her 
exact  mathematical  part  or  proportion ;  or,  let  the  mle  be,  that  the  population  of  each 
stale  shall  be  divided  by  a  common  divisor,  and  tbat,  in  addition  to  the  number  of  mem- 
bers resulting  from  such  division,  a  member  shall  be  allowed  to  each  state,  whose  frac- 
tion exceeds  a  moiety  of  the  divisor. 

'■  Kitlier  of  these  is,  it  seems  to  the  committee,  a  ftir  and  jnst  rule,  capable  of  uniform 
application,  and  operating  with  entire  impartiali^.  There  is  no  want  of  a  common  pro- 
portion, or  a  common  divisor;  there  is  nothing  left  to  arbitrary  discretion.  If  tho  rule, 
in  eitbcr  of  these  forms,  be  adopted,  it  eSa  never  be  doabtfiil  how  every  member  of  any 
proposed  number  for  a  bouse  of  repreteniatives  otight  lo  be  assigned.  Nothing  will  b« 
4I« 
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§  688.  The  other  power,  the  sole  power  of  impeachment,  has  a  &r 
wider  scope  and  operation.  An  impeachment,  as  described  in  the 
common  law  of  England,  is  a  presentment  by  the  house  of  commons^ 
the  most  solemn  grand  inquest  of  the  whole  kingdom,  to  the  house  of 
teds,  the  most  high  and  supreme  court  of  criminal  juriscUictilon  of  the 
kingdom.^  The  articles  of  impeachment  are  a  kind  of  bill  of  indietf 
ment  found  by  the  commons,  and  tried  by  the  lords,  who  are,  in  cases 
of  misdemeanors,  considered,  not  only  as  their  own  peers,  bat  as  the 
peers  of  the  whole  nation.^    The  origin  and  history  of  the  jurisdiction 


left  in  the  discretion  of  congress ;  the  right  of  each  state  will  be  a  matbematical  right, 
easily  ascertained,  abont  which  there  can  be  neither  doabt  nor  difficnlty ;  and,  in  the 
application  of  the  rale,  there  will  be  no  room  for  preference,  partiality,  or  injustice.  In 
any  case,  in  all  time  to  come,  it  will  do  all,  that  human  means  can  do,  to  aUot  to  eTeiy 
state  in  the  nnion  its  proper  and  just  proportion  of  representative  power.  And  it  is 
because  of  this,  its  capability  of  constant  application,  as  well  as  because  of  its  impar 
tiality  and  justice,  that  the  committee  are  earnest  in  recommending  its  adoption  to  con- 
gress. If  it  shall  be  adopted,  they  believe  it  will  remove  a  cause  of  uneasiness  and  dis- 
satisfaction, recurring,  or  liable  to  recur,  with  every  new  census,  and  place  the  rights  of 
the  states,  in  this  respect,  on  a  fixed  basis,  of  which  none  can  with  reason  complain.  It 
is  true,  that  there  may  be  some  numbers  assumed  for  the  composition  of  the  house  ot 
representatives,  to  which,  if  the  rule  were  applied,  the  result  might  give  a  member  to  the 
house  more  than  was  proposed.  But  it  will  be  always  easy  to  correct  this,  by  altering 
the  proposed  number  by  adding  one  to  it,  or  taking  one  from  it ;  so  that  this  can  be  con- 
sidered no  objection  to  the  rule. 

"  The  committee,  in  conclusion,  cannot  admit,  that  it  is  sufficient  reason  for  rejecting 
this  mode  of  apportionment,  that  a  different  process  has  heretofore  prevailed.  The 
truth  is,  the  errors  and  inequalities  of  that  process  were  at  first  not  obvious  and  startling. 
But  they  have  gone  on  increasing ;  they  are  greatly  augmented  and  accumulated  every 
new  census ;  and  it  is  of  the  very  nature  of  the  process  itself,  that  its  unjust  results 
must  grow  greater  and  greater  in  proportion  as  the  population  of  the  country  enlarges. 
What  was  objectionable,  though  tolerable  yesterday,  becomes  intolerable  to-morrow.  A 
change,  the  committee  are  persuaded,  must  come,  or  the  whole  just  balance  and  propor- 
tion of  representative  power  among  the  states  will  be  disturbed  and  broken  up." 

^L'.  Everett  also  made  a  very  able  speech  on  the  same  subject,  in  which  he  pressed 
some  additional  arguments  with  great  force  on  the  same  side.  See  his  printed  speech  of 
17th  ^lay,  1832.  [Although  this  report  did  not  become  the  basis  of  the  i^portionmcnt 
in  1832,  yet  it  was  actually  adopted  as  the  basis,  in  the  apportionment  in  1842,  under 
the  new  census.  By  the  Act  of  22d  of  June,  1842,  the  ratio  was  adopted  of  70,680,  and 
each  state  was  declared  entitled  to  as  many  representatives,  as  its  federal  population 
would  give,  divided  by  that  number,  and  also  to  one  additional  member  upon  the 
remaining  fraction,  if  its  population  exceeded  half  of  that  number.] 

»  2  Hale's  PI.  Comm.  150  j  4  Black.  Comm.*259 ;  2  Wilson's  Law  Lect  165, 166. 
s  4  Black.  Comm.  260. 
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of  pariiament,  in  cases  of  impeachment,  are  smnmorily  given  by  Mr. 
Woodeson ;  bnt  litde  can  be  gathered  therefrom  which  is  now  of 
much  interest,  and,  like  most  oiher  legal  autiqtiitiee,  they  are  involved 
in  great  obacnrity.^  To  what  claaeeg  of  ofenders  this  applies,  will  bo 
more  properly  an  inqiury  hereafter.  In  the  constitation  of  the  Umted 
States,  the  house  of  representativea  exercises  the  fimctions  of  the 
house  of  commons  in  regard  to  impeachm^ta ;  and  the  senate  (as  we 
shall  hereafter  see)  the  fimctions  of  the  faoose  of  lords  in  relation  to 
the  trial  of  the  party  accused.  The  principles  of  the  common  law,  so 
far  as  the  jurisdiction  is  to  be  exercised,  are  deemed  of  primary  obliga- 
tion and  government.  The  object  of  prosecutions  of  this  sort  in  both 
countries  b  to  reach  high  and  potent  offenders,  such  as  might  be  pre- 
sumed to  escape  punishment  in  the  ordinary  tribunals,  either  &om  their 
own  extraordinary  influence,  or  from  the  imperfect  organization  and 
powers  of  those  tribunab.*  These  prosecutions  are,  therefore,  con- 
ducted by  the  representatives  of  the  nation,  in  their  public  capacity, 
in  the  face  of  the  nation,  and  upon 'a  responsibility,  which  is  at  once 
felt,  and  reverenced  by  the  whole  community.^  The  notoriety  of  the 
proceedings  ;  the  solemn  manner,  in  which  they  are  conducted ;  the 
deep  extent,  to  which  they  affect  the  reputations  of  the  accused  ;  the 
ignominy  of  a  conviction,  which  is  to  he  known  through  all  time  ;  and 
the  glory  of  an  acquittal,  which  ascertains  and  confirms  innocence  ;  — 
these  are  all  calculated  to  produce  a  vivid  and  lasting  interest  in  the 
public  mind  ;  and  to  give  to  such  prosecutions,  when  necessary,  a  vast 
importance,  both  as  a  check  to  crime,  and  an  incitement  to  virtue. 

fj  689.  This  subject  will  be  resumed  hereafter,  when  the  other  pro- 
visions of  the  constitution,  in  regard  to  impeachments,  come  under 
review.  It  does  not  appear,  that  the  vesting  of  the  power  of  impeach- 
ment in  the  bouse  of  representatives  was  deemed  a  matter  of  serious 
doubt  or  (question,  either  in  the  convention,  or  with  the  people.*  If 
the  true  spirit  of  the  constitution  is  consulted,  it  would  seem  difficult  to 
arrive  at  any  other  conclusion,  than  of  its  fitness.     It  is  designed,  as 


'  2  Woodeson's  Lect.  40,  p.  596,  fie. 

'  +]ilafk.Comm.  260;  Itawleomhe  Constitution, ch, 22,  p.  210, ail;  2  Woodeson's 
Loci.  40,  p  596,  &c. 

'  Itiiwlc  on  the  Constilntion,  ch.  22,  p.  209. 

<  Joiinml  of  Convention,  p.  69,  121,  137,225,226,236;  3  Elliot's  Debatas,  43,44, 
t  J,  4G. 
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CHAPTER  X. 

TBE   8EKATE. 

§  690.  The  third  section  of  the  first  article  relates  to  the  organiza- 
tion and  powers  of  (be  senate. 

§  691.  In  conudering  the  organization  of  the  senate,  our  inquiries 
naturally  iead  us  to  ascertain ;  first,  the  nature  of  the  representation 
and  vote  of  the  states  therein ;  secondly,  tiie  mode  of  appointment ; 
tiiirdly,  the  number  of  the  senators  ;  fourthly,  their  term  of  service  ; 
and  fifthly,  their  qnalificationa. 

§  692.  The  first  clause  of  the  third  section  is  in  the  following  words : 
"  The  senate  of  the  United  States  shall  be  composed  of  two  senatoiB 
"  from  each  state,  chosen  by  the  le^slature  thereof  for  six  years ; 
**  and  each  senator  shall  have  one  rote." 

§  G93.  In  the  first  place,  the  nature  of  the  representation  and  vote 
in  the  senate.  Each  state  is  entitled  to  two  senators  ;  and  each  sena- 
tor b  entitled  to  one  vote.  This,  of  course,  involves  in  the  very 
constitution  of  this  branch  of  the  legislature  a  perfect  equality  among 
all  the  stiLtcs,  without  any  reference  to  their  respective  size,  popnla* 
tion,  wealth,  or  power.  In  this  respect  there  is  a  marked  contrast 
between  the  senate  and  the  house  of  representatives.  In  the  latter, 
there  b  a  representation  of  the  people  according  to  the  relative  popu- 
lation of  each  state  upon  a  given  basis ;  in  the  former,  each  state  in 
its  political  capacity  is  represented  upon  a  footing  of  perfect  equality, 
like  a  congress  of  sovereigns,  or  ambassadors,  or  like  an  assembly  of 
peers.  The  only  difierence  between  it  and  the  continental  congress 
under  the  old  confederation  is,  that  in  this  the  vote  was  by  states  ;  in 
the  senate,  each  senator  has  a  single  vote.  So  that,  though  they  re- 
present states,  they  vote  as  individuals.  The  vote  of  the  senate  thus 
may,  and  often  does,  become  a  mixed  vot«,  embracing  a  part  of  the 
senators  from  some  of  the  states  on  one  mde,  and  another  part  on  the 
other. 

§  094.  It  is  obvious,  that  this  arrangement  coold  only  arise  from  a 
compromise  between  independent  states ;  and  it  must  have  been  less 
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sovereignty,  and  influence  among  the  states.  Thb  is  the  only  means 
to  preserve  small  communities,  when  assoeiadng  with  larger,  from 
being  overwhelmed,  and  annihilated.  The  large  states,  under  otiier 
circumstances,  would  naturally  pursue  their  own  interests,  and  by 
combinations  usurp  the  prerogatives,  or  disregard  the  rights  of  the 
smaller.  Hitherto,  all  the  states  had  held  a  footing  of  equality ;  and 
no  one  would  now  be  willing  to  surrender  it.  The  course  now  pro- 
posed would  allay  Jealousies,  and  produce  tranqiiillity.  Any  other 
would  only  perpetuate  discontents,  and  lead  to  disunion.  There  never 
■was  a  confederacy  formed,  where  an  equality  of  voice  was  not  a  fun- 
damental principle.  It  would  be  a  novel  thing  in  poUticB,  in  such 
cases,  to  permit  the  few  to  control  the  many.  The  large  states,  upon 
the  present  plan,  have  a  full  security.  The  small  states  must  possess 
the  power  of  self-defence,  or  they  are  ruined.  ^ 

§  69G.  On  the  other  hand,  it  was  urged,  that  to  give  an  equality  of 
vote  to  all  the  states,  was  adopting  a  principle  of  gross  injustice  and 
inequalijy.  It  is  not  true,  that  all  confederacies  have  been  founded  ■  j 
upon  the  principle  of  equality.  It  was  not  so  in  the  Lycian  confe-  | 
deracj.  Experience  has  shown,  that  the  old  confederation  is  radically 
defective,  and  a  national  government  is  indispensable.  The  present 
plan  will  defeat  that  object.  Suppose  the  first  branch  grants  money ; 
the  other  branch  (the  senate)  might,  from  mere  state  views,  counteract 
it.  In  congress,  the  single  state  of  Delaware  prevented  an  embargo 
at  the  time,  when  all  the  other  states  thought  it  absolutely  necessaiy 
for  the  support  of  the  army.  In  short,  the  senate  will  have  the  power 
by  its  negative  of  defeating  all  laws.  If  thb  plan  prevails,  seven 
states  will  control  the  whole  ;  and  yet  these  seven  states  are,  in  point 
of  population  and  strength,  less  than  one  third  of  the  union.  So,  that 
two  thirds  are  compellable  to  yield  to  one  third.  There  is  no  danger  to 
tlie  small  states  from  the  combination  of  the  large  ones.  A  rivalry, 
rather  than  a  confederacy,  will  exist  among  them.  There  can  he  no 
monarchy  ;  and  an  aristocracy  is  more  likely  to  arise  from  a  combina- 
tion of  the  small  states.  There  are  two  kinds  of  bad  governments  ; 
the  one,  which  does  too  much,  and  is  therefore  oppressive  ;  and  the 
other,  which  does  too  little,  and  is  therefore  weak.  The  present  plan 
will  fasten  the  latter  upon  the  country.  The  only  reasonable  prin- 
ci])le,  on  which  to  found  a  general  government,  is,  that  the  decision 
shall  bo  by  a  majority  of  members,  and  not  of  states.  No  advantage 
f  be  proposed  by  the  large  states  by  swallowing  up  the 
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atrength,  (botli  of  which  propoaitions  ure  not  eaeily  controverted ;)  it 
would  follow,  that  a  compound  repubUc,  partaking  of  the  character  of 
each,  ought  to  he  founded  on  a  mixture  of  proportional,  and  of  equal 
representation.^  The  le^slative  power  being  that,  which  is  predo- 
minant in  all  govemmenta,  ought  to  be,  abore  all,  of  diis  character ; 
because  there  can  be  no  security  for  the  general  government,  or  the 
state  goTemments,  withoat  an  adequate  representation,  and  an  ade- 
quate check  of  each  in  the  fiinctious  of  legislation.  "Whatever  baas, 
dierefore,  is  assumed  for  one  branch  of  the  le^Iature,  &e  antagonist 
basis  should  be  assumed  for  the  other.  If  the  house  is  to  be  propor- 
tional  to  the  relative  ^e,  and  wealth,  and  population  of  the  states, 
the  senate  should  be  fixed  upon  an  absolute  equality,  as  tiie  represent- 
ative of  state  sovereignty.  There  b  so  much  reason,  and  justice,  and 
security  in  such  a  course,  that  it  can  with  difficulty  be  overlooked  by 
those  who  sincerely  consult  the  public  good,  without  being  biased  by 
the  interests  or  prejudices  of  their  peculiar  local  position.  The  equal 
vote  allowed  in  the  senate  is,  in  this  view,  at  once  a  constitutional  re- 
cognition of  the  sovereignty  remaining  in  the  states,  and  an  instrument 
for  the  preservation  of  it.  It  guards  them  against  (what  they  meant  to 
resist,  as  improper)  a  consolidation  of  the  states  into  one  simple  repub- 
lic ;  ^  and,  on  the  other  hand,  the  weight  of  the  other  branch  counterba- 
lances an  undue  preponderance  of  state  interests,  tending  to  disunion. 
^  699.  Another  and  most  important  advantage  arising  from  this 
ingredient  is,  the  great  difference,  which  it  creates  in  the  elements  of 
the  two  branches  of  the  legislature ;  which  constitutes  a  great  ded- 
deratum  in  every  practical  division  of  the  le^Iative  power.^  In  fact, 
this  division  (as  has  been  already  intimated)  is  of  httle  or  no  intrinsic 
value,  unless  it  is  so  organized,  that  each  can  operate,  as  a  real  check 
upon  undue  and  rash  legislation.  If  each  branch  is  substantially 
framed  upon  the  same  plan,  the  advantages  of  the  dirision  are  sha- 
dowy and  imaginative ;  ths  visions  and  speculations  of  the  brain,  and 
not  the  waking  thoughts  of  statesmen,  or  patriots.  It  may  be  safely 
asserted,  that  for  all  the  purposes  of  liberty,  and  security,  of  stable 
laws,  and  of  solid  institutions,  of  personal  rights,  and  of  the  protection 


I  The  Federalist,  No.  62 ;  2  Amer.  Muuimi,  376,  379. 

'  Tlie  Federalist,  No.  62;  Hawle  on  Constil.  36, 37;  1  Kent,  Comm.  LecL  11,  p.  310, 
311;  2  Amer.  Museum,  376,  3791  1  Tocker'l  0iGck.  Comm.  App.  199. 
3  2  'Wiliou's  Law  Lect.  HB,  147, 148. 
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operation  will  be  salutary  and  naefiil.^  The  disease  most  inddent  to 
£ree  govemments  is  the  facility  and  ezceaa  of  law-making  ;  ^  and  while 
it  never  can  be  the  pennanent  interest  of  either  branch  to  interpose 
taj  nndue  restrmt  upon  the  exercise  <^  all  fit  le^lation,  a  good  law 
had  better  occa^onally  £ul,  rather  tiian  bad  laws  be  multiplied  with  a 
heedless  and  miaohierous  frequency.  Even  reforms,  to  be  safe,  must, 
in  general,  be  slow  ;  and  there  can  be  little  danger,  that  pablic  o^ 
nion  will  not  sufficiently  stimulate  all  public  bodies  to  changes,  which 
are  at  once  desirable,  and  politic.  All  experience  proves,  that  Hm 
human  mind  is  more  eager  and  restless  for  changes,  than  tranquil  and 
satisfied  with  existing  institutions.  Besides;  the  large  states  will 
always  be  able,  by  their  power  over  the  supplies,  to  defeat  any  un- 
reasonable exertions  of  this  prerogative  by  the  smaller  states. 

§  702.  This  reasoning,  which  theoretically  seems  entitled  to  great 
weight,  baa,  m  the  progress  of  the  goTemment,  been  fully  realized. 
It  has  not  only  beea  demonstrated,  that  the  senate,  in  its  actual 
organization,  b  well  adapted  to  the  exigencies  of  the  nation  ;  bat  that 
it  is  a  most  important  and  valuable  part  of  Uie  system,  and  the  real 
balance-wheel,  which  adjosts,  and  regulates  its  movements.^  The 
other  auxiliary  provisious  in  tiie  same  clause,  as  to  the  mode  of  ap- 
pointment and  duration  of  office,  will  be  found  to  conduce  very  largely 
to  the  same  beneficial  end.^ 

§  703.  Secondly ;  the  mode  of  appointment  of  the  senators.  They 
are  to  be  chosen  by  the  legislature  of  each  state.  Three  schemes 
presented  themselves,  as  to  the  mode  of  appointment ;  one  was  by  the 
legislature  of  each  state  ;  another  was  by  the  people  thereof;  and  a 
third  was  by  the  other  branch  of  the  national  legislature,  either  directly, 
or  out  of  a  select  nomination.  The  last  scheme  was  proposed  in  the  con- 
vention, in  what  was  called  the  Virginia  scheme,  one  of  the  resolntioaa, 
declaring,  "  that  the  members  of  the  second  branch  (the  senate)  on^t 
to  be  elected  by  those  of  the  first  (the  house  of  repttsentalives)  out 
of  a  proper  number  nominated  by  the  individual  legislatures"  (of  the 
states. )    It  met,  however,  with  no  decided  support,  and  was  negatived. 


1  The  Federalist,  No.  62;  Tates's  AQnntet,  4  Elliat'i  Debuei,  63, 64 ;  SWilson'iLaw 

ict.  Un,  147,  148. 

'  The  Fedcralhi,  No.  6S;  1  Eeofi  Comni.  Leet  II,  p,  312,213. 

'  2  \\'iIaon'a  Law  Lect  148. 
'  The  Federslist,  No.  62. 
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no  state  voting  in  its  favor,  nine  states  voting  against  it,  and  one 
being  divided.^  The  second  scheme,  of  an  election  by  the  people  in 
districts,  or  otherwise,  seems  to  have  met  with  as  little  &yor.^  7%8 
first  scheme,  that  of  an  election  by  the  legislature,  finally  prevailed 
by  a  unanimous  vote.* 

§  704.  The  reasoning,  by  which  this  mode  of  appointment  was  si^ 
ported,  does  not  appear  at  large  in  any  contemporary  debates.    But 
it  may  be  gathered  fix)m  the  imperfect  lights  left  us,  that  the  maiii 
grounds  were,  that  it  would  immediately  connect  the  state  govern- 
ments with  the  national  government,  and  thus  harmonize  the  whob 
into  one  universal  system ;  that  it  would  introduce  a  powerful  check 
npon  rash  legislation,  in  a  manner  not  unlike  tiiat  created  by  Ha 
different  organizations  of  the  house  of  commons,  and  the  house  of 
lords  in  Great  Britain ;  and  that  it  would  increase  public  confidence 
by  securing  the  national  government  from  undue  encroachmentB  oft 
the  powers  of  the  states.^    The  Federalist  notices  the  subject  in  die 
following  brief  and  summary  manner,  which  at  once  establishes  tiie 
general  consent  to  the  arrangement,  and  the  few  objections,  to  whic^ 
it  was*  mipposed  to  be  obnoxious.    ^^  It  is  unnecessary  to  dilate  on  tfib 
appointment  of  senators  by  the  state  legislatures.    Among  the  various 
modes,  which  might  have  been  devised  for  constituting  this  branch  of 
the  government,  that  which  has  been  proposed  by  the  convention  is 
probably  the  most  congenial  with  the  public  opinion.     It  is  recom- 
mended  by  the  double  advantage  of  favoring  a  select  appcnntmeiii, 
and  of  ^ving  to  the  state  governments  such  an  agency  in  the  fomuir 
tion  of  the  federal  government,  as  must  secure  the  authority  of  the 
former,  and  may  form  a  convenient  link  between  the  two  systems."  ^ 
This  is  very  subdued  praise ;  and  indicates  more  doubts,  than  experi- 
ence has,  as  yet,  justified.^ 

§  705.  The  constitution  has  not  provided  for  the  manner,  in  which 


>  See  Mr.  Randolph's  fifUi  Resolation,  Joam.  of  Conyention,  67, 86 ;  Yates's  Minutes, 
4  EUiot's  Debates,  58,  59.  * 

*  Journal  of  Convention,  105,  106,  130;  Tates's  Minutes,  4  Elliot's  Debates,  58, 59, 
63,64,  99  to  103. 

'  Journ.  of  Convention,  105, 106, 147,  207,  217,  238;  Yates's  Minutes,  4  Elliot's  D^ 
bates,  63, 64.  -  '> 

Yates's  Minutes,  4  Elliot's  Debates,  62,  63,  64;  3  Elliofs  Debfttes,  49. 

*  The  Federalist,  No.  62,  27 ;  1  Kenfs  Comm.  Lect  11,  p.  211. 

*  See  also  The  Federalist,  No.  27. 
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the  choice  Bball  be  made  bj  the  atate  legislatarea,  whether  by  &  joint, 
or  by  a  concurreDt  vote ;  the  latter  is,  where  both  branches  form  one 
Msemblj,  and  ^ve  a  united  vote  numerically ;  the  former  la,  where 
each  branch  ^vea  a  separate  and  independent  vote.'  Aa  each  of  the 
state  legislatm-es  now  consiata  of  two  branches,  this  is  a  very  important 
practical  question.  Generally,  bat  not  universally,  the  choice  of 
senators  is  made  by  a  coocnrrent  vote.'  Another  question  might  bo 
suggested,  whether  the  executive  constitutes  a  part  of  the  le^^ature 
for  such  a  purpose,  in  cases  where  t^e  atate  constitution  ^vea  him  » 
qualified  negative  upon  the  lawa.  But  this  has  been  silently  and  um- 
Tersally  settled  agunat  the  executive  participation  in  the  appointment. 
§  706.  Thirdly ;  the  number  of  senators.  Each  state  ia  entitled  to 
two  senators.  It  ia  obvious,  that  to  ensure  competent  knowledge  and 
ability  to  discharge  all  the  functions  entrusted  to  the  senate,  (of  whicEi 
more  will  be  stud  hereaf.er,)  it  is  indispensable,  that  it  should  conust 
of  a  number  soffitnen  ly  large  to  ensure  a  sufficient  variety  of  talents, 
experience,  and  practical  skill,  for  the  discharge  of  all  tiieir  duties. 
The  le^slative  power  alone,  for  ita  enlightened  and  prudent  exercise, 
requires  (as  has  been  already  shown)  no  small  share  of  patriotism,  and 
knowledge,  and  ability.  In  proportion  to  the  extent  and  variety  of 
the  labors  of  le^lation,  there  should  be  members,  who  should  share 
them,  in  order,  that  there  may  be  a  punctual  and  perfect  performance 
of  them.  If  the  number  be  very  small,  there  is  danger,  that  some  of 
the  proper  duties  will  be  overlooked,  or  neglected,  or  imperfectly 
attended  to.  No  human  genius,  or  industry,  ia  adequate  to  all  the 
vast  concerns  of  government,  if  it  be  not  luded  by  the  power  and  skill 
of  numbers.  The  senate  ought,  therefore,  on  this  account  alone,  to  be 
somewhat  numerous,  though  it  need  not,  and  indeed  ought  not,  for 
other  reasons,  to  be  aa  nomerons,  as  the  house.  Besides ;  numbers 
arc  important  to  ^ve  to  the  body  a  sufficient  firmneas  to  remt  the 
influence,  which  the  popular  branch  will  ever  be  solicitous  to  exert 
over  them.    A  very  small  body  is  more  easy  to  be  overawed,  and 


I  Rnwie  on  Conetit.  37  ;  1  Seat's  Cmnm.  Lcct  II,  p.  211,  212. 

>  1  Kent's  Comm.  !.£«.  11,  p-  211,  213.    Mr.  ChanMllor  Kent  Sltja,  io  his  Connnent' 

arie-s  (1  Kent's  Comm.  Lect.  II,  p.  212,)  that  in  New  York  the  senators  are  elected  by 
a  joint  vote,  if  the  too  houses  do  not  teparatelj  cODcar.  Bat  his  own  opinion  is,  that 
the  inic  coostmction  of  the  constitatioii  npon  principle  is,  that  it  shonld  be  by  a  coacui- 
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on  earth,  whose  duties  are  more  various,  and  interesting,  and  import- 
ant to  the  public  welfare ;  and  none,  which  calls  for  higher  talents, 
and  more  comprehenmre  attiuomenta,  and  more  untiring  industiy,  and 
integrity. 

§  708.  In  the  convention  there  was  a  considerate  diversity  of 
opinion,  aa  to  the  number,  of  which  the  senate  should  consist,  and  the 
apportioument  of  the  number  among  the  states.  When  the  principle 
of  an  equality  of  representation  was  decided,  the  only  question  seems 
to  have  been,  whether  each  state  should  have  three,  or  two  members. 
Three  was  rejected  by  a  vote  of  lune  states  against  one ;  and  two 
inserted  by  a  vote  of  nine  states  agunst  one.*  It  does  not  appear, 
tiiat  any  proposition  was  ever  enterttuned  for  a  less  number  than  two  ; 
and  the  silence  of  all  public  discussion  on  this  subject  seems  to  indi- 
cate, that  the  public  opinion  decidedly  adopted  the  lowest  number,  under 
the  confederation,  to  be  the  proper  number,  if  an  equality  of  represent- 
ation was  to  be  admitted  into  the  senate.  Whatever  may  be  the  future 
increase  of  states  in  the  union,  it  is  scarcely  probable,  that  the  number 
will  ever  exceed  that,  which  will  fit  the  senate  for  the  best  performance 
of  all  its  exalted  functions.  The  British  house  of  lords,  at  this  moment, 
probably  exceeds  any  number,  wluch  will  ever  belong  to  the  American 
senate  ;  and  yet,  notwithstanding  the  exaggerated  declamation  of  a  few 
ardent  minds,  the  sober  sense  of  the  nation  has  never  felt,  that  its  num- 
ber was  either  a  burthen,  or  an  infirmity  inherent  in  the  constitution.^ 

§  709.  Fourthly ;  the  term  of  service  of  the  senators.  It  is  for 
six  years  ;  although,  as  will  be  presently  seen,  another  element  in  the 
composition  of  that  body  b,  that  one  third  of  it  is  changed  every  two 
years. 

What  would  be  the  most  proper  period  of  ofBce  for  senators,  was  an 
inquiry,  admitting  of  a  still  wider  range  of  argument  and  opinion, 
than  what  would  be  the  most  proper  for  the  members  of  the  house  of 
representatives.     The  subject  was  confessedly  one  full  of  intricacy 


mimlKT  of  senators  is  at  present  limited  to  tMrtj-two.  It  is  not  probable,  tbat  it  will 
ever  cxFccd  fitly."  (1  Tuck.  Black.  Comm.  App.  233.)  How  itraogelj  has  our  national 
growth  already  outstripped  a]]  human  calculalioni 

'  Journal  of  ConTention,  23d  July,  IBS.     See  also  Id.  156, 162, 175,  ITS,  ISO,  198. 

'  Sec  the  Remarks  qaoted  in  1  Tucker's  Black.  Comm.  App.  223 ;  2  Wilson's  Law 
Lcct.  151).  In  1603  the  house  of  lords  was  said  lo  be  composed  of  about  S30;  il  now 
probably  exceeds  3S0.  [In  1B29  the  munber  of  Ihe  house  of  Feeia  was  393.  In  iSSO  it 
waa  447.] 
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tgtuQst  this  prolonged  term  of  service  of  the  senators  beyond  that 
fixed  for  the  members  of  the  house  of  representatiTea,  both  in  the  con- 
TenlioD,  and  before  the  people,  when  the  constitution  was  under  tbeii 
advisement.^  Perhaps  some  of  those  objections  still  linger  in  the 
minds  of  many,  who  entertain  a  ^neral  jealousy  of  the  powers  of  the 
onion ;  and  who  easily  persuade  themselves  on  that  account,  that 
power  should  frequently  change  hands  in  order  to  prevent  comipljoa 
and  tyranny.  The  perpetuity  of  a  body  (it  has  been  siud)  is  favora- 
ble to  every  stride  it  may  be  disposed  to  make  towards  extending  its 
own  power  and  influence  in  the  government.  Such  a  tendency  is  to 
be  discovered  in  all  bodies,  however  constituted,  and  to  which  no  effect- 
nal  check  can  be  opposed,  but  frequent  dissolutions  and  elections.' 
!Ehe  truth  of  this  remark  may  be  admitted ;  but  there  are  many  cir- 
cumstances, which  may  justly  vary  its  force  and  application.  While, 
on  the  one  hand,  perpetuity  in  a  body  may  be  objectionable,  on  the 
other  hand,  continual  fluctuations  may  be  no  less  so,  with  reference  to 
its  duties  and  functions,  its  powers,  and  its  efficiency.  There  are 
dangers  arising  from  too  great  frequency  in  elections,  as  well  as  from 
too  small.  The  path  of  time  wisdom  is  probably  best  attained  by  a 
moderation,  which  avoids  either  extreme.  It  may  be  said  of  too  much 
jealousy,  and  of  too  much  confidence,  that,  when  either  is  too  freely 
admitted  into  public  councils,  It  betrays  like  treason. 

§  711.  It  seems  paradoxical  to  assert,  (as  has  been  already  inti- 
mated,) but  it  is  theoretically,  as  well  as  practically  true,  that  a  deep- 
felt  responsibility  is  incompatible  with  great  frequency  of  elections.^ 
Men  can  feel  little  interest  in  power,  which  slips  away  almost  as  soon, 
as  it  is  grasped ;  and  in  measures,  which  they  can  scarcely  do  more 
than  begin,  without  hoping  to  perfect.  Few  measures  have  an  imme- 
diate and  sensible  operation,  exactly  accor^ng  to  their  wisdom  or 
policy.  For  the  most  part,  they  are  dependent  upon  other  measures, 
or  upon  time,  and  gradual  intermixtures  with  the  business  of  life,  and 
the  general  institutions  of  society.'  The  first  superficial  view  may 
shock  popular  prejudices,  or  errors ;  while  the  ultimate  results  may  be 
as  admirable  and  excellent,  as  they  are  profound  and  distant.  Who 
can  take  much  interest  in  weaving  a  single  tiireod  into  a  measure, 


•  1  Talker's  Black.  Comm.  App.  196. 
'  The  FedendiiC,  No.  S3. 
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which  becoQies  an  eranescent  quantity  in  the  main  ftbrie,  whose  ioB* 
tore  reqmres  constant  skill,  and  many  adaptations  fiom  the  nme  faial| 
before  its  perfection  can  be  secured,  or  even  be  prophesied  ? 

§  712.  The  objections  to  the  senajborial  term  of  office  aU  Tesobi 
tiiemselves  into  a  single  argument,  howeyer  varied  in  its  fimns,  m 
illustrations.  That  argument  is,  that  political  power  is  liable  to  b 
abused ;  and  that  the  great  security  for  pubUo  liberty  consisis  k 
brin^g  home  respondbility  and  dependence  in  those  who  m 
entrusted  with  office ;  and  these  are  best  attuned  by  abort  periods  rf 
office,  and  frequent  expressions  of  public  opinion  in  the  choice  of 
officers.  If  the  argument  is  adnutted  in  its  most  ample  scope,  it  id 
leaves  the  question  open  to  much  discussion,  what  is  the  proper  period 
of  office,  and  how  frequent  the  elections  should  be.  This  quesiki 
must,  in  its  nature,  be  complicated ;  and  may  admit,  if  it  does  not 
absolutely  requirci  cUfferent  answers,  as  applicable  to  difierent  fim^ 
tionaries.  Without  wandering  into  ingenious  speculations  upcm  ifae 
topic  in  its  most  general  form,  our  object  will  be  to  present  the  reasoB^ 
wUch  have  been,  or  may  be  relied  on,  to  establish  the  sound  poli^ 
and  wisdom  of  the  duration  of  office  of  the  senators  as  fixed  by  iitf 
constitution.  In  so  doing,  it  will  become  necessary  to  glance  at  soo9 
suggestions,  which  have  already  occurred  in  considering  the  orguaOt 
tion  of  the  other  branch  of  the  legislature.  It  may  be  proper,  hot- 
ever,  to  premise,  that  the  whole  reasoning  applies  to  a  moderate  dvt- 
tion  only  in  office ;  and  that  it  assumes,  as  its  basis,  the  abeoIatB 
necessity  of  short  limitations  of  office,  as  constituting  indispensabb 
checks  to  power  in  all  republican  governments.  It  would  almost  be 
useless  to  descant  upon  such  a  basis,  because  it  is  universally  admitted 
in  the  United  States  as  a  fundamental  principle  of  all  their  constitor 
tions  of  government. 

§  713.  In  the  first  place,  then,  all  the  reasons,  which  apply  to  the 
duration  of  the  legislative  office  generally,  founded  upon  die  adfaa* 
tages  of  various  knowledge,  and  experience  in  the  principles  and  duties 
of  legislation,  may  be  urged  with  increased  force  in  regard  to  the 
senate.  A  good  government  implies  two  things ;  first,  fidelity  to  the 
object  of  government,  which  is  the  happiness  of  the  people  ;  secondly, 
a  knowledge  of  the  means,  by  which  that  object  is  to  be  attained. 
Some  governments  are  deficient  in  both  tl^ese  qualities  ;  most  are  defi- 
cient m  the  first.  Some  of  our  wisest  statesmen  have  not  scrupled  to 
assert,  that  in  the  American  governments  too  little  attention  has  been 
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ptud  to  the  latter.^  It  is  utterly  imposnble  for  an;  assembly  of  men, 
called  for  the  moat  part  from  the  pnismts  of  private  life,  contdnned  in 
appointment  for  a  short  time,  and  led  bj  no  penaanent  motive  to  devote 
&e  intervals  of  public  occupation  to  i^e  stad;  of  Ihe  nature  and 
operations  of  government,  to  escape  from  the  oonnnismon  of  many 
errors  m  the  discharge  of  their  legislative  functions.^  In  proportion 
to  the  extent  and  variety  of  these  fonetions,  the  national  interests, 
which  they  involve,  aoi  the  national  duties,  which  thej  imply,  ought 
to  rise  the  intellectual  qualifications,  and  solid  attiunments  of  the 
members.  Even  in  our  domestic  ooncems,  what  are  our  volmninoua, 
and  even  chan^g  codes,  but  mooumentB  of  deficient  wisdom,  hasty 
resolves,  and  still  more  hasty  repeals  ?  What  are  they,  but  admom- 
tions  to  the  people  of  tiie  dangers  of  rash,  and  premature  le^Iation,' 
of  ignorance,  that  knows  not  its  own  mistakes,  or  of  overweening  con- 
fidence, which  heeds  not  its  own  follies  ? 

^  714.  A  well  constituted  senate,  then,  which  should  interpose  some 
testnunta  upon  the  sudden  impulses  of  a  more  numerous  branch,  would, 
on  this  account,  be  of  great  v^ue.*  But  ita  value  would  be  incalcu- 
lably increased  by  making  its  term  of  office  such,  that  wit^  moderate 
industry,  talents,  and  devotion  to  the  public  service,  its  members  could 
scarcely  fail  of  having  the  reasonable  information,  wluch  would  guard 
them  against  gross  errors,  and  the  reasonable  firmness,  which  would 
enable  them  to  resist  visionary  speculations,  and  popular  excitements. 
If  public  men  know,  that  they  may  safely  wait  for  the  gradual  action 
of  a  sound  public  opinion,  to  decide  upon  the  merit  of  their  actions 
and  measures,  before  they  can  be  struck  down,  they  wiU  be  more  ready 
to  assume  responsibility,  and  pretenmt  present  popularity  for  future 
solid  reputation.^  If  they  are  designed,  by  the  very  stmctore  of  the 
government,  to  secure  the  states  agunst  encroachments  upon  their 
rights  and  liberties,  this  very  permanence  of  office  adds  new  means  to 
effectuate  the  object.     Popular  opinion  may,  perhaps,  in  its  oi 


'  The  Federalist,  No.  62 ;  2  Wilson's  Law  Lect.  1«,  147,  US. 

'  Tlie  FederalUit,  No.  62 ;  I  Etliot'e  Debatea,  «5,  66 ;  Id.  »9  to  384 ;  3  Elliot'a  Dft. 
bate^, :)»,  51 ;  2  Wilson's  Law  Lect.  152;  1  Keot's  Comm.  Lect.  11,  p.  212- 

=  Tlio  Federalist,  No.  62. 

•  The  Federalist,  No.  63 ;  1  Elliot's  Debates,  359,  360,  S6I,  269  to  384;  2  WilsOU'l 
Law  Lect.  146,  147,  148,  153;  1  Eeot'e  Comm.  319. 

'  See  1  Elliot's  Debatee,  363,  364,  369  to  278 ;  8  EUiot'i  JMbM,  48  to  SI. 
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extravagant  sallies,  at  the  instance  of  a  &wning  demagogae,  or  a 
fevorite  chief,  incline  to  overleap  the  constitutional  barriers,  m  ofte 
to  aid  their  advancement,  or  gratify  their  ambition.  But  the  sofid 
judgment  of  a  senate  may  stay  the  evil,  if  its  own  duration  of  power 
exceeds  that  of  the  other  branches  of  the  government,  or  if  it  eoor 
bines  the  joint  durability  of  both.  In  point  of  &ct,  the  senate  hm 
this  desirable  limit.  It  combines  the  period  of  office  of  the  exeeutivs 
with  that  of  the  members  of  the  house  ;  while  at  the  same  time,  firan 
its  own  biennial  changes,  (as  we  shall  presently  see,)  it  is  ailentlj 
subjected  to  the  deliberate  voice  of  the  states. 

§  715.  In  the  next  place,  mutability  in  the  public  councils,  maaf 
from  a  rapid  succession  of  new  members,  is  found  by  experience  it 
work,  even  in  domestic  concerns,  serious  ixuschie&.     It  is  a  knom 
fibct  in  the  hbtory  of  the  states,  that  every  new  election  changei 
nearly  or  quite  one  half  of  its  representatives ;  ^  and  in  the  natioDal 
government  changes  less  frequent  or  less  numerous  can  scarcdy  bs 
expected.    From  this  change  of  men,  there  must  unavoidably  arise  a 
change  of  opinions ;  and  with  thb  change  of  opinions  a  corr^poodail 
change  of  measures.    Now  experience  demonstrates,  that  a  cootmoal 
change,  even  of  good  measures,  is  inconsistent  with  every  rub  of 
prudence  and  every  prospect  of  success.^    In  all  human  affiurs,  6m 
is  required  to  consolidate  the  elemente  of  the  best  concerted  measorefl, 
and  to  adjust  the  little  interferences,  which  are  incident  to  all  kgeiik^ 
tion.     Perpetual  changes  in  public  institutions  not  only  occasion  into- 
lerable controversies  and  sacrifices  of  private  interests ;  but  check  the 
growth  of  that  steady  industry  and  enterprise,  which,  by  wise  forecast, 
lay  up  the  means  of  future  prosperity.    Besides ;  the  instability  of 
public  councils  gives  an  unreasonable  advantage  to  the  sagacious,  the 
cunning,  and  the  moneyed  capitalists.    Every  new  regulation  concem- 
ing  commerce,  or  revenue,  or  manufactures,  or  agriculture,  or  in  any 
manner  affecting  the  relative  value  of  the  different  species  of  property, 
presents  a  new  harvest  to  those,  who  watch  the  change,  and  can  trace 
the  consequences ;  a  harvest,  which  is  torn  &om  the  hand  of  Ae 
honest  laborer,  or  the  confiding  artisan,  to  enrich  those,  who  coolly 
look  on  to  reap  profit,  where  they  have  sown  nothing.^    In  short,  such 


>  The  Federalist,  No.  62.  «  Id.  No.  62  j  1  Kent's  Comm.  212,  213 

^  The  Federalist,  No.  62. 


CH.  Z.]  THB  SKNATE.  606 

a  state  of  tluDgB  generates  the  worst  poseionB  of  selfislmess,  aod  the 
worst  spiiit  of  gambg.  Howerer  paradoxical  it  may  seem,  it  is  ne- 
vertheless true,  that  in  aS8^  of  government,  the  best  measures,  to  be 
safe,  must  be  slowly  introdaced ;  tmi  the  wisest  couninla  are  those, 
which  proceed  by  steps,  and  reach,  drcnitonsly,  their  conclu^on.  It 
is,  then,  important  in  this  general  view,  iliat  all  the  public  functiona- 
ries shoald  not  terminate  tiieir  offices  at  tiie  same  period.  The  gra- 
dual infusion  of  new  elementSj  which  may  mingle  with  the  old,  secures 
a  gradual  renovation,  and  a  permanent  union  of  tiie  whole. 

§  716.  But  the  ill  effecte  of  a  mutable  government  are  still  more 
strongly  felt  in  the  intercourse  with  foreign  nations.  It  forfeits  the 
respect  and  confidence  of  foreign  nations,  and  all  the  advantages  con- 
nected with  national  character.*  It  not  only  lays  its  meaeures  open 
to  the  silent  opetationB  of  foreign  intrigue  and  management ;  but  it 
subjects  its  whole  policy  to  be  counteracted  by  the  wiser  and  more 
stable  policy  of  its  foreign  rivals  (md  adversaries.  One  nation  is  to 
another,  what  one  individual  is  to  another,  witii  this  melancholy  dis- 
tinction perhaps,  that  nations,  with  fewer  benevolent  emotions  than 
individuals,  are  ander  fewer  restraints  also  from  taking  undue  advan- 
tages  of  the  indiscretions  of  each  other.'  If  a  nation  is  perpetually 
fluctuating  in  its  measures,  as  to  the  protection  of  agriculture,  com- 
merce, and  manufiMtures,  it  exposes  all  its  inGrmitJes  of  purpose  to 
foreign  nations  ;  and  the  latter  with  a  systematical  sagacity  will  sap 
all  the  foundations  of  its  prosperity.  From  this  cause,  under  the  con- 
federation, America  snffered  the  most  serious  evils.  "  She  finds," 
etii  tlie  Federalist,^  with  unusual  boldness  and  freedom,  "  that  she  is 
held  in  no  respect  by  her  friends ;  that  she  is  the  derision  of  her 
enemies  ;  and  that  she  is  a  prey  to  every  nation,  which  has  an  interest 
in  speculating  on  her  fluctuating  councils,  and  embarrassed  afiurs." 

§  717.  Further;  foreign  governments  can  never  safely  enter  into 
any  permanent  arrangements  with  one,  whose  councils  and  govern- 
ment are  perpetually  fluctuating.  It  was  not  unreasonable,  therefore, 
for  them  to  object  to  tiie  continenbd  congress,  Uiat  they  could  not 
guaranty  the  fulfilment  of  any  treaty;  and  theref<ffe  it  was  useless  to 
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whole  body.  And  if  Buch  nuiTeraal  comiptioii  should  prev^,  it  is 
quite  idle  to  talk  of  usurpation  and  aristocracy  ;  for  the  govenunent 
would  then  be  exactly,  what  the  people  would  choose  it  to  be.  It 
would  represent  exactly,  what  they  would  deem  fit.  It  would  perpe- 
tuate power  in  the  very  form,  which  they  would  advise.  No  form  of 
government  ever  proposed  to  contrive  a  method,  by  which  the  will  of 
the  people  should  be  at  once  represented  and  defeated  ;  by  which  it 
should  choose  to  be  enslaved,  and  at  the  same  tjme,  by  which  it  should 
be  protected  in  its  freedom.  Private  and  public  virtue  is  the  founda- 
tion of  republics  ;  and  it  b  folly,  if  it  ia  not  madness,  to  expect,  that 
rulers  will  not  buy,  what  the  people  are  eager  to  sell.  The  people 
may  guard  themselves  ag^nst  the  oppressions  of  their  goyemors  ;  but 
who  shall  guard  them  against  their  own  oppresaon  of  themselves  ? 

^  720.  But  experience  is,  after  all,  the  best  test  upon  all  subjects  of 
tlua  sort.  lime,  which  dissolves  the  frail  fabrics  of  men's  opinions, 
serves  but  to  confirm  the  judgments  of  nature.  What  are  the  lessons, 
■ffhioh  the  history  of  our  own  and  other  institutions  teaches  us  ?  In 
Great  Britain  the  house  of  lords  ia  hereditary ;  and  yet  it  has  never 
hitherto  been  able  successfully  to  assail  the  public  liberties ;  and  it 
has  not  iinfreqiiently  preserved,  or  enforced  them.  The  house  of  com: 
mons  is  now  chosen  for  seven  years.  Is  it  now  less  an  organ  of  the 
popular  opmioQ,  and  less  jealous  of  the  pubUc  rights,  than  it  was 
during  annual,  or  triennial  parliaments?  In  Vir^nia,  the  house  of 
delegates,  before  the  revolution,  was  chosen  for  seven  years ;  and  in 
some  of  the  other  colonies  for  three  years.^  AVere  they  then  aubser- 
yient  to  the  crown,  or  faithless  to  the  people  ?  In  the  present  consti- 
tutions of  the  states  of  America,  there  is  a  great  diversity  in  the  terms 
of  office,  as  well  as  the  qualifications,  of  tte  state  senates.  In  New 
York,  Virgbia,  Pennsylvania,  and  Kentucky,  the  senate  is  chosen  for 
four  years  ;  ^  in  Delaware,  Mississippi,  and  Alabama,  for  three  yeara ; 
in  South  Carolina,  Tennessee,  Ohio,  Missouri,  and  Louisiana,  bien- 
nially ;  in  Maryland,  for  five  yeara  ;  in  the  other  states  annually.^ 
These  diversities  are  as  striking  in  the  constitutions,  which  were  framed 
as  long  ago,  as  the  times  of  the  revolution,  as  in  those,  which  are  the 
groivth,  as  it  were,  of  yesterday.     No  one,  with  tmy  show  of  reason 


'  1  Elliot's  Dcbtttes,  272.  '  The  Federalist,  No.  39. 

J  Dr.  Licbcr's  Encvcl.  Americana,  art.   Coiu:itulioia  of  ihe  Sfatet;  The  FedenJist, 


i 


I 


•'    I  : 


— ^.U5i.,i,,  It  would 

"<>arh-  (..<jual,  an.l  the 

ti"n  of  office  ,.u^],t  to 

ivitJiout  any  assi^u'iM 

manifest,  tJien,  that  t 

**^'""  circumstances  of 

-<       ,.  *  :,  i  ?"*^  <lifferent  modifi, 

'  danger  to  liberty  on  tl 

■Ihcre  aro  many  guards 

ftrt.fy  the  benefits,  or  1 

i?  the  clioicc  of  organi: 

^iole  best,  which  secur 

tod  fidelity  in  the  disch, 

pie  of  Maryland  is,  peri 

one,  which  has  been  broi 

With  all  the  objections  ra 

ttnd,  the  senate  is  not  on 

exclusive  right  to  fill  all  m 

aunng  the  term.i    What 

wtical  objections,  and  col 

liberties!     Yet  Maryland 

government,  and  rational 

^f    If  examples  are  , 

jot  less  striking.    In  Spar 

the  people,  were  found  an  < 

oontmually  gaining  authorit 

OTra  hands,    Tim  t,.:i. 


l.-i 


CH.  X.]  THB  SENATE.  fi09 

^  722.  Considering,  then,  ite  rarions  functjons  of  the  senate,  ike 
qualifications  of  skill,  experience,  and  information,  which  are  required 
to  discharge  them,  and  the  importance  of  interpo3ing,  not  a  nominal, 
but  a  real  check,  in  order  to  guard  the  states  from  aaurpations  upon 
their  authority,  and  the  people  &om  becoming  the  victims  of  violent 
paroxysms  in  legislation ;  the  term  of  six  years  would  seem  to  hit  tha 
just  medium  between  a  duration  of  office,  which  would  too  much  resist, 
and  a  like  duration,  which  would  too  mnch  invite  those  changes  of  policy, 
foreign  and  domestic,  which  the  best  interests  of  tbc  country  may  require 
to  be  deliberately  weighed,  and  gradually  introduced.  If  the  state  goT- 
emments  are  found  tranquil,  and  prosperous,  and  safe,  with  a  senate  of 
two,  three,  four,  and  five  years*  duration,  it  would  seem  impoa^ble 
for  the  union  to  be  in  danger  from  a  term  of  service  of  six  years.' 

^  723.  But,  as  if  to  make  assurance  doubly  sure,  and  take  a  bond 
of  fate,  in  order  to  quiet  the  last  lingering  scruples  of  jealousy,  the 
succeeding  clause  of  the  constitution  has  interposed  an  intermediate 
change  in  the  elements  of  the  body,  which  would  seem  to  make  it 
absolutely  above  exception,  if  reason,  and  not  fear,  Is  to  prevul ;  and 
if  government  is  to  be  a  reality,  and  not  a  vision. 

5  724.  It  declares,  "  Immediately  after  they  (the  senators)  shall 
"  be  assembled,  in  consequence  of  the  first  election,  they  thall  be  di- 
"  vided,  as  equally  as  may  be,  into  three  classes.  The  seats  of  the 
"  senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the 
"  second  year ;  of  the  second  class,  at  the  expiration  of  the  fourth 
"  year ;  and  of  the  third  class,  at  the  expiration  of  the  sixth  year,  so 
"  that  one  third  may  be  chosen  every  second  year."  A  proposition 
was  made  in  the  convention,  that  (iie  senators  should  be  chosen  for 
nine  years,  one  third  to  go  out  biennially,  and  was  lost,  three  states 
voting  in  the  affirmative,  and  eight  in  tho  negative  ;  and  then  the 
present  limitation  was  adopted  by  a  vote  of  seven  states  against  four.* 
Here,  then,  is  a  clause,  wluch,  without  impairing  the  efficiency  of  the 
senate  for  the  discbarge  of  its  high  functions,  gradually  changes  its 
members,  and  introduces  a  biennial  appeal  to  the  states,  which  must 
for  ever  prohibit  any  permanent  combination  for  sinister  purposes. 
Ko  person  would  probably  propose  a  less  duration  of  office  for  the 
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the  8tat«  le^elatnre,  it  became  iodispeosable  to  proTide  for  th&t  en- 
geacy.  Accordinglj  the  same  clause  proceeds  to  declare  :  "And  if 
'*  vacancies  happen  hj  resignation,  or  otherwise,  during  the  recess  of 
"  the  legislature  of  any  state,  the  execotive  thereof  may  make  tempo- 
"  rary  appointments  until  the  next  meeting  of  the  lepalature,  which 
"  shall  then  fill  such  vacancies."  It  does  not  appear,  that  any  strong 
objection  was  urged,  in  the  convention,  against  this  proportion, 
although  it  was  not  adopted  without  some  opposition.'  There  seem 
to  have  been  three  oourees  presented  for  the  con^deiation  of  the 
convention ;  either  to  leave  the  vacancies  unfilled  until  the  meeting  of 
the  state  legislature  ;  or  to  allow  the  state  legislatures  to  provide  at 
their  pleasure,  prospectively  for  &e  occurrence  ;  or  to  confide  a  tempo- 
rary appointment  to  some  select  state  functionary  or  body.  The  latter 
was  deemed  the  most  satisfactory  and  convenient  course.  Confidenoe 
might  justly  be  reposed  in  the  state  executive,  as  representing  at  once 
the  interests  and  wishes  of  the  state,  and  enjoying  all  Uie  proper  means 
of  knowledge  and  responsibility,  to  ensure  a  judicious  appointment.' 

^  728.  Fifthly ;  the  qaalifications  of  senators.  The  coustitution 
declares,  that  "  No  person  shall  be  a  senator,  who  shall  not  have 
"  attained  the  age  of  tldrty  years,  and  been  nine  years  a  citizen  of  the 
"  United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of 
*'  that  state,  for  which  he  shall  be  chosen."  As  the  nature  of  the 
duties  of  a  senator  requires  more  experience,  knowledge,  and  stability 
of  character,  than  those  of  a  representative,  the  qualification  in  point 
of  age  is  raised.  A  person  may  be  a  representative  at  twenty^ve ; 
but  he  cannot  be  a  senator  until  thirty.  A  similar  qnalification  of 
age  was  required  of  the  members  of  tiie  Eoman  senate.^    It  would 


'  Jouronl  of  ConventLon,  91h  Aog.  237,  238.* 

*  In  Ilic  cftso  of  Mr.  Lanman,  a  geimwr  from  Coonecticat,  a  question  occurred, 
Trhcihcr  the  iitiitc  cxotolive  could  make  an  appointment  in  the  recew  of  the  Btote  Icgig- 
latiirc  in  anticipation  of  the  expinitioa  of  tbe  Una  of  offii«  of  an  existing  seuator.  It 
was  dcciited  b/  (ho  senate,  that  he  could  not  make  ench  an  appointment.  The  tacM 
H-cn;,  that  Mr.  Laninan's  term  of  aervice,  as  senator,  expired  on  the  third  of  Marcb, 
1825.  The  president  had  convoked  the  senate  to  meet  on  the  fourth  of  March.  The 
goicrnor  of  Connecticut,  in  the  recess  of  the  leglilatare,  (whoso  session  would  be  in 
JVIny,)  on  (he  ninth  of  the  preceding  February  appointed  Mr.  Liiuman,  as  senator,  to  rit 
in  the  scnnic  after  the  third  of  March.  The  senate,  by  a  vote  of  2310  18,  derided,  that  the 
appointment  could  not  be  constitutionallj  made,  until  after  the  racanr/  had  actually 
occMrred.  See  Gordon's  Digest  of  the  Lam  'of  the  United  Slates,  1S37,  Appendix, 
Bote  1,  B. 

'  1  Kent's  Comm.  LetX.  11,  p.  214. 
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great  security  for  fidelity  and  promptitude  in  the  diBcharge  of  official 
duties.  If  emiueDt  exceptions  could  be  stated,  they  would  furnish  no 
safe  rule ;  and  should  rather  teach  us  to  fear  our  being  nusled  by 
brilliancy  of  talent,  or  dismterested  patriotism,  into  a  confidence, 
vhich  might  betray,  or  an  acquiescence,  which  might  veaken,  that 
jealousy  of  foreign  influence,  which  is  one  of  the  meia  supports  of 
republics.  In  the  convention  it  was  at  first  proposed,  that  the  limita- 
tion should  be  four  years  ;  and  it  was  finally  altered  by  a  vote  of  six 
states  against  four,  one  being  divided,  which  was  afterwards  confirmed 
by  a  vote  of  eight  states  to  three.'  This  subject  has  been  already 
somewhat  coo^dered  in  another  place  ;  and  it  may  be  concluded,  by 
adopting  the  language  of  the  Federalist  on  the  same  clause.  "  The 
term  of  nine  years  appears  to  be  a  prudent  mediocrity  between  a  total 
exclusion  of  adopted  citizens,  whose  merit  and  talents  may  claim  a 
share  in  the  public  confidence,  and  an  indiscriminate  and  hasty  adnus- 
uon  of  them,  which  might  create  8  channel  for  foreign  infiuence  in  the 
national  councils."  ' 

§  731.  The  only  other  qualification  is,  that  the  senator  shall,  when 
elected,  be  an  inhabitant  of  the  state,  for  which  he  is  chosen.  This 
scarcely  requires  any  comment ;  for  it  is  manifestly  proper,  that  a  state 
should  be  represented  by  one,  who,  besides  an  intimate  knowledge  of 
all  its  wants  and  wishes,  and  local  pursuits,  should  have  a  personal  and 
immediate  interest  in  all  its  measures  touching  its  sovereignty,  its 
rights,  or  its  influence.  The  only  surprise  is,  that  provision  was  not 
made  for  his  ceasing  to  represent  the  state  in  the  senate,  as  soon  as  he 
should  cease  to  be  an  inhabitant.  There  does  not  seem  to  have  been 
any  debate  in  the  convention  on  the  propriety  of  inserting  the  clause, 
as  it  now  stands. 

§  732.  In  concluding  this  topic.  It  is  proper  to  remark,  that  no 
qualification  whatsoever  of  property  is  established  in  regard  to  sena- 
tors, as  none  had  been  established  in  regard  to  representatives.  Merit, 
therefore,  and  talent  have  the  freest  access  open  to  ihem  into  every 
department  of  ofiice,  under  the  national  government.  Under  such 
circumstances,  if  the  choice  of  the  people  is  bat  directed  by  a  suitable 
sobriety  of  judgment,  the  senate  cannot  iul  of  being  distinguished  for 


>  .laurnnl  of  Convemlon,  ai8,  238,  B39,  S48,  349. 

>  The  Federalist,  Ko.  fi2 ;  Bawle  on  tha  Coiutitutioii,  37 ;  1  Kent's  Conm.  Xect  lli 
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§  736,  The  propriety  of  creating  the  office  of  vice  president  will  be 
reserved  for  future  coDsideration,  when,  in  the  progress  of  these  com- 
mentaries, the  coDElitudoii  of  l^e  executive  department  comes  nnder 
review.^  The  reasons,  why  he  was  aathorized  to  pre^de  in  the  senate, 
belong  appropriately  to  this  place.        ■ 

^  737.  There  is  no  novelty  in  the  appointment  of  a  person  to 
preside,  as  speaker,  who  is  not  a  constituent  member  of  the  body, 
over  which  he  is  to  preside.  In  the  house  of  lords  in  England  tiie 
presiding  officer  is  the  lord  chancellor,  or  lord  keeper  of  the  great  seal, 
or  other  person  appointed  by  the  king's  commission  ;  and  if  none  such 
be  so  appointed,  then  it  b  said,  that  the  lords  may  elect.  Sut  it  ia 
by  no  means  necessary,  that  the  person  appointed  by  the  king  should 
be  a  peer  of  the  realm  or  lord  of  parliajnent.^  Nor  has  this  appoint- 
ment by  the  king  ever  been  complained  of,  as  a  grievance,  nor  has  it 
operated  with  inconvenience  or  oppression  in  practice.  It  is  on  the 
contrary  deemed  an  important  advantage,  both  to  the  officer,  and  to 
the  house  of  peers,  adding  dignity  and  weight  to  the  former,  and  se- 
curing great  legal  ability  and  talent  in  aid  of  the  latter.  This  consi- 
deration alone  might  have  had  some  influence  in  the  convention.  The 
vice  president  being  himself  chosen  by  the  states,  might  well  be 
deemed,  in  point  of  age,  character,  and  dignity,  worthy  to  preside  over 
the  deliberations  of  the  senate,  in  which  the  states  were  all  assembled 
and  represented.  His  impartiality  in  the  discharge  of  its  duties 
might  be  fairly  presumed  ;  and  the  employment  would  not  only  bring 
his  character  in  review  before  the  public ;  but  enable  him  to  justify 
the  public  confidence,  by  performing  his  public  functions  with  inde- 
pendence, and  firmness,  and  sound  discretion,  A  citizen,  who  was 
deemed  worthy  of  being  one  of  the  competitors  for  tiie  preadency, 
could  scarcely  fail  of  being  distinguished  by  private  virtues,  by  com- 
prehensive acquirements,  and  by  eminent  services.  In  all  questions 
before  the  senate  he  might  safely  be  appealed  to,  as  a  fit  arbiter  upon 
an  equal  division,  in  which  case  alone  he  is  entrusted  with  a  vote. 


to  wbich  tho  sennlc  interposed  a  strong  oppoaWon,  in  1832,  hag  been  deemed  by  some  of 
the  siiitca  30  cxccptionabte,  that  this  resistance  has  been  thought  worthy  of  high  praise. 
There  is  some  dnngcr  in  drawing  conclosions  from  a  ainglfl  exercise  of  tmy  power 
ogninit  its  general  utility  or  policy. 

'  See  2  Amcr.  Mawam,  557 ;  The  Federalut,  No.  68. 

'  1  Blitck.  Comm.  181 ;  3  Black.  Craiua.  47 ;  1  Tack.  Blade.  Conun.  App.  2M. 
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dent  of  office.  It  had  never  been  doubted,  mach  leas  denied,  fnnn 
the  first  orgatuzatnon  of  the  senate ;  and  its  existence  had  been 
assumed,  as  an  inherent  quality,  constitudonally  delegated,  sabject 
onl;  to  such  rules,  as  the  senate  should  from  time  to  time  prescribe. 
In  the  winter  session  of  1826,  the  vice  president  decided  in  effect, 
that,  as  president  of  the  senate,  he  had  no  power  of  preserving  order, 
or  of  calling  any  merober  to  order,  for  words  spoken  in  the  course  of 
debate,  upon  his  own  authority,  but  only  so  far,  as  it  was  given,  and 
regulated  by  the  rules  of  the  senate.^  This  was  a  virtual  surrender 
of  the  presiding  power  (if  not  universally,  at  least  in  that  case)  into 
the  hands  of  the  senate  ;  and  disarmed  the  officer  even  of  the  poifer 
of  self-protection  from  insult  or  abuse,  unless  the  senate  should  choose 
to  make  provision  for  it.  If,  therefore,  the  senate  should  decline  to 
confer  the  power  of  preserving  order,  the  vice  preudent  might  become 
a  mere  pageant  and  cipher  in  that  body.  If,  indeed,  the  vice  presi- 
dent had  not  this  power  virtute  officii,  there  was  nothing  to  prevent  the 
senate  from  confiding  it  to  any  other  officer  chosen  by  itself.  Nay,  if 
the  power  to  preside  bad  not  this  incident,  it  was  difficult  to  perceive, 
what  other  incident  it  had.  The  power  to  put  questions,  or  to  declare 
votes,  might  jwt  aa  well,  upon  similar  reasoning,  be  denied,  unless  it 
was  expressly  conferred.  The  power  of  the  senate  to  prescribe  rules 
could  DOt  be  deemed  ommpotent.  It  must  be  construed  with  reference 
to,  and  incoDuection  with  the  power  to  preside  ;  and  the  latter,  accord- 
ing to  the  common  sense  of  mankind,  and  of  public  bodies,  was  always 
understood  to  include  the  power  to  keep  order ;  upon  the  clear  ground, 
that  the  grant  of  a  power  includes  the  authority  to  make  it  effectual, 
and  also  of  self-preservation. 

5  740.  The  subject  at  that  lime  attracted  a  good  deal  of  discussion ; 
and  was  finally,  as  a  practical  inquiry,  put  aa  end  to  in  1828,  by  a 
rule  made  by  the  senate,  that  "  every  question  of  order  shall  be 
decided  by  the  president  without  debate,  subject  to  appeal  to  the 
senate."^  Sut  stJU  the  question,  as  one  of  constitutional  right  and 
duty,  liable  to  be  regulated,  but  not  to  be  destroyed  by  the  senate, 
deserves,  and  should  receive,  the  most  profound  investigation  of  every 
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tribunal  sliould  at  once  be  the  ftccuaen  and  the  jadgee ;  that  they 
should  first  decide  npoa  the  verity  of  the  accusation,  and  then  try  the 
offenders.^  The  first  object  in  the  adminiatratioii  of  justice  is,  or 
ought  to  be,  to  secure  an  impartial  trial.  This  is  so  fundamental  a 
mlc  in  all  republican  governments,  that  it  can  require  litUe  reasoning ' 
to  support  it ;  and  the  only  surprise  is,  that  it  could  ever  have  been 
overlooked, 

§  744.  The  practice  of  impeachments  seems  to  have  been  ori^nally 
derived  into  the  conmion  law  from  the  Germans,  who,  in  their  great 
councils,  sometimes  tried  capital  accusations  relating  to  the  public. 
JAcet  apud  concilium  accmare,  quoque  et  diacrimen  capitis  intendere? 
When  it  was  adopted  in  England,  it  received  material  improvements. 
In  Germany,  and  also  in  the  Grecian  and  Roman  republics,  the  peo- 
ple were,  at  the  same  dme,  the  accusers  and  the  judges ;  thus  tramp- 
ling down,  at  tho  outset,  the  best  safeguards  of  the  rights  and  lives  of 
the  citizens.^  But  in  England,  the  house  of  commons  is  invested  with 
the  sole  power  of  impeachment,  and  the  house  of  lords  with  the  sold 
power  of  trial.  Thus,  a  tribunal  of  high  dignity,  independence,  and 
intelligence,  and  not  likely  to  be  unduly  swayed  by  the  influence  of 
popular  opinion,  ia  established  to  protect  the  accused,  and  secure  to 
him  a  favorable  hearing.*  Montesquieu  has  deemed  such  a  tribunal 
worthy  of  the  highest  praise.*  Machiavel  has  ascribed  the  ruin  of  the 
republic  of  Florence  to  the  want  of  a  mode  of  providing  by  impeach- 
ment against  those  who  offended  against  the  state.  An  American 
commentator  has  hazarded  the  extraordinary  remark,  that,  "  If  die 
want  of  a  proper  tribunal  for  the  trial  of  impeachments  can  endanger 
the  liberties  of  the  United  States,  some  future  Machiavel  may  perhaps 
trace  their  destruction  to  the  same  source."  *  The  model,  from  which 
the  national  court  of  impeachments  is  borrowed,  is,  doubtless,  that  of 
Great  Britain ;  and  a  similar  constitutional  distributioo  of  the  power 
exists  in  many  of  the  state  governments.^ 


1  Knivle  on  Conat.  ch,  22.  p.  209,  210. 

=  4  ninok.  Comra.  260;  Tiwit.  de  Morih.  Germ-  12. 

'  4  Bkii'k.  Comm.  261 ;  2  Wilson's  Law  Led  164,  IGS,  16B. 

•  4  IJlack.  Comm.  261 ;  bat  see  Foley's  Moral  Ptulosophy,  B-  6,  ch.  B ;  1  Wilson'a 
iw  I.cct.  450,  451. 

'  Monlcsq.  Spirit  of  Laws,  B.  11,  ch.  8. 
'  1  Tucker's  Black.  Comm.  App.  348. 

*  The  Federalist,  Ho.  65,  66. 
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■where  the  remedy  would  otherwise  he  wholly  inadequate,  and  the 
grievance  he  incapable  of  redress.  Strictly  speaking,  then,  the  power 
partakes  of  a  political  character,  as  it  respects  injuries  to  the  society 
in  it9  political  character;  and,  on  this  account,  It  requires  to  be 
guarded  in  its  exercise  against  the  spirit  of  fac^on,  the  intolerance  of 
party,  and  the  sudden  moyements  of  popular  feeling.  The  prosecu- 
tion will  seldom  fail  to  agitate  the  passions  of  the  whole  community, 
and  to  divide  it  into  parties,  more  or  less  friendly,  or  hostile  to  the 
accused.  The  press,  with  its  unsparing  vigilance,  will  arrange  itself 
on  either  side,  to  control,  and  influence  public  opinion ;  and  there  will 
always  be  some  danger,  that  the  decision  will  he  regulated  more  by 
the  comparative  strength  of  parties,  than  by  the  real  proofs  of  inno- 
cence or  guilt' 

§  747.  On  the  other  hand,  the  delicacy  and  magnitude  of  a  trost, 
which  so  deeply  concerns  the  political  existence  and  reputation  of 
every  man  engaged  in  the  administration  of  public  aflSiirs,  cannot  be 
overlooked.^  It  ought  not  to  be  a  power  so  operative  and  instant 
that  it  may  intimidate  a  modest  and  conscientious  statesman  or  other 
functionary  from  accepting  office ;  nor  so  weak  and  torpid,  as  to  be 
capable  of  lulling  offenders  into  a  general  security  and  indifference. 
The  difficulty  of  placing  it  rightly  in  a  government,  resting  entirely 
on  the  basis  of  periodical  elections,  will  be  more  strikingly  perceived, 
when  it  is  considered,  that  the  ambitious  and  the  cunning  will  often 
make  strong  accusations  against  public  men  the  means  of  their  own 
elevation  to  office ;  and  thus  give  an  impulse  to  the  power  of  impeach- 
ment, by  pre-occupying  the  public  opinion.  The  convention  appears 
to  have  been  very  strongly  impressed  with  the  difficulty  of  constituting 
a,  suitable  tribunal ;  and  finally  came  to  the  result,  that  the  senate  was 
the  most  fit  depositary  of  this  exalted  trust.  In  so  doing,  they  had 
the  example  before  them  of  several  of  the  best  considered  state  con- 
stitutions ;  and  the  example,  in  some  measure,  of  Great  Britain.  The 
most  strenuous  opponent,  cannot,  therefore,  allege,  that  it  was  a  rash 
and  novel  experiment ;  the  most  unequivocal  friend  must,  at  the  same 
time,  admit,  that  it  b  not  free  from  all  plausible  objections.* 

^  T4S.  It  will  be  well,  therefore,  to  review  the  ground,  and  ascer 
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moQ  professional,  or  corporatdon  Bpirit,  which  is  apt  to  peirade  those, 
trho  are  engaged  in  similar  porsnita  and  duties. 

§  750.  Id  regard  to  political  offences,  the  selection  of  the  senators 
has  some  positive  advantages.  In  the  first  place,  they  m&j  be  ffurly 
presumed  to  have  a  more  enlarged  knowledge,  than  persons  in  other 
situations,  of  political  functions,  and  their  difBcnlties  and  embarrass- 
ments ;  of  the  nature  of  diplomatic  rights  and  duties  ;  of  tiie  extent, 
limits,  and  variety  of  executive  powers  and  operations ;  and  of  the 
sources  of  involuntary  error,  and  undesigned  excess,  as  contradis- 
tinguished  from  those  of  meditated  and  violent  disregard  of  duty  uid 
right.  On  the  one  hand,  this  very  experience  and  knowledge  will 
bring  them  to  the  trial  with  a  spirit  of  candor  and  intelligence,  and  an 
ability  to  comprehend,  and  scrutinize  the  charges  against  the  accused ; 
and,  on  the  other  hand,  tbeir  connection  with,  and  -dependence  on,  the 
Btates,  will  make  them  feel  a  just  regard  for  the  defence  of  the  rights 
and  the  interests  of  the  states  and  the  people.  And  this  m&j  pro- 
perly lead  to  another  remark;  that  the  power  of  impeachment  is 
peculiarly  well  fitted  to  be  lefl  to  the  final  decbion  of  a  tribunal  com- 
posed of  representatives  of  all  the  states,  having  a  common  interest 
to  maintain  the  rights  of  all ;  and  yet,  beyond  the  reach  of  local  and 
sectional  prejudices.  Surely,  it  will  not  readily  be  admitted  by  the 
zealous  defenders  of  state  rights  and  state  jealousies,  that  the  power 
ia  not  safe  in  the  hands  of  all  the  states,  to  be  used  for  their  own  pro- 
tection and  honor. 

§  7-31.  The  next  objection  regards  the  undue  accumulation  of  power 
in  the  senat«  from  this  source  connected  with  other  sources.  So  &r 
as  any  other  powers  are  incompatible  with,  and  obstructive  of,  the 
proper  exercise  of  the  power  of  impeachment,  they  will  fall  under 
consideration  under  another  head.  But  it  is  not  easy  to  perceive,  what 
the  precise  nature  and  extent  of  the  objection  is.  What  is  the  due 
measure  or  criterion  of  power  to  be  given  to  the  senate  ?  What  is  the 
standard,  which  is  to  be  assumed  ?  If  we  are  to  regard  theory,  no 
power  in  any  department  of  government  is  undue,  which  is  safe  and 
useful  in  its  actual  operations,  which  is  not  dangerous  in  its  form,  or 
too  wide  in  its  extent.  It  is  incumbent,  then,  on  those  who  press  the 
objection,  to  establish  by  some  sound  reasoning,  that  the  power  is  not 
safe,  but  mischievous  or  dangerous.'     Kow,  the  power  of  impeachment 
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is  not  one  eiqiectcd  in  any  goTeniment  to  be  in  constant  or  frec^aent 
exercise.  It  ia  rather  intended  for  occasional  and  estraordiaarj  cases, 
where  a  superior  powor,  acting  for  die  whole  people,  is  put  into  opera. 
tdon  to  protect  their  rights,  and  to  rescue  their  liberties  from  nolation. 
Such  a  power  cannot,  if  its  actual  exercise  is  properly  guarded,  in  die 
hands  of  functionaries,  responsible  and  wise,  be  justly  said  to  be  ungate 
or  dangerous ;  unless  we  are  to  say,  that  no  power,  which  is  liable  to 
abuse,  should  be,  under  any  circumstances,  delegated.  The  senators 
cannot  bo  presumed  in  ordinary  decency,  not  to  be  a  body  of  sufficient 
Trisdom  to  be  capable  of  executing  the  power  ;  and  their  responsibility 
arisea  from  the  moderate  duration  of  their  office,  and  their  general 
stalte  in  the  interests  of  the  community,  as  well  as  their  Jwn  sense  of 
duty  and  reputaUon.  If,  passing  from  theory,  resort  is  had  to  the 
history  of  other  gevcmments,  thero  is  no  reason  to  suppose,  that  the 
possession  of  the  power  of  trying  impeachments  has  ever  been  a  source 
of  uiiiiuo  aristocratical  authority,  or  of  dangerous  influence.  Tbo 
history  of  Great  Britain  has  not  established,  that  ihe  house  of  lords 
has  become  a  dangerous  depositary  of  influence  of  any  sort  from  its 
being  a  high  court  of  impcaclimcnts.  If  the  poiver  of  unpeacbment 
has  ever  been  abused,  it  has  not  trampled  upon  popular  rights.  If  it 
has  struck  down  high  victims,  it  lias  followed,  ratlier  than  led,  the 
popular  opinion.  If  it  has  been  an  instrument  of  injustice,  it  has  been 
from  yielding  too  much,  and  not  too  little.  If  it  has  sometimes  suf- 
fered an  offender  to  escape,  it  has  far  more  fretiuently  purified  the 
fountains  of  justice,  and  brought  down  the  favorite  of  courts,  and  tlic 
perverter  of  patronage  to  public  humiliation  and  disgrace.  And  to 
bring  the  case  home  to  our  own  state  governments,  the  power  in  our 
state  senates  has  hitherto  been  without  danger,  though  certEunly  not 
without  efficiency. 

§  7i>2.  The  next  objection  is,  that  the  power  is  not  efl5cicnt  or  safe 
in  connection  with  the  agency  of  the  senate  in  appointments.  The 
argument  is,  that  senators,  who  have  concurred  in  an  appointment,  will 
be  too  indulgent  judges  of  the  conduct  of  the  men,  in  whose  efficient 
creation  they  have  participated.^  The  same  objection  lies  with  cijual 
force  against  all  governments,  which  entrust  the  power  of  appointment 
to  any  persons,  who  have  a  right  to  remove  them  at  pleasure.     It 
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night  in  each  cases  be  urged,  that  the  favoritism  of  the  appointor 
■would  always  screen  the  miabeharior  of  the  appointees.  Yet  no  one 
doubts  the  fitness  of  entrusting  such  a  power ;  and  confidence  is 
reposed,  and  properly  reposed,  in  the  character  and  responsibility  of 
thbse  who  make  the  appointment.'  The  objection  is  greatly  diminished 
in  its  force  by  the  consideration,  that  the  senate  has  but  a  slight  pard- 
'  cipation  in  the  appointments  to  office.  The  preddent  is  to  nominate 
and  appoint ;  and  the  senate  are  called  upon  merely  to  confirm,  or 
reject  the  nomination.  They  have  no  right  of  choice  ;  and  therefore 
must  feel  less  solicitude,  as  to  the  individual,  who  is  appointed.^  But, 
in  fact,  the  objection  is  itself  not  well  founded ;  for  it  will  rarely  occur, 
that  the  persona,  who  have  concurred  in  the  appointment  will  be  mem- 
bers of  the  senate  at  the  lime  of  the  trial.  As  one  third  is,  or  may 
be,  changed  every  two  years,  the  case  is  highly  improbable  ;  and  still 
more  rarely  caa  the  fact  of  the  appointment  operate  upon  the  minds  of 
any  considerable  number  of  the  senators.  What  possible  operation 
could  it  have  upon  the  judgment  of  a  man  of  reasonable  intelligence 
and  integrity,  that  he  had  assented  to  the  appointment  of  any  indi- 
vidual, of  whom  he  ordinarily  could  have  little,  or  no  personal  know- 
ledge, and  in  whose  appointment  he  had  concurred  upon  the  judgment 
and  recommendation  of  others  ?  Such  an  influence  is  too  remote  to  be 
of  much  weight  in  human  aff^rs  ;  and  if  it  exists  at  all,  it  is  too  com- 
mon to  form  a  just  exception  to  the  competency  of  any  forum. 

§  753.  The  next  objection  is  to  the  inconvenience  of  the  union  of 
the  power  with  that  of  making  treaties.  It  has  been  strongly  urged, 
that  ambassadors  are  appointed  by  the  president,  with  the  concurrence 
of  the  senate ;  and  if  he  makes  a  treaty,  which  is  ratified  by  two 
thirds  of  the  senate,  however  corrupt  or  exceptionable  hia  conduct  may 
have  been,  there  can  be  little  chance  of  redress  by  an  impeachment. 
If  the  treaty  be  ratified,  and  the  minister  be  impeached  for  concluding 
it,  because  it  is  derogatory  to  the  honor,  the  interest,  or  perhaps  to  the 
sovereignty  of  the  nation,  who  (it  is  stud)  are  to  be  his  judges  ?  The 
senate,  by  whom  it  has  been  approved  and  ratified  ?  If  the  president 
be.impeached  for  giving  improper  instructions  to  the  minister,  and  for 
ratifying  the  treaty  pursuant  to  his  instmctions,  who  are  to  be  his 
judges  ?    The  senate,  to  whom  the  treaty  has  been  submitted,  and  by 
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■whom  it  has  been  approved  and  ratified  ?  ^  This  would  be  to  consti- 
tute the  senators  their  own  judges  in  every  case  of  a  comipt  or  per 
fidious  execution  of  their  trust.^ 

§  754.  Such  is  the  objection  pressed  with  unusual  earnestness,  and 
certainly  having  a  more  plausible  foundation,  than  either  of  the  I*^ 
ceding.  It  pre-supposes,  however,  a  state  of  facts  of  a  very  extra<ff- 
dinary  character,  and  having  put  an  extreme  case,  argues  from  it 
against  the  propriety  of  any  delegation  of  the  power,  which  in  such  a 
case  might  be  abused.  This  is  not  just  reasoning  in  any  case  ;  and 
least  of  all  in  cases  respecting  the  polity  and  organization  of  govern- 
ments ;  for  in  all  such  cases  there  must  be  power  reposed  in  some 
person  or  body ;  and  wherever  it  is  reposed,  it  may  be  abused.  Noir, 
the  case  put  is  either  one,  where  the  senate  has  ratified  an  appointment 
or  treaty,  innocently  believing  it  to  be  unexceptionable,  and  beneficial 
to  the  country ;  or  where  the  senate  has  corruptly  ratified  it,  and 
basely  betrayed  their  trust.  In  the  former  case,  the  senate  having 
acted  with  fidelity,  according  to  their  best  sense  of  duty,  would  feel  no 
sympathy  for  a  corrupt  executive  or  minister,  who  had  acted  with  firaud 
or  dishonor  unknown  to  them.  If  the  treaty  were  good,  they  might 
still  desire  to  punish  those,  who  had  acted  basely  or  corruptly  in  nego- 
tiating it.  If  bad,  they  would  feel  indignation  for  the  imposition  prac- 
tised upon  them  by  an  executive,  or  minister,  in  whom  they  placed  con- 
fidence,  instead  of  sympathy  for  his  misconduct.  They  would  feel, 
that  they  had  been  betrayed  into  an  error  ;  and  would  rather  have  a 
bias  against,  than  in  favor  of  the  deceiver. 

§  755.  If,  on  the  other  hand,  the  senate  had  corruptly  assented  to 
the  appointment  and  treaty,  it  is  certain,  that  there  would  be  no  effect* 
*ual  remedy  by  impeachment,  so  long  as  the  same  persons  remained 
members  of  the  senate.  But  even  here,  two  years  might  remove  a 
large  number  of  the  guilty  conspirators  ;  and  public  indignation  would 
probably  compel  the  resignation  of  all.  But  is  such  a  case  supposable  ? 
If  it  be,  then  there  are  others  quite  within  the  same  range  of  suppo- 
sition, and  equally  mischievous,  for  which  there  can  be  no  remedy. 
Suppose  a  majority  of  the  senate,  or  house  of  representatives,  corruj^ly 
pass  any  law,  or  violate  the  constitution,  where  is  the  remedy  ?  Sup- 
pose the  house  of  representatives  carry  into  effect  and  appropriate 
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money  cormptly  in  tud  of  sncli  a  corrupt  treaty,  ^here  is  the  remedy  ? 
Why  might  it  not  be  aa  well  urged,  that  the  house  of  representatdvea 
ought  not  to  be  entrusted  with  the  power  of  impeachment,  because 
they  might  corruptly  concur  with  the  execuUve  in  an  injurious  or  un- 
constitutional measure  ?  or  might  corruptly  ^d  the  executive  in  nego- 
tiating a  treaty  by  public  resolves,  or  secret  instructions  ?  The  truth 
is,  that  all  arguments  of  this  sort,  which  suppose  a  combination  of  the 
public  functionaries  to  destroy  the  liberty  of  the  people,  and  the  powers 
of  the  government,  are  so  extravagant,  that  tJiey  go  to  the  overthrow 
of  all  delegated  power ;  or  they  are  so  rare,  and  remote  in  practice, 
that  they  ought  not  to  enter,  as  elements,  into  any  structure  of  a  free 
government.  The  constitution  supposes,  that  men  may  be  trusted 
with  power  under  reasonable  guards.  It  presumes,  that  the  senate 
and  the  executive  will  no  more  conspire  to  overthrow  the  government, 
than  the  house  of  representatives.  It  supposes  the  best  pledges  for 
fidelity  to  be  in  the  character  of  the  individuals,  and  in  the  collective 
wisdom  of  the  people  in  the  choice  of  agents.  It  does  not  in  decency 
presume,  that  the  two  thirds  of  the  senate,  representing  the  states, 
will  corruptly  unite  with  the  executive,  or  abuse  their  power.  Neither 
does  it  suppose,  that  a  majority  of  the  house  of  representatives  will 
corruptly  refuse  to  impeach,  or  corruptly  pass  a  law.^ 

§  756.  But  passing  by,  for  the  present,  this  general  reasoning  on 
the  objections  stated,  let  us  see,  if  any  other  and  better  practical 
■  scheme  for  the  trial  of  impeachmenta  can  be  devised.  One  scheme 
might  be  to  entrust  it  to  the  supreme,  court  of  the  United  States ; 
another,  to  entrust  it  to  that  court,  and  the  senate  jointly  ;  a  third,  to 
entrust  it  to  a  special  tribunal,  appointed  permanently  or  temporarily  ^ 
for  the  purpose.  If  it  shall  appear,  that  to  all  of  tliese  schemes 
equally  strong  objections  may  be  made,  (and  probably  none  more 
unexceptionable  could  be  suggested,)  the  argument  in  favor  of  tlie 
senate  will  acquire  more  persua^ve  cogency. 

§  767.  First,  the  entrusting  of  the  trial  of  impeachments  to  the 
supreme  court.  This  was,  in  fact,  the  original  project  in  the  conveor 
tion.^  It  was  at  first  agreed,  that  the  jurisdiction  of  the  national 
judiciary  should  extend  to  impeachments  of  natdonal  officers.^    After- 
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wards  this  clause  was  struck  out ;  ^  and  the  power  to  impeach 
given  to  the  house  of  representatives  ;  ^  and  the  jurisdiction  of  dM 
trial  of  impeachments  was  also  given  to  the  supreme  ooort.^  Ulti- 
matelj[,  the  same  jurisdiction  was  assigned  to  the  senate  by  the  TOte  of 
nine  states  against  two.^ 

§  758.  The  principal  reasons,  which  prevailed  in  the  conyenticm  in 
favor  of  the  final  decision,  and  against  vesting  the  jurisdiction  in  th» 
supreme  court,  may  fairly  be  presumed  to  have  been  those,  which  an 
stated  in  the  Federalist.    Its  language  is  as  follows  :  ^'  Where  ebe^ 
than  in  the  senate,  could  have  been  found  a  tribunal  sufficiently  digni- 
fied, or  sufficiently  independent  7     What  other  body  would  be  likdj 
to  feel  confidence  enough  in  its  own  situation,  to  preserve,  unawed  and 
umnfluenced,  the  necessary  impartiality  between  an  individual  accused, 
and  the  representatives  of  the  people,  his  accusers  ?     Could  the  n- 
preme  court  have  been  relied  upon,  as  answering  this  descriptioa? 
It  is  much  to  be  doubted,  whether  the  members  of  that  tribunal  would, 
at  all  times,  be  endowed  with  so  eminent  a  portion  of  fortitude,  as 
would  be  called  for  in  the  exercise  of  so  difficult  a  task.     And  it  ii 
still  more  to  be  doubted,  whether  they  would  possess  a  degree  of  credit 
and  authority,  which  might,  on  certain  occasions,  be  indispensable 
towards  reconciling  the  people  to  a  decision,  which  should  happen  to 
clash  with  an  accusation  brought  by  their  immediate  representatives 
A  deficiency  in  the  first  would  be  fatal  to  the  accused ;  in  tiie  last^ 
dangerous  to  the  public  tranquillity.     The  hazard  in  both  these  re-  * 
spects  could  only  bo  avoided  by  rendering  that  tribunal  more  nume- 
rous, than  would  consist  with  a  reasonable  attention  to  economy.     The 
necessity  of  a  numerous  court  for  the  trial  of  impeachments  is  equiHy 
dictated  by  the  nature  of  the  proceeding.     This  can  never  be  tied 
down  to  such  strict  rules,  either  in  the  delineation  of  the  offence  by 
the  prosecutors,  or  in  the  construction  of  it  by  the  judges,  as  in  com- 
mon cases  serve  to  limit  the  discretion  of  courts  in  favor  of  personal 
security.     There  will  be  no  jury  to  stand  between  the  judges,  who  are 
to  pronounce  the  sentence  of  the  law,  and  the  party,  who  is  to  receive, 
or  suffer  it.     The  awful  discretion,  which  a  court  of  impeachments 
must  necessarily  have,  to  doom  to  honor  or  to  infamy  the  most  coofi- 
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dential,  and  the  most  distinguished  characters  of  the  commnmlj,  fo^ 
bids  the  commitment  of  the  tmet  to  a  small  number  of  perBons.  These 
considerations  seem  t^one  to  authorize  a  conclosion,  that  the  supreme 
court  would  hare  been  an  improper  substitute  for  the  senate,  as  « 
court  of  impeachments. 

§  759.  "  There  remuns  s  further  consideration,  which  will  not  a 
little  strengthen  tiiis  conclusion.  It  is  this.  The  punishment,  which 
may  be  the  consequence  of  conTiction  upon  impeachment,  is  not  to 
terminate  the  chastisement  of  the  offender.  After  having  been 'sen- 
tenced to  a  perpetual  ostracism  from  the  esteem,  and  confidence,  and 
honors,  and  emoluments  of  his  country,  he  will  still  be  liable  to  prose- 
cution and  punishment  in  the  ordinary  course  of  law.  Would  it  be 
proper,  that  the  persons,  who  had  disposed  o(  his  &me,  and  his  most 
valuable  n^ts,  as  a  citizen,  in  one  trial,  should,  in  another  trial,  for 
the  same  offence,  be  also  the  disposers  of  his  life  and  fortune  ?  Woi^d 
there  not  be  the  greatest  reason  to  apprehend,  that  error  in  tiie  first 
sentence  would  be  the  parent  of  error  in  the  second  sentence  ?  That 
the  strong  bias  of  one  decision  would  be  apt  to  overrule  the  influence 
of  any  new  lights,  which  might  be  brought  to  vaiy  the  complexion  of 
another  decision  ?  Those,  who  know  any  thing  of  human  nature,  will 
not  hesitate  to  answer  these  questions  in  the  affirmative  ;  and  will  be 
at  no  loss  to  perceive,  that  by  makmg  the  same  persons  judges  in  both 
cases,  those,  who  nught  happen  to  be  the  objects  of  prosecution,  would, 
in  a  great  measure,  be  deprived  of  the  double  security  intended  them 
by  a  double  trial.  The  loss  of  life  and  estate  would  often  be  virtually 
included  in  a  sentence,  which  in  its  terms  imported  nothing  more,  than 
dismission  from  a  present,  and  disqualiflcation  for  a  future  office.  It 
may  be  said,  that  the  intervention  of  a  jury  in  the  second  instance 
would  obviate  the  danger.  But  juries  are  frequentiy  influenced  by 
the  opinions  of  judges.  They  are  sometimes  induced  to  find  special 
verdicts,  which  refer  the  mfun  question  to  the  decimon  of  the  court. 
Who  would  be  willing  to  stake  his  life  and  his  estate  upon  a  verdict  of 
a  jury  acting  under  the  auspices  of  judges,  who  had  predetemuned 
his  guilt? "^ 

ij  760.  That  there  b  great  force  in  this  reasoning  all  persons  of 
common  candor  must  allow ;  that  it  is  in  every  respect  satisfactory  and 
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independent,  or  a  more  unprejudiced  tribunal,  than  a  conrt,  composed 
of  judges,  holding  their  offices  daring  good  behavior ;  and  vho  could 
neither  be  presumed  to  have  participated  in  the  crime,  nor  to  have 
prejudged  the  criminal  7  " ' 

§  761.  This  reasomng  aleo  haa  much  fbrce  m  it ;  but  in  candor  alao 
it  must  be  admitted  to  be  not  wholly  unexceptionable.  That  part, 
which  is  addressed  to  the  circumstance  of  the  chief  justice's  presiding 
at  the  trial  of  the  president  of  the  United  States,  vas  (as  we  shall 
hereafter  see)  not  founded  on  any  supposition,  that  the  chief  justice 
would  be  superior  in  confidence,  and  finnneas,  and  impartiality,  to 
the  residue  of  the  judges,  (though  in  talents  and  public  respect,  and 
acquirements,  he  might  fairly  be  presumed  their  superior ;)  but  on  tiie 
necessity  of  escluding  the  vice  president  from  the  chiur,  when  he 
might  have  a  manifest  interest,  which  would  destroy  Ins  impartiality. 
That  part,  which  b  addressed  to  the  supposition  of  the  senators  being 
farticipei  criminis,  is  B^  more  exceptionable  ;  for  it  is  not  only  incor 
rect  to  affirm,  that  the  senators  mtist  be,  in  such  a  predicament,  but  in 
all  probability  the  senators  would,  in  almost  all  cases,  be  without  any 
participation  in  the  offence.  The  offences,  which  would  be  generally 
procouuted  by  impeacbiunnt:,  would  bo  thnup  only  of  a  high  character, 
and  bebugiiig  to  persons  in  enuaeat  stations,  —  such  as  a  head  of 
depiirtment,  a  foreign  ministflr,  a  judge,  a  vice  president,  or  a  preri- 
dent.  Over  the  conduct  of  such  persons  the  senate  could  ordinarily 
have  no  control ;  and  a  corrupt  combination  with  them,  in  the  discbarge 
of  the  duties  of  their  respective  offices,  could  scarcely  be  presumed. 
Any  of  these  officers  might  be  bribed,  or  commit  gross  misdemeanors, 
without  a  single  senator  having  the  least  knowledge,  or  participation  in 
the  offence.  And,  indeed,  very  few  of  the  senators  could  at  any  time 
be  presumed  to  be  in  habits  of  intimate  personal  confidence  or  connec- 
tion with  many  of  these  officers.  And  so  far  as  public  responsibility 
is  concerned,  or  public  confidence  is  required,  the  tenure  of  office  of 
the  judges  would  have  no  strong  tendency  to  secure  the  former,  or  to 
assuage  public  jealousies,  so  as  peculiarly  to  encourage  the  latter.  It 
is,  perhaps,  one  of  the  circumstances,  most  important  in  the  discharge 
of  judicial  duties,  that  they  rarely  cany  witii  tiiem  any  strong  popular 
favor,  or  popular  influence.     The  influence,  if  any,  is  of  a  difierent 
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and  in  short,  by  a  great  variety  of  oircumstaDces,  as  well  those,  vhi^ 
aggravate,  as  those,  nbich  extenuate,  or  Jnstify  the  offensive  acts, 
vrhich  do  not  properly  belong  to  the  judicial  character  in  the  ordinary 
administration  of  justice,  and  are  lar  removed  from  the  reach  of  mni^ 
cipal  jurisprudence.  They  are  duties,  which  are  easily  understood  by 
statesmen,  and  are  rarely  known  to  judges.  A  tribunal,  composed  of 
the  former,  would  therefore  be  far  more  compet«nt,  in  point  of  intelli- 
gence  and  ability,  than  the  latter,  for  the  discharge  of  the  functions^ 
all  other  circumstances  being  equal.  And  surely,  in  such  grave 
affairs,  the  competency  of  the  tribunal  to  discharge  the  duties  in  the 
best  manner  is  an  indispensable  quaUfication. 

§  765.  In  the  next  place,  it  is  obvious,  that  the  strictness  of  the 
forms  of  proceeding  in  cases  of  offences  at  common  law  is  ill  adapted 
to  impeachmentB.  The  very  habits  growing  out  of  judicial  employ- 
ments ;  the  rigid  manner,  in  which  the  discretion  of  judges  is  limited, 
and  fenced  in  on  all  sides,  in  order  to  protect  persons  accused  of  crimes 
by  rules  and  precedents ;  and  the  adherence  to  technical  principles, 
which,  perhaps,  distinguishes  this  branch  of  the  law,  more  than  any 
other,  are  all  ill  adapted  to  the  trial  of  political  offences,  in  the  broad 
course  of  impeachments.  And  it  has  been  observed  with  great  propri- 
ety, that  a  tribunal  of  a  liberal  and  comprehenaive  character,  confined, 
as  little  as  possible,  to  strict  forms,  enabled  to  continue  its  session  as 
long  as  the  nature  of  the  law  may  require,  qualified  to  view  the  charge 
in  all  ita  bearings  and  dependencies,  and  to  appropriate  on  sound  prin- 
ciples of  public  policy  the  defence  of  the  accused,  seems  indispensable 
to  the  value  of  the  trial.'  The  history  of  impeachments,  both  in  Eng- 
land and  America,  Justifies  the  remark.  There  is  little  technical  in 
the  mode  of  proceeding ;  the  charges  are  sufficiently  clear,  and  yet  in 
a  general  form ;  there  are  few  exceptions,  which  arise  in  the  applica- 
tion of  the  evidence,  which  grow  out  of  mere  technical  rules  and  quib- 
bles. And  it  has  repeatedly  been  seen,  that  the  funclions  have  been 
better  understood,  and  more  liberally  and  justly  expounded  by  states- 
men than  by  mere  lawyers.  An  illustrious  instance  of  this  sort  is  upcm 
record  in  the  case  of  the  trial  of  Warren  Hastings,  where  the  ques- 
tion, whether  an  impeachment  was  abated  by  a  dissolution  of  parlia- 
ment, was  decided  in  the  negative  by  the  bouse  of  lords,  as  well  as  the 
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office  ;  and  the  &cta  are  to  be  tned  by  a  jniy,  according  to  tlie  habi- 
tual course  of  inveBtigation  in  common  cases.  The  remark  of  Mr. 
Woodeson  on  this  subject  is  equally  just  and  appropriate.  After 
having  enumerated  some  of  the  cases,  in  which  impeachmeate  have 
been  tried  for  political  oSeuces,  he  adds,  that  from  these  "  it  ie  appa- 
rent, how  little  the  ordinary  tribunals  are  calculated  to  take  cognisance 
of  such  offences,  or  to  investigate  and  reform  the  general  polity  of  the 
state."  ^ 

§  767.  In  the  next  place,  the  judges  of  the  supreme  court  are 
appointed  by  the  executive ;  and  irill  naturally  feel  some  eympaUiy 
and  attachment  for  the  person,  to  vbom  they  owe  this  honor,  and  for 
those,  whom  he  selects,  as  his  conGdeutial  advisers  in  the  departments. 
Yet  the  president  himself,  and  those  confidential  advisers,  are  Gie  very 
persona,  who  are  enunently  the  objects  to  be  reached  by  the  power  of 
impeachment.  The  very  circumstauce,  that  some,  perhaps  a  majority 
of  the  court,  owe  their  elevation  to  the  same  chief  mag^trate,  whose 
acts,  or  those  of  bis  confidential  advisers,  are  on  trial,  wonld  have 
some  tendency  to  diminish  the  public  confidence  in  tbe  impartiality 
and  independence  of  the  tribunfj. 

§  7t>8.  But,  in  the  next  place,  a  far  more  weighty  conuderation  is, 
that  some  of  the  members  of  the  judicial  department  may  be  impeach- 
ed for  malconduct  in  office ;  and  thus,  that  Sforit,  which,  for  waut  of  a 
better  term,  baa  been  called  the  corporation  spirit  of  organized  tribu- 
nals and  societies,  will  naturally  be  brought  into  play.  Suppose  a 
judge  of  the  supreme  court  should  himself  be  impeached ;  the  number 
of  liis  triers  would  not  only  be  diminished,  but  all  the  attachments, 
and  partialities,  or  it  may  be  the  rivalries  and  jealouaea  of  peera  on 
the  same  bench,  may  be,  or  (what  is  practically  almost  as  mischievous) 
may  be  suspected  to  be  put  in  operation  to  screen  or  exaggerat«  the 
offence.  Would  any  person  soberly  decide,  that  the  judges  of  the 
supreme  court  wonld  be  the  safest  and  the  best  of  all  tribunals  for  the 
trial  of  a  brother  judge,  taking  human  feelings,  as  they  are,  and 
human  infirmity,  as  it  is  ?  If  not,  would  there  not  be,  even  in  rela- 
tion to  inferior  judges,  a  sense  of  iadnlgeDce,  or  a  bias  of  opinion, 
upon  cert^n  judicial  acts  and  practices,  which  might  incline  their 
minds  to  undue  extenuation,  or  to  undue  harshneea  ?    And  if  there 
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ence  among  the  judges.  There  would,  therefore,  be  two  distinct 
bodies,  acting  together  pro  re  nata,  which  were  in  a  great  measure 
strangers  to  each  other,  and  with  feelings,  putsnits,  and  modes  of 
reaaoning  wholly  distinct  &om  each  other.  Great  contraiiety  of  opinion 
might  naturally  be  presumed  under  such  circumstances  to  spring  up, 
and,  in  all  probability,  would  become  quite  marked  in  tte  action  of  the 
two  bodies.  Suppose,  upon  tut  impeachment,  the  senators  should  be 
on  one  side,  and  the  judges  on  tiie  other ;  suppose  a  minority  composed 
of  all  the  judges,  and  a  considerable  number  of  the  senators ;  or  sup- 
pose a  majority  made  by  the  cooperation  of  all  the  judges ;  in  these, 
and  many  other  cases,  there  might  be  no  inconsiderable  difficolty  in 
satisfying  the  public  nund,  as  to  the  result  of  the  impeachment.  Judi- 
cial opinion  might  go  urgently  one  way,  and  poliUcal  character  and 
opinion,  as  urgently  another  way.  Such  a  state  of  things  would  have 
little  tendency  to  add  weight,  or  dignity  to  the  court,  in  the  opinion  of 
tlie  community.  And  perhaps  a  lurking  suspicion  might  pervade 
many  minds,  that  one  body,  or  the  other,  had  possessed  an  undue  pre- 
ponderance of  influence  in  the  actual  decision.  Even  jealousies  and 
discontents  might  grow  up  in  the  bosoms  of  the  component  bodies 
thpmBolves,  fmra  their  own  difference  of  atnicture,  and  hnbitfl,  nnd 
occupations,  and  duties.  The  practice  of  governments  has  not  hitherto 
established  any  grant  value,  as  attached  to  the  intermixture  of  differ- 
ent bodies  for  single  occasions,  or  temporary  objects. 

§  771.  A  third  scheme  might  he,  to  entrust  the  trial  of  impeach- 
ments to  a  special  tribunal,  constituted  for  that  sole  purpose.  But 
whatever  arguments  may  be  found  in  favor  of  such  a  plan,  there  will 
be  found  to  be  correspondent  objections  and  difficulties.  It  would 
tend  to  increase  the  complexity  of  the  political  machine,  and  add  a 
new  spring  to  the  operations  of  the  government,  t^e  utility  of  which 
would  be  at  least  questionable,  and  might  clog  its  just  movements.^  A 
court  of  this  nature  would  be  attended  with  heavy  expenses ;  and 
might,  in  practice,  be  subject  to  many  casualties  and  inconvenieuces. 
It  must  consist  either  of  permanent  officers,  stationary  at  the  seat  of 
government,  and  of  course  entitled  to  fixed  and  regular  stipends ;  or 
of  national  officers,  called  to  the  duties  for  the  occasion,  though  jve- 
nously  de^gnated  by  office,  or  rank ;  or  of  officers  of  the  state 
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goyernments,  selected  when  the  impeachment  was  actually  depeniUng.^ 
Now,  either  of  these  alternatives  would  bo  found  full  of  enibam» 
ment  and  intricacy,  when  an  attempt  should  be  made  to  giro  it  a  defi- 
nite form  and  organization.  The  court,  in  order  to  be  eflBcient  md 
independent,  ought  to  be  numerous.  It  ought  to  possess  talents,  exft- 
rience,  dignity,  and  weight  of  character,  in  order  to  obtwi,  or  to  bold, 
the  confidence  of  the  nation.  What  national  officers,  not  belon^ng  to 
either  of  the  great  departments  of  the  government,  legislative,  ezeeo- 
tive,  or  judicial,  could  be  found,  embracing  all  these  requisite  qmEt 
cations  ?  And  if  they  could  be,  what  compensation  is  to  be  made  to 
ihem,  in  order  to  maintain  their  characters  and  importance,  and  to 
secure  their  services  ?  If  the  court  is  to  be  selected  from  the  state 
functionaries,  in  what  manner  is  this  to  be  accomplished  ?  How  can 
iheir  acceptance,  or  performance  of  the  duties,  be  either  secured,  or 
compelled  ?  Does  it  not  at  once  submit  the  whole  power  of  impeadh 
ment  to  the  control  of  the  state  governments,  and  thus  surrender  into 
iheir  hands  all  the  means  of  making  it  efficient  and  satisfBtctorj  ?  In 
poUtical  contests  it  cannot  be  supposed,  that  either  the  states,  or  ih» 
state  functionaries,  will  not  become  partisans,  and  deeply  interested  in 

thft  fliir.r.p.as  nr  ilefftat  of  mftasnrfta,  in  thft  hnnmpK  or  Aa  ruin  of 
rivals  or  oppoueuts.  Parties  will  uaturully  desire  to  screen  a  fHcucl, 
or  overwhelm  an  adversary  ;  to  secure  the  predominance  of  a  local 
policy,  or  a  state  party ;  and  if  so,  what  guarantee  is  there  for  any 
extraordinary  fidelity,  independence,  or  impartiality,  in  a  tribunal  so 
composed,  beyond  all  others  ?  Descending  from  such  general  inquiries 
to  more  practical  considerations,  it  may  be  asked,  how  shall  such  a 
tribunal  be  composed  ?  Shall  it  be  composed  of  state  executives,  or 
state  legislators,  or  state  judges,  or  of  a  mixture  of  all,  or  a  selection 
from  all  ?  If  the  body  Is  very  large,  it  will  become  unwieldy,  and 
feeble  from  its  own  weight.  If  it  be  a  mixture  of  all,  it  will  possess 
too  many  elements  of  discord  and  diversities  of  judgment,  and  local 
and  professional  opinion.  If  it  be  homogeneous  in  its  character,  as  if 
it  consist  altogether  of  one  class  of  men,  as  of  the  executives  of  all  the 
states,  or  the  judges  of  the  supreme  courts  of  all  the  states,  can  it  be 
supposed,  (even  if  an  equality  in  all  other  respects  could  be  certainly 
obtained,)  that  persons,  selected  mainly  by  the  states  for  local  and 
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peculiar  objects,  could  best  administer  the  higbeet  and  most  difficult 
functions  of  the  natioaal  government  ? 

§  772.  The  Federalist  has  spoken  vith  unusual  freedom  and  direct- 
ness on  this  subject.  "  The  first  scheme/'  (that  b,  of  vesting  the 
power  in  some  permanent  national  officers,)  "  will  be  reprobated  by 
every  man,  who  can  compare  the  extent  of  the  public  wants  with  the 
means  of  supplying  them.  The  second,"  (that  is,  of  vesting  it  instate 
officers,)  "  will  be  espoused  with  caution  by  those,  who  will  seriously 
consider  the  difficulties  of  collecting  men  dispersed  over  the  whole 
nnion  ;  the  injury  to  the  innocent  from  the  procrastinated  determina- 
tiou  of  the  charges,  which  might  be  brought  ag^nst  them ;  the  advan- 
tage to  the  gmlty  from  the  opportunities,  which  delay  would  affi)rd  for 
intrigue  and  corruption ;  and  in  some  cases  the  detriment  to  the  state 
from  the  prolonged  inaction  of  men,  whose  firm  and  faitiiful  execution 
of  their  duty  might  have  exposed  them  to  the  persecution  of  an  intem- 
perate or  designing  majority  in  the  house  of  representatives.  Though 
this  latter  supposition  may  seem  harsh,  and  might  not  be  likely  often 
to  be  verified ;  yet  it  ought  not  to  be  forgotten,  that  the  demon  of 
faction  will,  at  certain  seasons,  extend  his  sceptre  over  all  numerous 
bodies  of  men."  And  the  subject  is  concluded  with  the  following 
reflection  :  "  If  mankind  were  to  resolve  to  agree  in  no  institution  of 
government,  until  every  part  of  it  had  been  adjusted  to  the  most  exact  . 
standard  of  perfection,  society  would  soon  become  a  general  scene  of 
anarchy,  and  the  world  a  desert."  ' 

§  773.  A  scheme  somewhat  different  from  either  of  the  foregoing 
has  been  recommended  by  a  learned  commentator,^  drawn  from  the 
Virginia  constitution,  by  which,  in  that  state,  all  impeachments  are  to 
be  tried  in  the  courts  of  law,  "  according  to  the  laws  of  the  land  ; " 
and  by  the  state  laws  the  facts,  as  in  other  cases,  are  to  be  tried  by  a 
jury.  But  the  objections  to  this  course  would  be  very  serious,  not 
only  from  the  considerations  already  urged,  but  from  the  difficulty  of 
impanelling  a  suitable  jury  for  such  purposes.  From  what  state  or 
states  is  such  a  jury  to  be  drawn  ?  How  b  it  to  be  selected,  or  com- 
posed ?  What  are  to  be  the  qualifications  of  the  jurors  ?  Would  it 
be  safe  to  entrust  the  political  interests  of  a  whole  people  to  a  common 
panel  ?     Would  any  jury  in  times  of  party  excitement  be  found  suffi- 
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great  political  relationa  of  the  ooontry,  the;  are  naturally  the  beat 
qualified  to  decide  on  those  charges,  which  may  have  any  coimecti<»i 
with  transactions  abroad,  or  great  political  interests  at  home.  And 
although  we  cannot  say,  that,  like  the  English  house  of  lords,  they 
form  a  distinct  body,  wholly  uninfluenced  by  the  pasaons,  and  remote 
from  the  interests,  of  the  people ;  yet  we  can  discover  in  no  other 
divi^on  of  the  government  a  greater  probabihty  of  impartiality  and 
independence."  ^ 

§  776.  The  remEuning  parts  of  the  clause  of  the  constitution  now 
under  consideration  will  not  reqmre  an  elaborate  commentary.  The 
first  19,  that  the  senate,  when  sitting  as  a  court  of  impeachment,  "  shall 
be  on  oath  or  affirmation;"  a  provi»on,  which,  as  it  appeals  to  the 
conscience  and  integrity  of  the  members  by  the  same  sanctions,  whidi 
apply  to  judges  and  jurors,  who  sit  in  other  trials,  will  commend  itself 
to  all  persons,  who  deem  the  highest  trusts,  rights,  and  duties,  worthy 
of  the  same  protection  and  security,  at  least,  as  those  of  the  humblest 
order.  It  would,  indeed,  be  a  monstrous  anomaly,  that  the  highest 
officers  might  be  convicted  of  the  worst  crimes,  without  any  sanction 
being  interposed  against  the  exercise  of  the  most  vindictive  passions  ; 
while  the  humblest  individual  has  a  right  to  demand  an  oath  of  fidelity 
&om  those,  who  are  his  peers,  and  his  triors.  In  England,  however, 
upon  the  trial  of  impeachments,  the  house  of  lords  are  not  under  oath ; 
but  only  make  a  declaration  upon  their  honor.^  This  is  a  strange 
anomaly,  as  in  all  civil  and  criminal  trials  by  a  jury,  the  jurors  are 
under  oath  ;  and  there  seems  no  reason,  why  a  sanction  equally  obli- 
gatory upon  the  consciences  of  the  triors  should  not  exist  in  trials  fiir 
capital  or  other  offences  before  every  other  tribunal.  What  is  ther4 
in  the  honor  of  a  peer,  which  necessarily  raises  it  above  the  honor  of 
a  commoner  t  The  anomaly  is  rendered  still  more  glaring  by  the  fact, 
that  a  peer  cannot  give  testimony,  as  a  witness,  except  <m  oath ;  for, 
here,  his  honor  is  not  trusted.  The  maxim  of  the  law,  in  such  a  case, 
is  injudicio  non  creditur,  nmjwatu.^  Why  should  the  obligation  of 
a  judge  be  less  solemn,  than  the  obligation  of  a  witness  J  The  truHi 
is,  that  it  is  a  privilege  of  power,  conceded  in  barbarous  limes,  and 
founded  on  feudal  sovereignty,  more  than  <^  juslice  or  principle. 


>  Bawie  on  the  Const  ch.  SS,  p.  SIS,  Sia 
'  1  Black.  Comm.  402  j  4  Iiut.  49 ;  3  EUiot'a  D«lwi«S,  B3. 
'  1  BUck.  Copun.  402. 
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lactioD,  that  &e  nobility  "  have  neither  the  aame  interests,  nor  the 
same  paeaions,  aa  popolar  assemblies  ;  and,  that  "  it  b  proper,  that  the 
nobility  should  judge,  to  insure  justice  to  the  accused  ;  as  it  is  proper, 
that  the  people  should  accuse,  to  insure  justice  to  the  commonweal^."  ^ 
Our  senate  is,  from  the  very  theory  of  the  constitution,  founded  upon 
a  more  popular  basis ;  and  it  was  desirable  to  prevent  any  combination 
of  a  mere  majority  of  the  states  to  displace,  or  to  destroy  a  merits 
rioua  public  officer.  If  a  mere  majority  were  sufficient  to  convict, 
ihere  would  be  danger,  in  times  of  high  popular  commotion  or  party 
spirit,  that  the  inSuence  of  the  house  of  representatives  would  be  found 
irresistible.  The  only  practicable  check  seemed  to  be,  the  introduction 
of  the  clause  of  two  thirds,  which  would  thus  require  an  union  of 
opinion  and  interest,  rare,  except  in  cases  where  guilt  was  manifest, 
and  innocence  scarcely  presumable.  Kor  could  the  limitation  be  justly 
complained  of;  for,  in  common  cases,  the  law  not  only  presumes  every 
man  innocent,  until  he  b  proved  guilty  ;  but  unanimity  in  the  verdict 
of  the  jury  is  indispensable.  Here,  an  intermediate  scale  is  adopted 
between  unanimity,  and  a  mere  majority.  And  if  the  guilt  of  a 
public  office  cannot  be  established  to  the  satisfaction  of  two  thirds  of 
a  body  of  high  talents  and  acquirements,  which  aympatliizea  with  the 
people,  and  represents  the  states,  after  a  full  investigation  of  the  facts, 
it  must  be,  that  the  evidence  is  too  infirm,  and  too  loose  to  justify  a 
conviction.  Under  such  circumstancea,  it  would  be  far  more  consonant 
to  the  notions  of  justice  in  a  republic,  that  a  guilty  person  should 
escape,  than  that  an  innocent  person  should  become  the  victim  of 
injustice  from  popular  odium,  or  party  combinations. 

§  7^0.  At  the  distance  of  forty  years,  we  may  look  back  upon  this 
reasoning  with  entire  satisfaction.  The  senate  has  been  found  a  safe 
and  effective  depositary  of  the  trial  of  impeachments.  Daring  that 
period  but  four  cases  have  occurred,  requiring  this  high  remedy.  In 
three  there  have  been  acquittals  ;  and  in  one  a  conviction.  Whatever 
may  have  been  the  opinions  of  zealous  partisans  at  the  times  of  their 
occurrence,  the  sober  judgment  of  the  nation  sanctioned  these  results, 
at  least,  on  the  side  of  the  acquittals,  aa  soon  as  they  became  matters 
of  history,  removed  from  the  immediate  influences  of  the  prosecutions. 
The  unanimity  of  the  awards  of  public  opinion,  in  its  final  action  on 
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of  extreme  doubt,  whether,  cooustentlj  with  {he  great  maxim  above 
menljoned,  established  for  the  security  of  the  life  and  Hmha  and  lil^ 
eitj  of  the  citizen,  a  second  trial  for  the  same  offence  could  be  had^ 
either  after  an  acquittal,  or  a  conviction  in  the  court  of  impeachmenta. 
And  if  no  such  second  trial  could  he  had,  then  the  grossest  oiScial 
offenders  might  escape  without  any  substantial  punishment,  even  for. 
crimes,  which  would  subject  their  fellow  citizens  to  capital  punishment. 

§  783.  The  constitution,  then,  having  provided,  that  judgment  upon 
impeachments  shall  not  extend  further,  than  to  removal  from  office,  and 
disqualification  to  hold  office,  (which,  however  afflictive  to  an  ambitious 
and  elevated  mind,  would  be  scarcely  felt,  aa  a  punishment,  by  the 
profligate  and  the  base,)  has  wisely  subjected  the  party  to  trial  in  the 
common  criminal  tribunals,  for  the  purpose  of  receiving  such  punish- 
ment, as  ordinarily  belongs  to  the  offence.  Thus,  for  instance,  treason, 
which  by  our  laws  is  a  capital  offence,  may  receive  its  appropriate 
punishment ;  and  bribery  in  high  officers,  which  otherwise  would  be  a 
mere  disqualification  from  office,  may  have  the  measure  of  its  infamy 
dealt  out  to  it  with  the  same  unsparing  severity,  which  attends  upon 
other  and  humbler  offenders. 

^  784.  InEngland,  the  judgment  upon  impeachments  is  not  confined 
to  mere  removal  from  office ;  but  extends  to  the  whole  punishment 
attached  by  law  to  the  offence.  The  house  of  lords,  therefore,  upon  a 
conviction,  may,  by  its  sentence,  inflict  capital  punishment ;  or  perpe- 
tual banishment ;  or  forfeiture  of  goods  and  lands ;  or  fine  and  ran- 
som ;  or  imprisonment ;  as  well  aa  removal  from  office,  and  incapacity 
to  hold  office,  according  to  the  nature  and  aggravation  of  the 
offence.' 

§  785.  As  the  offences,  to  which  the  remedy  of  impeachment  has 
been,  and  will  continue  to  be  principally  applied,  are  of  a  pohtical 
nature,^  it  is  natural  to  suppose,  that  they  will  he  oft^n  exaggerated 
by  party  spirit,  and  the  prosecutions  he  sometimes  dictated  by  party 
resentments,  03  well  as  by  a  sense  of  the  public  good.  There  is  dan- 
ger, therefore,  that  In  cases  of  convicdon  the  punishment  may  be  wholly 
out  of  proportion  to  the  offence,  and  pressed  as  much  by  popular  odium, 
as  liy  aggravated  crime.   From  the  nature  of  such  offences,  it  is  imposes 


1  ^Com.  Dig. Parliament,  L.  44  ;  3  Wooduon,  LecC-  40,  p.  611  K 
'  2  Woodeaoo,  Leet  40,  p.  601, 604. 
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ble  to  fix  any  exact  grade,  or  meastire,  either  in  the  o&nce0,  or  the  puh 
ishments  ;  and  a  very  large  discretion  must  nnavoidablj  be  vested  m 
Ihe  conrt  of  impeachments,  as  to  both.  Any  attempt  to  define  the 
offences,  or  to  affix  to  every  grade  of  distinction  its  appropriate  mea- 
sure of  punishment,  would  probably  tend  to  more  injostiee  and  ineoih 
Temence,  than  it  would  correct ;  and  perhaps  would  render  the  powir 
at  once  inefficient  and  unwieldy.  The  discretion,  then,  if  confided  at 
all,  being  peculiarly  subject  to  abuse,  and  connecting  itself  with  state 
parties,  and  state  contentions,  and  state  animomties,  it  was  deemed 
most  advisable  by  the  convention,  that  the  power  of  the  senate  to 
inflict  punishment  should  merely  reach  the  right  and  quaUfications  to 
office ;  and  thus  take  away  the  temptation  in  factious  times  to  sacrifieo 
good  and  great  men  upon  the  altar  of  pariy.  ffistory  had  suflidenti^ 
admonished  them,  that  the  power  of  impeachment  had  been  thus  nue* 
chievously  and  inordinately  applied  in  other  ages ;  and  it  was  not  safe 
to  disregard  those  lessons,  which  it  had  left  for  our  instmction,  written 
not  unfrequently  in  blood.  Lord  Strafford,  in  the  rdgn  of  Charles 
the  First,  and  Lord  Stafibrd,  in  the  reign  of  Charles  the  Seccmd,  were 
both  convicted,  and  punished  capitally  by  the  house  of  lords  ;  and  both 
have  been  supposed  to  have  been  rather  victims  to  the  spirit  of  the 
times,  than  offenders  meriting  such  high  punishments.^  And  other 
cases  have  occurred,  in  which,  whatever  may  have  been  the  demerits  ef 
the  accused,  his  final  overthrow  has  been  the  result  of  political  resent- 
ments and  hatreds,  far  more  than  of  any  desire  to  promote  public 
justice.^ 

§  786.  There  is  wisdom,  and  sound  policy,  and  intrinsic  justice  in 
tins  separation  of  the  offence,  at  least  so  far,  as  the  jurisdiction  and 
I  trial  are  concerned,  into  its  proper  elements,  bringing  the  poUtical 
\  part  under  the  power  of  the  political  department  of  the  government 
and  retaining  the  civil  part  for  presentment  and  trial  in  tiie  ordinaiy 
forum.  A  jury  might  well  be  entrusted  with  the  latter ;  while  tli 
former  should  meet  its  appropriate  trial  and  punishment  before  the 
senate.  If  it  should  be  asked,  why  separate  trials  should  thus  be  suc- 
cessively had ;  and  why,  if  a  conviction  should  take  place  in  a  court 
of  law,  that  court  might  not  be  entrusted  with  the  power  to  pronounoe 


1  Rawle  on  the  Constitution,  ch.  22,  p.  217  ;  2  Woodeson,  Lect.  40,  p.  608,  609. 
»  Com.  Dig.  Parliament,  L.  28  to  39 ;  2  Woodeson,  Lect  40,  p.  619,  620. 
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s  removal  from  oEBce,  and  the  disqualification  to  office,  as  a  p»i  of  its 
Benteace,  the  snsirer  has  been  already  given  in  the  reasoning  agaiiuit 
testing  any  court  of  law  with  merely  politjcal  functions.  In  the  ortfr 
nary  course  of  the  admimstradon  of  criminal  justice,  no  court  is  author^ 
ized  to  remove,  or  disqualify  an  offender,  as  a  part  of  its  regular  judg- 
ment. If  it  results  at  all,  it  results  as  a  consequence,  and  not  as  a 
part  of  the  sentence.  But  it  may  be  properly  urged,  that  the  vesting 
of  such  a  high  and  delicate  power,  to  be  exercised  by  a  court  of  law 
at  ite  discretion,  would,  in  relation  to  the  distinguished  functionaries  of 
the  govGroment,  be  peculiarly  unfit  and  inexpedient.  What  could  be 
more  embarrassing,  than  for  a  court  of  law  to  pronounce  for  a  removal 
upon  the  mere  ground  of  political  usurpation,  or  malversation  in  office, 
admitting  of  endless  varieties,  from  the  slightest  guilt  up  to  tbe  most 
flagrant  corruption  ?  Ought  a  president  to  he  removed  from  office  at 
Ihe  mere  will  of  a  court  for  political  misdemeanors  ?  Is  not  a  politi- 
cal body,  like  the  senate,  from  Its  superior  information  in  regard  to 
executive  functions,  far  better  qualified  to  judge,  how  far  the  publio 
weal  might  be  promoted  by  such  a  punishment  in  a  given  case,  than  a 
mere  juridical  tribunal  ?  Suppose  the  senate  should  still  deem  the 
judgment  Irregular,  or  unjustifiable,  how  is  the  removal  to  take  effect, 
and  how  la  it  to  be  enforced  ?  A  separation  of  the  removing  power 
altogether  from  the  appointing  power  might  create  many  practical  diffi- 
culties, which  ought  not,  except  upon  the  most  urgent  reasons,  to  be 
introduced  Into  matters  of  government.  Without  attempting  to  main- 
tain, that  the  difficulties  would  be  insuperable,  it  is  sufficient  to  show, 
that  they  might  be  highly  inconvenient  in  practice. 

§  787.  It  does  not  appear  from  the  Journal  of  the  Convention,  that 
the  provision  thus  limiting  the  sentence  upon  impeachments  to  removal 
and  disqualification  from  office,  attracted  much  attention,  until  a  late 
period  of  Its  deliberations.^  The  adoption  of  it  was  not,  however, 
without  some  difference  of  opinion ;  for  it  passed  only  by  the  vote  of 
seven  states  against  three.*  The  reasons,  on  which  this  opposition 
was  founded,  do  not  appear ;  and  in  the  state  conventions  no  doubt  of 
the  propriety  of  the  provision  seems  to  have  been  seriously  enter- 
tained. 


'  .Toiiniiil  of  the  CoDTCDtiOQ,  p.  237,  303,  3M. 
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§  788.  In  order  to  complete  our  review  of  the  constitational  pro- 
visions on  the  subject  of  impeachments,  it  is  necessarj  to  ascerUdiii 
who  are  the  persons  liable  to  be  impeached  ;  and  what  are  impeaohA- 
ble  offences.  By  some  strange  inadvertence,  this  part  of  the  consdto- 
tion  has  been  taken  from  its  natural  connection,  and  with  no  great  pro- 
priety arranged  under  that  head,  which  embraces  the  organization, 
and  rights,  and  duties  of  the  executive  department.  To  prevent  die 
necessity  of  again  recurring  to  this  subject,  the  general  method  pre- 
scribed in  these  commentaries  will,  in  this  instance,  be  departed  from, 
and  the  only  remaining  provision  on  impeachments  be  here  introduced. 

§  789.  The  fourth  section  of  the  second  article  is  as  follows:  ^^!nid 
^^  president,  vice  president,  and  all  civil  officers  of  the  United  States, 
^^  shall  be  removed  from  office  on  impeachment  for,  and  convicticm  oij 
^^  treason,  bribery,  or  other  high  crimes  and  misdemeanors."  ^ 

§  790.  From  this  clause  it  appears,  that  the  remedy  by  impeach- 
ment is  strictly  confined,  to  civil  officers  of  the  United  States,  includ- 
ing the  president  and  vice  president.  In  this  respect,  it  differs 
materially  from  the  law  and  practice  of  Great  Britain.  In  that  king- 
dom, all  the  king's  subjects,  whether  peers  or  commoners,  are  impeach- 
able in  parliament ;  though  it  is  asserted,  that  commoners  cannot  now 
be  impeached  for  capital  offences,  but  for  misdemeanors  only.^  Such 
kind  of  misdeeds,  however,  as  peculiariy  injure  the  commonwealth  by 
the  abuse  of  high  offices  of  trust,  are  the  most  proper,  and  have  been 
the  most  usual  grounds  for  this  kind  of  prosecution  in  parliament.^ 
There  seems  a  peculiar  propriety,  in  a  republican  government  at  least, 
in  confining  the  impeaching  power  to  persons  holding  office.  In  such  a 
government  all  the  citizens  are  equal,  and  ought  to  have  the  same  secu- 
rity of  a  trial  by  jury  for  all  crimes  and  offences  laid  to  their  charge, 
when  not  holding  any  official  character.  To  subject  them  to  impeach- 
ment would  not  only  be  extremely  oppressive  and  expensive,  but  would 
endanger  their  lives  and  liberties,  by  exposing  them  against  their  wilfc 
to  persecution  for  their  conduct  in  exercising  their  political  rights  and 


*  In  the  convention,  the  clause,  making  the  president  liable  to  remoral  from  office  on 
impeachment  and  conviction,  was  not  unanimously  agreed  to ;  but  passed  by  a  vote  of 
eight  states  against  two.    Journal  of  Convention,  p.  94,  194,  211. 

*  4  Black.  Comm.  260,  and  Christian's  note ;  2  Woodcson,  LccL  40,  p.  601,  Ac ;  Com. 
Dig.  Parliament,  L.  28  to  40. 

»  2  Woodcson,  Lect.  40,  p.  601, 602. 
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privileges.  Dear  aa  the  trial  by  jory  justly  ia  in  civil  cftees,  its  T&lue, 
&3  a  protection  against  the  resentment  and  violence  of  rulera  and  fac- 
tions in  criminal  prosecutions,  makes  it  inestimable.  It  is  there,  and 
there  only,  tliat  a  citisen,  in  the  sympathy,  the  impartiality,  the  intel- 
ligence, and  incorruptible  integrity  of  hia  fellows,  impanelled  to  try 
the  accusation,  may  indulge  a  veil  founded  confidence  to  sust^n  and 
cheer  him.  If  he  should  choose  to  accept  o£Gce,  be  would  voluntarily 
incur  all  the  additional  responsibility  growing  out  of  it.  If  impeached 
for  his  conduct,  while  in  office,  he  could  not  justly  compliun,  since  he 
was  placed  in  that  predicament  by  his  own  choice ;  and  in  accepting 
office  he  submitted  to  all  the  coosequencea.  Indeed,  the  moment  it 
vas  decided,  tliat  the  judgment  upon  impeachments  should  be  limited 
to  removal  and  disqualification  from  office,  it  followed,  aa  a  natural 
reaiilt.,  that  it  ought  not  to  reach  any  but  officers  of  the  United  States. 
It  seems  to  have  been  the  original  object  of  tiie  friends  of  the  national 
government  to  cnnflue  It  u,  Ul«3q  limits ;  for  in  the  original  resolutiona 
proposed  to  the  convention,  and  in  aii  me  subeetiucub  proceedings,  thq 
power  was  expressly  limited  to  national  ofGcers.' 

§  791.  Who  are  "  civil  officers,"  within  the  meaning  of  thia  consti- 
tutional provision,  is  an  inquiry,  which  naturally  presents  itself;  and 
the  answer  cannot,  perhaps,  be  deemed  settled  by  any  solemn  adjudi- 
cation. The  tenn  "  civil "  has  various  significations.  It  is  some- 
times used  in  contradistinction  to  barbarous,  or  lavage,  to  indicate  a 
state  of  society  rednced  to  order  and  regular  government.  Thus,  we 
speak  of  civil  life,  civil  society,  civil  government,  and  civil  liberty ;  in 
which  it  is  nearly  equivalent  in  meaning  to  political.'^  It  is  sometimes 
used  in  contradistinction  to  criminal,  to  indicate  the  private  rights  and 
remedies  of  men,  as  members  of  the  community,  in  contrast  to  those, 
which  are  public,  and  relate  to  the  government.  Thus,  we  speak  of 
civil  process  and  criminal  process,  civil  jurisdiction  and  criminal  juris- 
dictiun.  It  is  sometimes  used  in  contradistinction  to  military  or  eccle- 
aiastiml,  to  natural  or  foreign.  Thus,  we  speak  of  a  civil  station,  as 
opposed  to  a  military  or  ecclesiastical  station  ;  a  civil  death,  as  opposed 
to  a  natural  death ;  a  civil  war,  as  opposed  to  a  foreign  war.     The 


'  Joiiranl  of  Convcnlioo,  69,  121,  137,  226. 

>  Jolmson's  Diclionory,  Civil;  I  Block.  Comm.e,  125,351 ;  MonW«q- Spirit  of  I*W8, 
Ti.  I ,  ell,  3  ;  Ituthcrforth'9  Inst.  B.  2,  ch.  2,  p.  23  ;  Id.  ch.  3,  p.  62;  Id.  di.  8,  p.  359  ; 
Bciacc.  £Ieiii.  Juria.  Nat  B.  2,  ch.  6. 
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sense,  in  which  the  term  is  used  in  the  constitation,  seems  to  be  in 
contradistinction  to  military j  to  indicate  the  rights  and  daties  relating 
to  citizens  generally,  in  contradistinction  to  those  of  persons  engaged 
in  the  land  or  naval  service  of  the  government.  It  is  in  this  sens, 
that  Blackstone  speaks  of  the  laity  in  England,  as  divided  into  three 
distmqt  states ;  the  civil,  the  military,  and  the  maritime  ;  the  tie 
latter  embracing  tf^e  land  and  naval  forces  of  the  government.^  AjA 
in  the  same  sense  the  expenses  of  the  civil  list  of  officers  are  spoka 
of,  in  contradistinction  to  those  of  the  army  and  navj.^ 

§  792.  All  ofiBcers  of  the  United  States,  therefore,  who  hold  their 
appointments  under  the  national  government,  whether  their  daties  are 
executive  or  judicial,  in  the  highest  or  in  the  lowest  departments  of 
the  government,  with  the  exception  of  ofiScers  in  the  army  and  navy, 
are  properly  civil  officers  within  the  meaning  of  the  consdtntion,  and 
liable  to  impeachment.^  The  reason  for  excepting  militarj  and  naval 
officers  is,  that  they  are  subject  to  trial  »»«*  puuiahinent  according  to 
a  peculiar  inilitiiry  uude,  the  laws,  rules,  and  usages  of  war.  The  veij 
nature  and  efficiency  of  military  daties  and  discipline  require  this  sum- 
mary and  exclusive  jurisdiction ;  and  the  promptitude  of  its  operatioos 
is  not  only  better  suited  to  the  notions  of  military  men;  but  thej 
deem  their  honor  and  their  reputation  more  safe  in  the  hands  of  their 
brother  officers^  than  in  any  merely  civil  tribunal.  Indeed,  in  military 
and  naval  affairs  it  is  quite  clear,  that  the  senate  could  scarcely  possess 
competent  knowledge  or  experience  to  decide  upon  the  acts  of  military 
men ;  so  much  are  these  acts  to  be  governed  by  mere  usage,  and  cus- 
tom, by  military  discipline,  and  military  discretion,  that  the  constito- 
tion  has  wisely  committed  the  whole  trust  to  the  decision  of  courts- 
martial. 

§  793.  A  question  arose  upon  an  impeachment  before  the  senate  in 
1799,  whether  a  senator  was  a  civil  officer  of  the  United  States,  within 
the  purview  of  the  constitution ;  and  it  was  decided  by  the  senate, 
that  he  was  not ;  ^  and  the  like  principle  must  apply  to  the  members 


*  1  Black.  Coram.  396,  408,  417  j  De  Lolme,  B.  2,  ch.  17,  p.  446. 

*  1  Black.  Comm.  332. 

9  Rawle  on  the  Constitution,  ch.  22,  p.  213. 

*  The  decision  was  mode  by  a  vote  of  14  against  II.    Sec  Senate  Jouraal,  10  JaDo* 
try,  1799 ;  4  Tucker's  Black.  Comm.  App.  57,  58 ;  Kawle  on  Const  ch.  22,  p.  213, 2i^ 
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of  the  house  of  representatiTes.  This  decision,  upon  vhich  the  senate 
itself  was  greatly  divided,  seems  bot  to  hare  been  quite  satisfactory 
(as  it  may  be  gathered)  to  the  minds  of  some  learned  commentators.^ 
The  reasoning,  by  which  it  was  susttuncd  in  the  senate,  does  not  appear, 
their  deliberations  having  been  private.  But  it  was  probably  held, 
that  "  civil  officers  of  the  United  States "  meant  such,  as  derived 
&eir  appointment  irom,  and  under  the  natjonal  government,  and  not 
those  persons,  who,  though  members  of  the  government,  derived  their 
appointment  from  the  states,  or  the  people  of  the  states.  In  this  view, 
the  enumeration  of  the  president  and  vice  president,  as  impeachable 
officers,  was  indispensable ;  for  they  derive,  or  may  derive,  their  office 
from  a  source  paramount  to  the  national  government.  And  the  clause 
of  the  constitution,  now  under  consideration,  does  not  even  affect  to 
consider  them  officers  of  the  United  States.  It  says,  "  the  president, 
vice  president,  and  all  dvil  officers  (not  all  other  civil  officers)  shall  be 
removed,"  &c.  The  language  of  the  clause,  therefore,  would  rather 
lead  to  the  conclusion,  that  they  were  enumerated,  as  contradistin- 
guished from,  rather  than  ae  included  in  the  description  of,  civil  officers 
of  the  United  States.  Other  clauses  of  the  constitution  would  seem 
to  favor  the  same  result ;  particularly  the  clause,  respecting  appoint- 
ment of  officers  of  the  United  States  by  the  executive,  nho  is  to 
*'  commission  all  the  officers  of  the  United  States  ;  "  and  the  6th  sec- 
tion of  the  first  article,  which  declares,  that  **  no  person,  holding  any 
"  office  under  the  United  States,  shall  be  a  member  of  either  house 
*'  during  his  continuance  in  office  ;  "  and  the  first  section  of  the  second 
article,  which  declares,  that  "  no  senator  or  representative,  or  person 
"  holding  an  office  of  trust  or  profit  under  the  United  States,  shall  be 
"  appointed  an  elector."  "  It  is  far  from  being  cert^n,  that  th«  con- 
vention itself  ever  contemplated,  that  senators  or  representatives 
should  be  subjected  to  impeachment ;  ^  and  it  is  very  far  from  being 
clear,  that  such  a  subjection  would  have  been  either  politic  or  desirable. 
§  794.  The  reasoning  of  the  Federalist  on  this  subject,  in  answer 
to  some  objections  to  vesting  the  trial  of  impeachments  in  the  senate 
does  not  lead  to  the  conclu^on,'  that  the  learned  author  tiiought  the 


1  fTuck.Block.  Coram.  App.  57,  58;  Ra<rle  on  Const^  82^213,  214,  218,  219. 

'  See  Blonnl's  Trial,  p.  34,  35  ;  Id.  49,  SO,  51,  53. 

"  Bnt  see  Soath  Carolina  Debate)  on  Ihe  ConititntioD,  Jftuiuiy,  1768,  (prioted  in 
Charleston,  1831,)  p.  11, 12, 13. 


I 


have  prostituted  their  influence  in  that 
meuts  of  foreign  corruption.  But  the 
equal  propriety,  have  contemplated  t\v 
of  two  thirds  of  the  senate,  consenting 
a  majority  of  thaty  or  of  the  other  bran 
to  a  pernicious  or  unconstitutional  la\ 
i\  hu  never  been  admitted  into  any  gover 

reason  is  there,  that  a  majority  of  the 
ficing  the  interests  of  the  society  by  a 
le^Iation,  should  escape  with  impuni 
senate  sacrificing  the  same  interests  ii 
reign  power  7    The  truth  is,  that  in  all 
fireedom,  and  to  the  necessary  independ 
body,  that  the  membera  of  it  ehotUd  be 
acts  done  in  a  collective  capacity;  a 
mutt  depend  on  the  care,  which  is  tak 
per  hands ;  to  make  it  their  interest  t 
to  make  it  as  difiScult,  as  possible,  for  th 
opposite  to  that  of  the  public  good." ' 
of  the  state  contentions  the  members 
the  friends  of  the  constitution,  not  to 
power.* 

§  795.  It  may  be  admitted,  that  a  bi 

Ue  in  a  legislator,  as  in  an  executive,  ( 

not  follow,  that  the  same  remedy  shoul 

)   ■  that  a  remedy  applicable  to  the  one  ma 
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congress  were  liable  to  be  impeached  for  oondnot  in  his  le^latire 
capacity,  at  the  will  of  a  majority,  it  might  famish  many  pretexts  for 
an  irritated  and  predominant  faction  to  destroy  the  character,  and 
intercept  the  influence  of  the  wisest  and  most  exalted  patriots,  who 
were  resisting  their  oppresaioos,  or  derelopmg  their  profligacy.  It  is, 
therefore,  with  great  reason  urged,  that  a  le^slator  should  be  above 
all  fear  and  influence  of  this  sort  in  his  public  conduct.  The  impeach- 
ment of  a  legblator,  for  his  official  acts,  has  hitherto  been  unackno^ 
ledged,  as  matter  of  right,  in  the  annals  of  England  and  America. 
A  silence  of  this  sort  is  concluuye,  as  to  the  state  of  pablic  opimoD  in 
relation  to  the  impolicy  and  danger  of  conferring  the  power .^ 

§  796,  The  next  inquiry  is,  what  are  impeachable  ofibnces  ?  They 
are  "  treaaon,  bribery,  or  other  high  crimes  and  misdemeanora."  Fot 
the  de&mtion  of  treason,  resort  may  be  had  to  the  constitution  itself; 
but  for  the  definition  of  bribery,  resort  is  naturally  and  necessarily 
had  to  the  common  law ;  for  that,  as  the  common  basis  of  our  juiis- 
prudence,  can  alone  furnish  the  proper  exposition  of  the  nature  and 
hmita  of  this  offence.  The  only  practical  question  b,  what  are  to  be 
deemed  high  crimes  and  misdemeanors  ?  Now,  neither  the  constitu- 
tion, nor  any  statute  of  the  United  States  has  in  any  manner  defined 
any  crimes,  except  treason  and  bribery,  to  be  high  crimes  and  misde- 
meanors, and  as  such  impeachable.  In  what  manner,  then,  arc  they 
to  be  ascertdned  7  Is  the  silence  of  the  statute  book  to  be  deemed 
conclusive  in  faror  of  the  party,  unUI  congress  have  made  a  legislatire 
declaration  and  enumeration  of  the  offences,  which  shall  be  deemed 
high  crimes  and  misdemeanors  ?    If  so,  then,  as  has  been  truly  le- 


■  The  Hrgnmcuts  of  counsel,  for  and  agunlt  a  senator's  being  M 
m\[  be  round  at  large,  in  the  printed  trial  of  William  Blaant,  on  Mi  impeBchmeiit, 
(Fhilnd.  1799.}  [Mr.  CbaDcetlor  Kent,  in  a  note  to  his  commentaries,  (roLi,  lect  xi. 
p.  2.16,)  says  on  this  subject:  "The  qneation  whether  a  senator  or  member  of  the  honsa 
of  rcprcsetitativea  was  liable  to  impeachment  for  conduct  in  his  legiilatire  capad^,  it 
considered  bj  Mr.  Jastice  Story  in  his  commentarieg,  toL  li.  pp.  299-  IBS ;  and  tba 
weight  of  Butlioritj,  and  the  reason  and  policj-  of  the  thing  an  decidedly  in  the  neg*- 
tive,  and  in  favor  of  the  principle  that  member!  of  congreM  ibonld  be  exempt  from 
impeacbmentand  punishment,  for  acts  done  in  their  collective  or  oongresBional  capacity. 
TlioDgh  a  member  of  congress  is  not  responsible  ont  of  congress  fbr  wordf  spoken 
there,  though  libcllons  upon  individuals ;  yet  if  he  eauseg  his  speech  to  be  published,  he 
may  be  punished  as  for  a  libe!  by  ac^on  or  Indictment.  This  is  the  En^iih  and  th« 
just  law.  The  cases  of  Lord  Abingiim  and  of  McCretva/,  3  Eq-  N-  P-  CaM^  SSS,  1  M. 
&  S.  2-8."I 
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impeachable  offence.     It  13  not  ever 
is  so  impeachable.     It  must  not  onl^ 
and  misdemeanor.     Besides  ;  there 
which,  by  the  statutes  of  the  United 
committed  in  special  places,  and  wit 
instance,  on  the  high  seas,  or  in  forts 
to  the  Umted  States.    Suppose  the  of 
than  these  privileged  places,  or  undc 
any  statute  of  the  United  States,  wou 
§  79T.  Again,  there  are  many  offei 
been  held  to  be  within  the  reach  of  p 
one  of  which  is  in  the  slightest  manne 
Andy  indeed,  political  offences  are  of 
racter,  so  utterly  incapable  of  being 

Itask  of  positive  legislation  would  be 
almost  absurd  to  attempt  it.  What,  fc 
lation  do  in  cases  of  impeachment  lik 
HastingB,  in  1788  ?  Resort,  then,  mus 
i  practicei  and  the  common  law,  in  ord 

}  ]  crimes  and  misdemeanors  ;.  or  the  wh< 

^  arbitrary  discretion  of  the  senate  for  tl 

incompatible  with  the  genius  of  our 
statesman  would  be  inclined  to  countec 
opinion  and  practice,  which  mij^ht  mal 
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in  one  person,  which  would  be  daemed  iaDocent  at  another  time,  or  in 
another  person.  The  only  safe  guide  in  such  cases  must  be  the  com- 
mon law,  which  b  tiie  guardian  at  once  of  private  rights  and  public 
liberties.  And  however  much  it  may  fall  in  with  the  political  theories 
of  certain  statesmen  and  jurists,  to  deny  the  existence  of  a  common 
law  belonging  to,  and  applicable  to  the  nation  in  ordinary  cases,  no 
one  has  as  yet  been  bold  enough  to  assert,  that  the  power  of  impeach- 
ment is  limited  to  offences  positively  defined  in  the  statute  book  of  the 
anion,  as  impeachable  high  crimes  and  misdemeanors. 

§  798.  The  doctrine,  indeed,  would  be  truly  alarnung,  that  the 
common  law  did  not  regulate,  interpret,  and  control  the  powers  and 
duties  of  the  court  of  impeachment.  What,  otherwise,  would  become 
of  the  rules  of  evidence,  the  legal  notions  of  crimes,  and  the  apphca- 
tion  of  principles  of  public  or  municipal  jurisprudence  to  the  charges 
against  the  accused  ?  It  would  be  a  most  extraordinary  anomaly,  that 
while  every  citizen  of  every  state,  originally  compowng  the  anion, 
would  be  entitled  to  the  common  law,  as  his  birthright,  and  at  once 
hb  protector  and  guide ;  as  a  citizen  of  the  union,  or  an  officer  of  the 
union,  he  would  be  subjected  to  no  law,  to  no  principles,  to  no  rules  of 
evidence.  It  is  the  boast  of  English  jurisprudence,  and  without  it  the 
power  of  impeachment  would  be  an  intnlerable  grievance,  that  in  trials 
by  impeachment  the  law  differs  not  in  essentials  from  criminal  prose- 
cutions before  inferior  courts.  The  same  rules  of  evidence,  the  same 
legal  notions  of  crimes  and  punishments  prevail.  For  impeachments 
are  not  framed  to  alter  the  law ;  but  to  carry  it  into  more  effectual 
execution,  vhere  it  might  be  obstructed  by  the  influence  of  too  power. 
ful  delinquents,  or  not  easily  discerned  in  the  ordinary  course  of  juris- 
diction,  by  reason  of  the  pecuUar  quality  of  the  alleged  crimes.^ 
Those,  who  believe,  that  tbe  common  law,  so  far  as  it  is  applicable, 
constitutes  a  part  of  the  law  of  the  United  States  in  their  sovereign 
character,  as  a  nation,  not  as  a  source  of  jurisdiction,  but  as  a  guide, 
and  check,  and  expositor  in  the  administration  of  the  rights,  duties, 
and  jurisdiction  conferred  by  the  constitution  and  lavs,  will  find  no 
difficulty  in  affirming  the  same  doctrines  to  be  applicable  to  the  senate, 
as  a  court  of  impeachments.  Those,  who  denoance  the  common  law, 
as  having  any  application  or  existence  in  regard  to  the  national  govern- 


■  Sf7oodcsaii,  Lcct.  40,  p.  611,  Gia;  4Blacb.  CoiniD.  361,  Christian's! 
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mcnt.  must  be  ncocaaarilj'  driven  to  maintain,  that  the  power  of  im- 
peachment is,  until  congress  shall  legislate,  a  mere  nullity,  or  that  it  is 
des[>oiic,  both  in  its  reach,  and  in  its  proceedings.^  It  is  remarkable, 
tliat  tiio  first  congress,  assembled  in  October,  1774,  in  their  famoos 
declai'ation  of  the  rights  of  the  colonies, asserted,  "  tliat  the  respectire 
colonies  are  entitled  to  the  commoa  law  of  England ; "  and  "  tliat  ftey 
arc  entitled  to  the  benefit  of  such  of  the  English  statutes,  as  existed 
at  the  time  of  their  colonization,  and  which  they  have  by  experience 
respectively  found  to  be  applicable  to  their  several  local  and  otJier  c^^ 
cumstances."  '  It  would  be  singular  enough,  if,  in  framing  a  Dational 
government,  that  common  law,  so  justly  dear  to  the  colonies,  as  their 
guide  and  protection,  should  cease  to  have  any  existence,  as  applicable 
to  the  powers,  rights,  and  privileges  of  the  people,  or  tho  obligations, 
and  duties,  and  powers  of  the  departments  of  tho  national  government 
If  the  common  law  has  no  existence,  as  to  the  union,  as  a  rale  or 
guide,  the  whole  proceedings  are  completely  at  the  arbitrary  pleasure 
of  tlio  government,  and  its  functionaries  in  all  its  departmcntp . 

§  799,  Congress  have  unhesitatingly  adopted  the  conclusion,  that 
no  previous  statute  is  necessary  to  authorize  an  impeachment  for  any 
oificial  misconduct ;  and  the  rules  of  proceeding,  and  the  rules  of  evi- 
dence, as  well  as  tho  principles  of  decision,  have  been  uniformly  regu- 
lated by  the  known  doctrines  of  the  common  law  and  pariiaraentary 
usage.  In  the  few  cases  of  impeachment,  which  have  hitherto  been 
tried,  no  one  of  the  charges  has  rested  upon  any  statutable  misdemean- 
ors.^ It  seems,  then,  to  he  the  settled  doctrine  of  the  high  court  of 
impeachment,  that  though  the  common  law  cannot  be  a  foundation  of 
a  jurisdiction  not  given  by  the  constitution,  or  laws,  that  jurisdiction, 
when  given,  attaches,  and  is  to  be  exercised  according  to  the  rules  of 


I  It  i«  not  my  design  in  this  plane  lo  enter  npon  the  dLsrnsaion  of  tlio  mnch  rontro- 
TeiteJ  qucHlion.wliWlier  tlic  common  law  conalilutea  a  piirtof  llionuf/oiia/ juri-:prudenM, 
in  conlradistiui'tion  to  ihiu  of  the  slHlcs.  The  learned  readur  will  find  the  sulytil  Mmply 
dlspuaaed  in  tho  works,  to  which  he  has  been  alrcndv  referred,  vii.  1  Tuck.  Bhrk. 
Comm.  App.  Note  E.  p.  378,  &e.;  in  tho  report  of  the  Virpnia  legislature  of  1T99, 
ISOO ;  in  linwle  on  the  Constit.  ch.  30,  p,  258,  &c,,  end  In  Duponceau  on  Jurisdiction, 
and  tlic  authorities  there  tiled.  1  Kent.  Comm.  I.ccl.  16,  p.  311  cfsr.q.;  North  Amcri- 
C&n  Kevicw,  July,  1825;  Mr.  Bavanl'a  speech.  Debate  on  the  Judicinrj-  in  1802,  p.  372. 

'  1  Journal  of  Congresf,  Oct,  1774,  p,  29, 

'  It  Toiij  be  supposed,  that  the  first  ehni^e  in  the  nrticlea  of  impeachment  Agninii 
William  Btount  was  a  statQlahlc  ofleoce ;  but  on  an  aeeurate  examination  of  the  act  of 
congress,  of  1794,  it  will  be  found  not  lo  have  been  so. 
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the  commoQ  law ;  and  that,  what  are,  and  what  are  not  high  crimeB 
and  misdemeanors,  is  to  be  aacertained  by  a  recurrence  to  that  great 
basis  of  American  jurisprudence.^  The  reasoning,  by  which  the  power 
of  the  house  of  representatives  to  punish  for  contempts,  (which  are 
breaches  of  privileges,  and  offences  not  defined  by  any  positive  laws,) 
has  been  upheld  by  the  supreme  conrt,  stands  upon  similar  grounds ; 
for  if  the  house  had  no  jurisdiction  to  punish  for  contempts,  unEdl  the 
acts  had  been  previously  defined,  and  ascertained  by  positive  law,  it  is 
clear,  that  the  process  of  arrest  would  be  illegal.^ 

§  800.  In  examining  the  parliamentary  history  of  impeachments,  it 
will  be  found,  that  many  offences,  not  easily  definable  by  law,  and 
many  of  a  purely  political  character,  have  been  deemed  high  crimes 
and  misdemeanors  worthy  of  this  extraordinary  remedy.  Thus,  lord 
chancellors,  and  judges,  and  other  magistrates,  have  not  only  been 
impeached  for  bribery,  and  acting  grossly  contrary  to  the  duties  of 
their  office  ;  but  for  misleading  their  sovereign  by  unconstitutional 
opinions,  and  for  attempts  to  subvert  the  fundamental  laws,  and  intro- 
duce arbitrary  power.^  So,  where  a  lord  chancellor  has  been  thought 
to  have  put  the  great  seal  to  an  ignominious  treaty ;  a  lord  admiral  to 
have  neglected  the  safeguard  of  the  sea ;  an  ambassador  to  have 
betrayed  his  trust ;  a  privy  counsellor  to  have  propounded,  or  support- 
ed pernicious  and  dishonorable  measures ;  or  a  confidential  adviser  of 
his  sovereign  to  have  obtained  exorbitant  grants,  or  incompatible 
employments ;  these  have  been  all  deemed  impeachable  offences.* 
Some  of  the  offences,  indeed,  for  which  persona,  were  impeached  in  the 
early  ages  of  British  jurisprudence,  would  now  seem  harsh  and  severe ; 
but  perhaps  they  were  rendered  necessary  by  existing  comiplione, 


'  See  Jefferson's  Mnnaal,  4  S3,  title,  Imp&Khment ;  Blonnrt  Trial  on  Impeachment, 
p.  29  to  31  ;  Id.  TS  to  80,  (I'hiliidelphia,  1799.)  But  aee  Id.  p.  42  to  46.  In  »pothor 
clnii-^c  of  the  conBtitulion  power  is  giren  to  iho  president  to  giant  reprievei  and  pvdoni 
fir  oD'-nces  agaiail  Ihe  Uaiud  States,  except  in  caaei  of  impeachmtnl;  thns  showiDg,  that 
impe.ii'hahlo  offences  are  deemed  offences  against  tbe  United  States.  If  cbe  senate  may 
llicn  d'-cliirc,  what  are  offences  against  the  United  Statej  by  recurrence  i«  the  common 
law,  why  may  not  the  courta  of  the  United  States,  under  the  express  delegation  of  jnris- 
diction  over  "  all  crimes  and  offences  cognizable  under  the  authority  of  the  United 
St»iCJ,"briheact  oFi;s9,  ch.  20,  t  11,  actio  the  same  manner  ? 

>  iJufin  V.  AndfTum,  6  Wheat  R.  204;  Rawle  OD  Couslit.  ch.  39,  p.  271,  S73. 

'  2  Woodeson,  Lect.  40,  p.  e02;  Com.  Dig.  title  Parliammt,  L,  28  to  40. 

'  2  Woodeson,  Lect  40,  p.  603;  Com.  Dig.  FarUament,  L-  29  to  40. 
47* 
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neither  hooae  can  regnlarlj  inquire  into  them,  except  for  the  purpose 
of  expelling  a  member."  ^ 

§  802.  It  does  not  appear,  that  either  of  these  points  haa  been  jit 
dtclally  settled  by  the  court  having,  properly,  cognizance  of  them. 
In  the  case  of  William  Blount,  the  plea  of  the  defendant  expresslj 
pnt  both  of  them,  as  exceptions  to  the  jurisdiction,  alleging,  that,  at 
the  time  of  the  impeachment,  he,  Blount,  was  not  a  senator,  (though 
he  was  at  the  time  of  the  charges  laid  agunst  him,)  and  that  he  was 
not  charged  by  the  articles  of  Impeachment  with  baring  committed  any 
crime,  or  misdemeanor,  in  the  executioii  of  any  civil  office  held  under 
the  United  States ;  nor  with  any  malconduct  in  a  civil  office,  or  abuse 
of  any  public  trust  in  the  execution  thereof,'  The  decision,  however, 
turned  upon  another  point,  viz.,  that  a  senator  was  not  an  impeachable 
officer.^ 

fj  803.  As  it  b  dechired  in  one  clanse  of  the  constitution,  that 
"judgment,  in  cases  of  impeachment,  shall  not  extend  further,  than  a 
*'  removal  from  office,  and  disqualification  to  hold  any  office  of  honor, 
"■  trust,  or  profit,  under  the  United  States  ; "  and  in  another  clanse, 
that  "  the  president,  vice  president,  and  all  civil  officers  of  the  United 
"  States,  shall  be  removed  from  office  on  impeachment  for,  and  con- 
"  viction  of,  treason,  bribery,  or  other  high  crimes  or  misdemeanors ; " 
it  would  seem  to  follow,  that  the  senate,  on  the  conviction,  were  bound, 
in  all  cases,  to  enter  a  judgment  of  removal  from  office,  though  it  has 
a  discretion,  as  to  inflicting  the  punishment  of  disqualification.*  If, 
then,  there  must  be  a  judgment  of  removal  from  office,  it  would  seem 
to  follow,  that  the  constitution  contemplated,  that  the  party  was  still  in 
office  at  the  time  of  impeachment.  If  he  was  not,  his  offence  was 
still  liable  to  be  tried  and  punished  in  the  ordinary  tribunals  of  justice. 
And  it  might  be  argued  with  some  force,  that  it  would  be  a  vain  exer- 
cise of  authority  to  try  a  delinquent  for  an  impeachable  offence,  when 
the  most  important  object,  for  which  the  remedy  was  given,  was  no  longer 
necessary,  or  attainable.     And  although  a  judgment  of  disqualification 


■  RnwIoonllicCoastitation.ch.  sa,  p.  315. 

*  Sec  ScTiatu  Joornal,  14th  Jan.  1799 ;  4  Tucker's  Black.  Comm.  App.  S7,  98. 
'  Sergeant  on  Const,  Lnvr,  eh-  29,  p.  363. 

*  Upon  (he  impeachment  and  conviction  of  John  Pickering  (ISth  of  March,  1S04,} 
the  only  puni^hmcDI  awaided  by  the  tenale  was  a  removal  from  office.  See  also  Btonnt's 
Trial,  64  to  G6 ;  Id.  79,  B2,  B3,  (Philad.  1799 ;)  Sergeant  on  Const.  Law,  ch.  S9,  p.  364. 


v/ 
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might  still  be  pronounced,  the  language  of  the  constitution  may  create 
some  doubt,  whether  it  can  be  pronounced  without  being  coupled  wiik 
j  a  removal  from  office.^  There  is  also  much  force  in  the  remark,  that 
an  impeachment  is  a  proceeding  purely  of  a  political  nature.  It  is 
not  so  much  designed  to  punish  an  oSender,  as  to  secure  tiie  state 
agsunst  gross  official  misdemeanors.  It  touches  neither  his  person, 
nor  his  property ;  but  simply  divests  him  of  his  political  capacity.' 

§  804.  The  other  point  is  one  of  more  difficulty.  In  the  argument 
upon  Blount's  impeachment,  it  was  pressed  with  great  earnestness,  tbat 
there  is  not  a  syllable  in  the  constitution,  which  confines  impeachments 
to  official  acts,  and  it  is  against  the  plainest  dictates  of  common  sense, 
that  such  restraint  should  be  imposed  upon  it.  Suppose  a  judge 
should  countenance,  or  aid  insurgents  in  a  meditated  conspiracy  or  in- 
surrection against  the  government.  This  is  not  a  judicial  act ;  and 
yet  it  ought  certainly  to  be  impeachable.  He  may  be  called  upon  to 
try  the  very  persons  whom  he  has  aided.^  Suppose  a  judge  or  other 
officer  to  receive  a  bribe  not  connected  with  his  judicial  office ;  coold 
he  be  entitled  to  any  public  confidence  ?  Would  not  these  reasons  far 
his  removal  be  just  as  strong,  as  if  it  were  a  case  of  an  official  bribe? 
The  argument  on  the  other  side  was,  that  the  power  of  impeachment 
was  strictly  confined  to  civil  officers  of  the  United  States,  and  this  ne- 
cessarily implied,  that  it  must  be  limited  to  malconduct  in  office.* 

§  805.  It  is  not  intended  to  express  any  opinion  in  these  comment- 
aries, as  to  which  is  the  true  exposition  of  the  constitution  on  the 
points  above  cited.  They  are  brought  before  the  learned  reader,  as 
matters  still  sub  judice^  the  final  decision  of  which  may  be  reasonably 
left  to  the  high  tribunal,  constituting  the  court  of  impeachment,  when 
the  occasion  shall  arise. 


I  See  Blount's  Trial,  47,  48  ;  Id.  64  to  68,  (Philad.  1799 ;)  Id.  82. 

»  Mr.  Bayard.    Blount's  Trial,  28,  (Philad.  1799.)     See  Id.  80,  81. 

»  Blount's  Trial,  39,  40,  (Philad.  1799  ;)  Id.  80. 

*  Blount's  Trial,  46  to  49}  Id.  62,  64  to  68,  (Philadelphia,  1799.)  WUliam  Blount 
was  expelled  from  the  senate  a  few  days  before  this  impeachment,  (being  ^en  a  mem- 
ber,) and  on  that  occasion  he  was,  by  a  resolution  of  the  senate,*  declared  to  be  "guilty 
of  a  high  misdemeanor  entirely  inconsistent  with  his  public  trust  and  duty,  as  a  senator.'' 
The  offence  charged  was  not  defined  by  any  statute  of  the  United  States.  It  was  for  an 
attempt  to  seduce  an  United  States'  Indian  interpreter  from  his  duty,  and  to  alienate  the 
affections  and  confidence  of  the  Indians  from  the  public  officers  residing  among  them, 
&c.    Joum.  of  Senate,  8th  July,  1797  ;  Sergeant  on  Const.  Law,  ch.  28,  p.  286,  287. 

•  Yeas,  25 }  Nay,  1. 
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§  806.  ThiB  subject  may  be  concluded  by  a  summary  statement  of 
the  mode  of  proceeding  in  the  institution  and  trial  of  impeachments, 
as  it  is  of  r^«  occurrence,  and  not  governed  by  tbe  formalities  of  the 
ordinary  prosecutions  in  courts  at  law. 

§  807.  When,  then,  an  officer  is  known  or  suspected  to  be  guilty  of 
malversation  in  ofSce,  some  member  of  the  bouse  of  representatives 
usually  brings  forward  a  resolution  to  accuse  tbe  party,  or  for  the 
appointment  of  a  committee,  to  consider  and  report  upon  the  charges 
laid  ag^nst  him.  Tbe  latter  is  the  ordinary  course  ;  and  tbe  report 
of  the  committee  usually  contains,  if  adverse  to  the  party,  a  statement 
of  tbe  charges,  and  recommends  a  resolution,  that  be  be  impeached 
tberefor.i  If  the  resolution  is  adopted  by  the  house,  a  committee  is 
tben  appmnted  to  impeach  tbe  party  at  tbe  bar  of  tbe  senate,  and  to 
state,  that  the  articles  against  him  will  be  exhibited  in  due  time,  and 
made  good  before  the  senate ;  and  to  demand,  that  the  senate  take 
order  for  the  appearance  of  the  party  to  answer  to  the  impeachment.' 
Ibis  being  accordingly  done,  the  senate  signify  their  willingness  to 
take  such  order ;  and  articles  are  then  prepared  by  a  committee,  under 
the  direction  of  the  house  of  representatives,  which,  when  reported  to, 
and  approved  by  the  house,  are  then  presented  in  the  like  manner  to 
the  fienate  ;  and  a  committee  of  managers  are  appointed  to  conduct 
the  impeachment.*  As  soon  as  tbe  articles  are  thus  presented,  the 
senate  issue  a  process,  summoning  the  party  to  appear  at  a  ^ven  day 
before  them,  to  answer  the  articles.*  The  process  is  served  by  &» 
Bergeant-at-arms  of  the  senate,  and  due  return  is  made  thereof  under 
oath. 

^  S08.  The  articles  thus  exhibited  need  not,  and  indeed  do  not  pni^ 
sue  the  strict  form  and  accuracy  of  an  indictment.'  They  are  some- 
times quite  general  in  tbe  form  of  the  allegation  ;  but  always  contain, 
or  ought  to  contain,  so  much  certainty,  as  to  enable  the  party  to  put 
himself  upon  the  proper  defence,  and  also,  in  case  of  an  acquittal,  to 


I  Com.  Dig.  PiaiiamenI,  L.  30{  S  WoodesoD,  Leeu  40,  p.  603,  604}  Jeffenon'i 
Manual,  sect  53. 

'  Com,  Dig.  ParUanura,  L.  SO;  3  Woodeaon,  Lect  40,  p.  603,  604;  Jefferson's 
Mnniial,  sect  53. 

^  Com.  Dig.  Partlametit,  L.  21 ;  Jefferson's  Manna],  lecL  53. 

*  Com.  Dig.  Parliament,  L.  H,  IS,  19,  SO  ;  Jeffenon's  Manual,  sect.  53. 

'  2  Woodcson,  Led.  40,  p.  605,  606 ;  Com.  Dig.  Fartiamnt,  L.  21 ;  Foster  on  CroiHl 
Law,  389,  390. 
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ceedlngs  proper  to  be  had,  before  and  at  the  trial,  by  fixed  regnla- 
tjona ;  which  are  made  known  to  the  honse  of  representatives,  and  to 
the  party  accused.'  On  the  day  appointed  for  the  trial,  the  house  of 
representatives  appear  at  the  bar  of  the  senate,  either  in  a  body,  or 
by  the  managers  selected  for  that  purpose,  to  proceed  with  the  trial.' 
Process  to  compel  the  attendance  of  witnesses  ia  previously  issued  at 
the  request  of  either  party,  by  order  of  the  senate  ;  and  at  the  IJme 
and  place  appointed,  they  are  bound  to  appear  and  give  testimony. 
On  the  day  of  trial,  the  parties  being  ready,  the  managers  to  conduct 
the  prosecution  open  it  on  behalf  of  the  house  of  representatives,  one 
or  more  of  them  delivering  on  explanatory  speech,  either  of  the  whole 
charges,  or  of  one  or  more  of  them.  The  proceedings  are  then  con- 
ducted substantially,  aa  they  are  upon  common  judicial  trials,  as  to  the 
admission  or  rejection  of  testimony,  the  examination  and  cross-exami- 
nation of  witnesses,  the  rules  of  evidence,  and  the  legal  doctrines,  as 
to  crimes  and  misdemeanors.*  When  the  whole  evidence  has  been 
gone  through,  and  parties  on  each  side  have  been  fully  heard,  the 
senate  then  proceed  to  the  consideration  of  the  case.  If  any  debates 
arise,  they  are  conducted  in  secret ;  if  none  arise,  or  after  they  are 
ended,  a  day  is  assigned  for  a  final  public  decision  by  yeas  and  nays 
upon  each  separate  charge  in  the  articles  of  impeachment.  When  the 
court  ia  assembled  for  this  purpose,  the  question  is  propounded  to  each 
member  of  the  senate  by  name,  by  the  president  of  the  senate,  in  the 
following  manner,  upon  each  artjclq,  the  same  being  first  read  by  the 

secretary  of  the  senate.     "  Mr. ,  how  say  y»u,  is  the  respondent 

guilty,  or  not  guilty  of  a  high  crime  and  misdemeanor,  as  charged  in 

the article  of  impeachment  ?  "     Whereupon  the  member  rises  in 

his  place,  and  answers  guilty,  or  not  guilty,  as  his  opinion  is.  If  upon 
no  one  article  two  thirds  of  the  senate  decide,  that  the  party  is  guilty, 
he  is  then  entitled  to  an  acquittal,  and  is  declared  accordingly  to  be 
acquitted  by  the  president  of  the  senate.  If  he  is  convicted  of  all,  or 
any  of  the  articles,  the  senate  then  proceed  to  fix,  and  declare  the 
proper  punishment.*    The  pardoning  power  of  the  president  does  not, 


■  Sec  2  Woodeson,  Lect.  40,  p,  6tO.  *  Jeffergon's  Manual,  sect.  53. 

'  a  Woocleson,  I/oct.  611 ;  Jefferson's  Manual,  sect  53. 

*  Thi»  summary,  when  no  other  authority  is  cited,  has  been  drawn  np  from  the  prac- 
tice, in  the  cases  of  impeoi'hment  already  tried  by  the  senate  of  the  Doiled  Stales,  viz. 
of  William  Blount,  in  1798;  of  John  Fickenng,  in  1S04;  of  Samuel  Chue,  in  ISOti 
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as  will  be  presently  seen,  extend  to  judgments  upon  impeachment ;  and 
hence,  when  once  pronounced,  thej  become  absolute  and  irreyeraUe.^ 
§  812.  Having  thus  gone  through  the  whole  subject  of  impetcb- 
ments,  it  onljr  remains  to  observe,  that  a  close  survey  of  the  system, 
unless  we  are  egregiously  deceived,  will  completely  demonstrate  tbe 
wisdom  of  the  arrangements  made  in  every  part  of  it.  The  jurisdio> 
tiion  to  impeach  is  placed,  where  it  should  be,  in  the  possesmon  and 
power  of  the  immediate  representatives  of  the  people.  The  trial  k 
before  a  body  of  great  dignity,  and  ability,  and  independence,  posseiB* 
ing  the  requisite  knowledge  and  firmness  to  act  with  vigor,  and  ta 
decide  with  impartiality  upon  the  charges.  The  persons  subjected  to 
the  trial  are  officers  of  the  national  government ;  and  the  offences  are 
such,  as  may  aSect  the  rights,  duties,  and  relations  of  the  party 
accused  to  the  public  in  his  political  or  official  character,  either  directlj 
or  remotely.  The  general  rules  of  law  and  evidence,  applicable  to 
common  trials,  are  interposed,  to  protect  the  party  agidnst  the  exerdae 
of  wanton  oppression,  and  arbitrary  power.  And  the  final  judgment 
is  confined  to  a  removal  from,  uid  disqualification  for,  office ;  thus 
I  limiting  the  punishment  to  such  modes  of  redress,  as  are  peculiarly  fit 
I  for  a  political  tribunal  to  administer,  and  as  will  secure  the  public 
against  political  injuries.  In  other  respects  the  offence  is  left  to  be 
disposed  of  by  the  common  tribunals  of  justice,  according  to  ihe  laws 
of  the  land,  upon  an  indictment  found  by  a  grand  jury,  and  a  trial  by 
a  jury  of  peers,  before  whom  the  party  is  to  stand  for  his  final  delive^ 
ance,  like  his  fellow  citizens. 

§  813.  In  respect  to  the  impeachment  of  the  president,  and  vice 
president,  it  may  be  remarked,  that  they  are,  upon  motives  of  hi^ 
state  policy,  made  liable  to  impeachment,  while  they  remain  in  office. 
In  England  the  constitutional  maxim  is,  that  the  king  can  do  no  wrong. 
His  ministers  and  advisers  may  be  impeached  and  punished  ;  but  he 
18,  by  his  prerogative,  placed  above  all  personal  amenability  to  the  laws 
for  his  acts.^  In  some  of  the  state  constitutions,  no  explicit  provision 
is  made  for  the  impeachment  of  the  chief  magistrate ;  and  in  Delaware 
and  Virginia,  he  was  not  (under  their  old  constitutions)  impeachable, 


and  of  James  H.  Peck,  in  1831.    See  the  Senate  Journals  of  those  Trials.    See  also 
Jefferson's  Manual,  sect.  202. 

1  Art.  2,  sect.  2,  clause  1. 

'  1  Black.  Comm.  246,  247. 
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until  he  was  out  of  office.^  So  that  no  immediate  rcmcd;  in  those 
states  was  provided  for  gross  malrersations  and  cornipUons  in  office  ; 
and  tho  oalj  redress  lay  in  the  elecdve  power,  followed  up  by  prose- 
cations  after  the  party  had  ceased  to  hold  his  office.  Yet  cases  may 
be  imagined,  where  a  momentary  delusion  might  indaco  a  mnjority  of 
the  people  to  reelect  a  eomipt  chief  mcigistratc  ;  and  thus  tlic  remedy 
would  be  at  once  distant  and  nncertun.  The  provision  in  the  consti- 
tntion  of  the  United  States,  on  the  other  hand,  holds  ont  a  deep  and 
immediate  responsibility,  as  a  check  upon  arbitrary  power ;  and  com- 
pels the  chief  magistrate,  as  well  as  the  humblest  citizen,  to  bend  to 
the  majesty  of  the  laws. 

■  TliB  Federalist,  No.  39. 
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§  814.  The  first  clause  of  (he  f 
follows :  "  The  times,  places,  and 
**  atom  and  representatives  shall 
*' legtBlatnre  thereof.  But  the  c 
**  make  or  alter  snob  regulations, 


§  815.  This  clause  docs  not  appe! 
or  to  have  encountered  much  oppot 
fiir,  as  can  be  gathered  from  the  j 
afierwarda  assailed  b;  the  opponeE 
out  (rif  tbe  state  cooTentions,  with  ni 
fUtgeo&m  vas  not  to  that  part  of  tt 
I  leg^latnreB  the  power  of  prescribing 
I  holding  elections ;  for,  so  far,  it  vas 
I  gOTeniments.  But  it  was,  to  the  bu 
make  or  alter  such  regulations.  It 
ing  power  would  be  dangerous  to  th 
just  exercise  of  their  privileges  in  elf 
the  times  of  election  ao  anreasonahl 
the  electors ;  or  the  place  at  so  inc( 
of  the  electors,  as  to  prevent  a  dui 
And  congress  mi'rht.  .«»,*-;—.  'i-- 
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repugnancy  to  the  constitution.^  These,  and  other  anggestions  of  a 
similar  nature,  calculated  to  spread  terror  and  alarm  among  the  peo- 
ple^ were  dwelt  on  with  peculiar  emphaffls. 

§  816.  In  answer  to  ^1  such  reasoning,  it  was  urged,  that  there 
was  not  a  single  article  in  the  whole  system  more  completely  defensi- 
ble.    Its  propriety  rested  upon  this  pl^  proposition,  that  every 
government  ought  to  cont^  in  itself  the  means  of  its  own  preserva-  j 
tion.^    If,  in  the  constitution,  there  were  some  departures  from  thia 
piinciple,  (as  it  might  be  admitted  there  were,)  they  were'  matters  of 
regret,  and  dictated  by  a  controlling  moral  or  political  necessity ;  and 
&ey  ought  not  to  be  extended.    It  was  obviously  impracticable  to7 
frame,  and  insert  in  the  constitution  an  election  law,  which  would  bej 
applicable  to  all  possible  changes  in  the  situation  of  the  country,  andl 
convenient  for  all  the  states.     A  discretionary  power  over  electiooaj 
must  be  vested  somewhere.     There  seemed  but  three  ways,  m  wluch 
it  could  be  reasonably  organized.     It  might  be  lodged  either  wholly  in 
the  national  legislature ;  or  wholly  in  the  state  legislatures ;  or  prima- 
rily in  the  latter,  and  ultimately  in  the  former.    The  last  was  the 
mode  adopted  by  the  convention.     The  regulation  of  elections  is  sabJ 
mitted,  in  the  first  instance,  to  the  local  governments,  which,  in  ordiA 
nary  cases,  and  when  no  improper  views  prevwl,  may  both'  conveni-^ 
ently  and  satisfactorily  be  by  them  exercised.     But,  in  extraordinary 
circumstances,  tKe~power  iTreserveJ  to  the  naSbnal  government;  bo-, 
that,  it.  rnnjfjint.jifi  a,)i»R(>(l,  and  tbiiji  hazard  the  saletv  and  permanence  1 
of  the  union.^     Nor  let  it  be  thought,  that  anch  an  occurrence  is   I 
wholly  imaginary.     It^is  a  known  fact,  that,  under  the  confederation,    \ 
Rhode  Island,  at  a  very  critical  period,  withdrew  her  delegates  from  J 
congress ;  and  tiius  prevented  some  important  measures  from  being 
carried.* 

i)  817.  Nothing  can  be  more  evident,  than  that  an  exclu^ve  power 
in  the  state  legislatures  to  regulate  elections  for  the  national  govern- 
ment would  leave  the  existence  of  the  union  entirely  at  their  mercy. 


'  1  Eliiols  Dcl>atc.';,43lo50;  Id.  53  to  68;  2  ElUol'a  Dcbatee.  39,  3D,  72,  149,150; 
3  KUiot's  Debutes,  57  to  T4 ',  3  American  Mascam,43S  ;  Id.  435;  Id.  545  ;  3  Americnn 
Museum,  433  ;  2  Elliot's  Debutes,  277. 

'  Thu  Federalist,  No.  59 ;  2  Elliots  Debates,  S76,  377. 
..'  The  FcdcraHst^Mo^^S.'F"'"''!!  n.^.i..  as  no;  ^A  qTjj,  y^J 
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tThoy  covlij  at  any  timey  annihilate  it,  by  neglecting  to  provide  for  the 
diioice  of  persons  to  administer  its  afi^drs.  It  is  no  sufficient  answ^, 
that  sucli  an  abuse  of  power  is  not  probaUe.  Its  possibility  is,  in  a 
constitutional  view,  decisive  against  taking  such  a  risk ;  and  there  is 
no  reason  for  taking  it.  The  constitution  ought  to  be  safe  agaiut 
fears  of  this  sort ;  and  agdnst  temptations  to  undertime  such  a  projeet 
It  is  true,  that  the  state  le^latures  may,  by  refusing  to  choose  sena* 
tors,  interrupt  the  operations  of  the  national  govemmenty  and  tlraf 
involve  the  country  in  general  ruin.  But,  because,  frith  a  view  to  tlie 
establishment  of  the  constitution^  this  risk  was  necessarily  taken,  when 
the  appointment  of  senators  was  vested  in  the  .state  legislatures;  stU 
it  did  not  follow,  that  a  power  so  dangerous  ought  to  be  conceded  in 
eases,  where  the  same  necessity  did  not  exist.  On  the  contrary,  it 
became  the  duty  of  tiie  convention,  on  this  very  account,  not  to  multi- 
ply the  chances  of  mischievous  attempts  of  this  sort.  The  risk,  too, 
would  be  much  greater  in  regard  to  an  exclusive  power  over  the  ele^ 
tions  of  representatives,  than  over  the  appointment  of  senators.  13ie 
latter  are  chosen  for  six  years;  the  representatives  for  two  yean. 
There  is  a  gradual  rotation  of  office  in  the  senate,  every  two  years,  of 
one  third  of  the  body ;  and  a  quorum  is  to  consist  of  a  mere  majority. 
The  result  of  these  circumstances  would  naturally  be,  that  a  combina- 
tion of  a  few  states,  for  a  short  period,  to  intermit  the  appointment  of 
senators,  would  not  interrupt  the  operations  or  anmhilate  the  existence 
of  that  body.  And  it  is  not  against  permanent,  but  against  temporary 
combinations  of  the  states,  that  there  is  any  necessity  to  provide.  A 
temporary  combination  might  proceed  altog^er  from  the  sinister 
designs  and  intrigues  of  a  few  leading  members  of  tiie  state  legisla- 
tures. A  permanent  combination  could  only  arise  from  the  deep 
rooted  disaffection  of  a  great  majority  of  the  people ;  and,  under  such 
circumstances,  the  existence  of  such  a  national  government  would 
neither  be  desirable,  nor  practicable.^  The  very  shortness  of  tiie 
period  of  the  elections  of  the  house  of  representatives  might,  on  the 
other  hand,  furnish  means  and  motives  to  temporary  combinations  to 
destroy  the  national  government ;  and  every  returning  election  might 
produce  a  delicate  crisis  in  our  national  affairs,  subversive  of  the  pub- 
lic tranquillity,  and  encouraging  to  every  sort  of  faction.' 


>  The  Federalist,  No.  59.  *  Id. 
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§  818.  There  is  &  great  distancUon  between  tiie  objects  and  interests 
t^  the  people,  and  the  political  objects  and  interests  of  &eir  mien. 
The  people  may  be  warmly  attached  to  tho  nnioQ,  and  its  powers,  aod 
its  operations ;  while  their  representatives,  stimulated  hy  the  naturd 
rivalahip  of  power,  and  the  hopes  of  personal  aggrandizement,  may  be 
in  a  very  opposite  temper,  and  artfully  u»ng  all  their  influence  to 
cripple,  or  destroy  the  Dational  gorermnent.'  Their  motives  and 
objects  may  not,  at  first,  be  clearly  discerned ;  but  time  and  refiectaon 
will  enable  the  people  to  understand  their  own  true  interests,  and  to 
guard  themselves  agiunst  insidious  factions.  Besides ;  there  will  be 
occasions,  in  which  the  people  will  be  excited  to  undue  resentments 
agtunst  the  national  govcmmont.  With  so  effectual  a  weapon  in  their 
bands,  as  the  exclusive  power  of  regulating  elections  for  the  national 
government,  the  combination  of  a  few  men  in  some  of  the  large  states 
nught,  by  seizing  the  opportunity  of  seme  casual  disaficction  among 
(tie  people,  accomplish  tho  dcstraction  of  tiie  uiuon.  And  it  onght 
not  to  bo  overlooked,  tiiat  as  a  solid  government  will  make  us  more 
and  more  an  object  of  jealousy  to  the  nations  of  Europe,  so  there  will 
be  a  perpetual  temptation,  on  their  part,  to  generate  intngues  of  this 
sort  for  the  purpose  of  subverting  it.* 

^  819.  There  is,  too,  in  the  nature  of  such  a  provision,  something 
incongruous,  if  not  absurd.  "What  would  bo  said  of  a  clause  intro- 
duced into  the  national  constitution  to  regulate  tho  state  elections 
tiie  members  of  tho  state  legislatures  ?  It  would  be  deemed  a  mc 
tmwarrantable  transfer  of  power,  indicating  a  premeditated  design  to 
destroy  the  state  governments.^  It  would  be  deemed  so  flagrant  a 
nolation  of  principle,  as  to  require  no  comment.  It  would  bo  said, 
and  justiy,  that  the  state  govommcnts  ought  to  possess  the  power  of 
Belf-existence  and  self-organization,  independent  of  the  pleasure  of  the 
national  government.  Why  does  not  tho  same  reasoning  apply  to  the 
national  government  ?  What  reason  is  there  to  suppose,  that  the  state 
govemmcnts  will  be  more  true  to  the  union,  than  the  national  govern- 
ment will  be  to  the  state  governments  ? 

§  820.  If,  then,  there  is  no  peculiar  fitcess  in  delegating  such  a 


>  Tiie  Fudcrnlbt,  No.  S9 ;  1  Elliot's  Uebotci,  43  to  S9 ;  Id.  67,  69 ;  3  GlUot'a  De- 
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power  to  the  state  legislatures ;  if  it  miglit  be  hazardons  and  mtm- 
venient ;  let  us  see,  whether  there  are  any  solid  dangers  from  con- 
fiding the  superintending  and  ultimate  power  over  elections  to  the 
national  government.  There  is  no  pretence  to  saj,  that  the  power  in 
the  national  government  can  be  used,  so  as  to  exclude  any  state  from 
its  share  in  the  representation  in  congress.  Nor  can  it  be  said,  idi 
correctness,  that  congress  can,  in  any  way,  alter  the  rights,  or  qnaE- 
fications  of  voters.  The  most,  that  can  be  urged,  with  any  show  cf 
argument,  is,  that  the  power  might,  in  a  ^ven  case,  be  employed  in 
such  a  manner,  as  to  promote  the  election  of  some  favorite  candid&te, 
or  favorite  class  of  men,  in  exclusion  of  others,  by  confining  the  places 
of  election  to  particular  districts,  and  rendering  it  impracticable  for 
the  citizens  at  large  to  partake  in  the  choice.  The  whole  argomeut 
proceeds  upon  a  supposition  the  most  chimerical.  There  are  co 
rational  calculations,  on  which  it  can  rest,  and  every  probability  is 
against  it.  Who  are  to  pass  the  laws  for  regulating  elections  ?  The 
congress  of  the  United  States,  composed  of  a  senate  chosen  by  the 
8tate-4cgt§ratures7and  of  representatives  chosen  by  the  people  of  the 
states.  Can  it  be  imagined,  that  these  persons  will  combine  to  defirand 
their  constituents  of  their  rights,  or  to  overthrow  the  state  authorities, 
or  the  state  influence  ?  The  very  attempt  would  rouse  universal  indig- 
nation, and  produce  an  immediate  revolt  among  the  great  mass  of  the 
people,  headed  and  directed  by  the  state  governments.^  And  what 
motive  could  there  be,  in  congress,  to  produce  such  results?  The 
very  dissimilarity  in  the  ingredients,  composing  the  national  govern- 
ment, forbid  even  the  supposition  of  any  efiectual  combination  for  such 
a  purpose.  The  interests,  the  habits,  the  institutions,  the  local  em- 
ployments, the  state  of  property,  the  genius,  and  the  manners,  of  the 
people  of  the  different  states,  are  so  various,  and  even  opposite,  that 
it  would  be  impossible  to  bring  a  majority  of  either  house  to  agree 
upon  any  plan  of  elections,  which  should  favor  any  particular  man,  or 
class  of  men,  in  any  state.  In  some  states,  commerce  is,  or  may  be, 
the  predominant  interest ;  in  others,  manufactures  ;  in  others,  agriciJ- 
ture.  Physical,  as  well  as  moral  causes  will  necessarily  nourish,  in 
different  states,  different  inclinations  and  propensities  on  all  subjects 
of  this  sort.     If  there  is  any  class,  which  is  likely  to  have  a  predomi- 
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nant  influence,  it  most  be  either  ihe  commercial,  or  the  landed  class. 
If  either  of  these  could  acquire  such  an  inflncnce,  it  is  infinitely  more 
probable,  that  it  would  be  acquired  in  the  state,  than  in  the  national, 
councils.'  In  the  latter,  there  will  be  auch  a  mixture  of  all  intereste, 
that  it  will  be  impracticable,  to  adopt  any  rule  for  all  the  states,  giving 
any  preference  to  classes  or  interests,  founded  upon  sectional  or  per- 
sonal considerations.  What  might  svut  a  few  states  weU,  would  find 
a  general  resistance  from  all  the  other  states. 

§  821.  If  it  is  said,  that  the  elections  might  be  so  managed,  as 
to  give  a  predominant  influence  to  the  wealthy,  and  the  well-bom, 
(as  they  are  inmdiously  called,)  the  supposition  is  not  loss  visionary. 
What  possible  mod^  is  there  to  accomplish  such  a  purpose  ?  The 
wealthy  and  the  well-born  are  not  confined  to  any  particular  spots 
in  any  state  ;  nor  are  their  interests  permanently  fixed  anywhere. 
Their  property  may  consist  of  stock,  or  other  personal  property,  as 
tfell  as  of  land ;  of  manufactories  on  great  streams,  or  on  narrcw 
rivulets,  or  in  sequestered  dells.  Their  wealth  may  consist  of  Urge 
plantations  in  the  bosom  of  the  country,  or  farms  on  the  borders  of 
the  ocean.  How  vain  must  it  be,  to  legislate  upon  the  regulation  of 
elections  with  reference  to  circumstances  so  infinitely  Tarit>J,  and  so 
infinitely  variable.  The  very  suggestion  is  preposterous.  No  possi- 
ble method  of  regulating  the  time,  mode,  or  place  of  elections,  could 
^ve  to  the  rich,  or  elevated,  a  general,  or  permanent  advantage  in 
the  elections.  The  only  practical  mode  of  accomplishing  it,  (that  of' 
a  property  qualification  of  votere,  or  candidates,)  is  excluded  m  the 
scheme  of  the  national  government.'  And  if  it  were  possible,  that 
such  a  design  could  be  aecomplishtfd  to  the  injury  of  the  people  at  a 
single  election,  it  is  certain,  'hat  the  unpopularity  of  the  measure 
would  immediately  drive  thr  members  from  office,  who  aided  in  it ; 
and  they  would  be  succeeded  by  others,  who  would  more  justly  repre- 
sent the  public  will  and  (he  public  interests.  A  cunning,  ao  shallow, 
would  be  easily  detected  :  and  would  be  as  contemptible  from  its  folly, 
as  it  would  be  difficult  in  its  operations. 

S  822,  Other  consiilp''ation3  are  entitled  to  great  weight.  The  con- 
stitution gives  to  the  ^tate  legislatures  the  power  to  regulate  the  time, 
place   and  manner  of  holding  elections ;  and  this  will  be  so  desirable 
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a  hrrftn  in  thfirpmififlfiiftn;  nnflift^^np^  of  their  ability  to  adapt  the  regolir 
tion,  frnm  tiTTifl  to  timCy  to  the  peculiar  locals  or  political  convemencc 
of  the  states,  that  its  reprcsentqtijy^^  ^"  #v>ng^afl  wi]f  not  be  brou^ 
to  assent  to  any  general  system  by  congress  unless  firom  aH'extrane 
necessity,  or  ITvery  urgent  exigency.  Indeed,  the  danger  rather  k, 
that  when  such  necessity  or  exigency  actually  arises,  the  measure  v3 
be  postponed,  and  perhaps  defeated,  by  the  unpopularity  of  the  ex» 
cise  of  the  power.  All  the  states  will,  under  common  <nrcunQstance6, 
have  a  local  interest,  and  local  pride,  in  preventing  any  interfereDoe 
by  congress  ;  and  it  is  incredible,  that  this  influence  should  not  be  fdi, 
as  well  in  the  senate,  as  in  the  house.  It  is  not  too  mach,  therefore, 
to  presume,  that  it  will  not  be  resorted  to  by  congress,  until  there  hia 
been  some  extraordinary  abuse,  or  danger  in  leaving  it  to  the  discrr 
tion  of  the  states  respectively.  And  it  is  no  small  recommendaticm  of 
this  supervising  power,  that  it  will  naturally  operate  as  a  check  upoo 
tmdue  state  legislation ;  since  the  latter  might  precipitate  the  veiy 
evil,  which  the  popular  opuiion  would  be  most  solicitous  to  avoid.  A 
preve!:\tive  of  this  sort,  addressed  a  priori  to  state  jealousy,  and  state 
interest,  would  become  a  most  salutary  remedy,  not  from  its  actml 
application,  but  from  its  moral  influence. 

§  823.  !♦•  ^ya8  said,  that  the  constitution  might  have  prodded,  that 
r-the  elections  should  be  in  counties.  This  was  true  ;  but  it  would,  as 
.  a  general  rule,  afford  very  litfle  relief  against  a  possible  abuse  ;  for 
counties  differ  greatly  in  size,  in  roads,  and  in  accommodations  for 
elections  ;  and  the  argument,  from  possible  abuse,  is  just  as  strong, 
even  after  such  a  provision  should  be  made,  as  before.  If  an  elector 
were  compellable  to  go  thirty,  or  £fty  miles,  it  would  discourage  his 
vote,  as  much,  as  if  it  were  one  hundred,  or  five  hundred  miles.^  The 
truth  is,  tiiat  congress  could  never  resort  to  a  measure  of  this  sort  for 
purposes  of  oppression,  or  party  triumph,  ^mtil  that  body  had  ceased 
to  represent  the  will  of  the  states  and  the  ptople ;  and  if,  under  such 
circumstances,  the  members  could  still  hold  office,  it  would  be  because 
a  general  and  irremediable  corruption,  or  iadifference  pervaded  the 


r 


^  /  »  The  Federalist,  No.  CI .  The  fiill  force  of  this  reasoning  ivqi  not  be  percci^-ed  with- 
out adverting  to  tlicTact7lhat  though  in  New  England  the  voters  generally  give  their 
votes  in  the  townsliips,  where  they  reside,  in  the  southern  and  wesiom  states,  there  are 
few  towns,  and  the  elections  are  held  in  the  counties,  where  the  popalatioa  is  8pane,aDd 
spread  over  laige  plaatation  districts.    1  Elliot's  Debates,  68. 
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whole  coramunity.    TSo  republican  constitution  could  i^etend  to  aGford 
anj  remedy  for  anch  a  state  of  things.' 

§  824.  But  why  did  not  a  similar  objection  occur  against  the  state 
constitutions  ?  The  subject  of  elections,  tJie  time,  place,  and  manner 
of  holding  them,  is  in  many  cases  left  entirely  to  legidlative  discretion. 
In  New  York,  the  senators  are  chosen  from  four  districts  of  great  tei^ 
ritorial  extent,  each  comprehending  several  counties ;  and  i^  is  not 
defined  where  the  elections  shall  be  had.  Suppose  the  le^alature  should 
compel  all  the  electors  to  come  to  one  spot  in  the  district,  as,  for 
instance,  to  Aibany,  the  evil  would  be  great ;  but  the  measure  would 
not  be  unconstitutional.'  Tet  no  one  practically  entertains  the  slight- 
est dread  of  such  legisktion.  In  truth,  all  reasoning  from  such 
extreme  possible  cases  is  lU  adapted  to  convince  the  judgment,  though 
it  may  alarm  our  prejudices.  Such  a  legislative  discretion  is  not 
deemed  an  infirmity  in  the  delegation  of  constitutional  power.  It  is 
deemed  safe,  because  it  can  never  be  used  oppres^rely  for  any  length 
of  time,  unless  tlie  people  themselves  choose  to  lud  in  their  own 
degradation. 

§  825.  The  objections,  then,  to  the  provision  are  not  sound,  or 
tenable.  The  reasons  in  its  favor  are,  on  the  other  hand,  of  great 
force  and  importance.  In  the  first  place,  the  power  may  be  applied  by 
congress  to  correct  any  negligence  in  a  state  in  regard  to  elections,  as— ^ 
well  as  to  prevent  a  dissolution  of  the  goverement  by  designing  and 
refractory  states,  urged  on  by  some  temporary  excitements.  In  the 
next  place,  it  will  operate  as  a  check  in  favor  of  the  people  against  any 
designs  of  a  federal  senate,  and  their  constitnenta,  to  deprive  the  peo- 
ple of  the  state  of  their  right  to  choose  representatives.  In  the  next 
place,  it  provides  a  remedy  for  the  eiil,  if  any  state,  by  reason  of  in- 
vasion, or  other  cause,  cannot  hare  it  in  its  power  to  appoint  a  place, 
where  the  citizens  can  safely  meet  to  choose  representatives.'  In  the 
last  place,  (as  the  pUtn  is  but  an  experiment,)  it  may  hereafter  become 
important,  with  a  view  to  the  regular  operations  of  the  general  govern- 
ment, that  there  should  be  a  uniformity  in  the  time  and  manner  of 
electing  representatives  and  senators,  so  as  to  prevent  vacancies,  when 
there  may  be  calls  for  extraordinary  sessions  of  congress.    If  such  a 


<  2  Etliot'B  Debates,  3S,  39. 

*  TlieFGdcralut,No.ei. 

'  See  1  EUiot't  DebUu,  44,  47, 48, 49{  Id.  U  j  Id.B7. 
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time  should  occur,  or  such  a  uniformity  be  hereafter  desirable,  cod- 
gress  is  the  only  body  possessing  the  means  to  produce  it.^ 

§  826.  Such  were  the  objections,  and  such  was  ihe  reasoning,  bj 
which  they  were  met,  at  the  time  of  the  adoption  of  the  constitoiioiL 
A  period  of  forty  years  has  ance  passed  by^  without  any  attempt  by 
congress  to  make  tmy  regulations^  or  mterfere  in  the  sli^htesi  degree 
with  tte^^ecSonsof  member^  ^f  rnr(f^°°      If>  therefore,  experienee 
y^  can  demonstrate  anything,  it  is  the  entire  safety  of  ilie  power  in  con. 
gress,  which  it  is  scarcely  possible  (reasoning  from  the  past)  should  be 
exerted,  unless  upon  very  urgent  occasions.    T^e  states  now  reguhJe 
the  time,  the  place,  and  the  manner  of  elections,  in  a  practical  sense, 
excluSvely. '  TheHoiaiiuur  IT'VS^  various;  and  perhaps  the  power 
has  been  exerted,  in  some  instances,  under  the  influence  of  local  ex 
/^party  feelings,  to  an  extent,  which  is  indefensible  in  principle  and 
\    policy.    There  is  no  uniformity  in  the  choice,  or  in  the  mode  of  elec- 
I   tion.     In  some  states  the  representatives  are  chosen  by  a  general 
ticket  for  the  whole  state ;  in  others  they  are  chosen  singly  in  district; 
in  others  they  are  chosen  in  districts  composed  of  a  population  soffi- 
/  cient  to  elect  two  or  three  representatives ;  and  in  others  the  districts 
/   ^e  sometimes  single,  and  sometimes  united  in  the  choice.     In  some 
states  the  candidate  must  have  a  majority  of  all  the  votes  to  entide 
him  to  be  deemed  elected ;  in  others  (as  it  is  in  England)  it  is  sufr 
cient,  if  he  has  a  plurality  of  votes.     In  some  of  the  states  the  choice 
is  by  the  voters  viva  voce^  (as  it  is  in  England ;)  in  others  it  is  bj 
ballot.^    The  times  of  the  elections  are  quite  as  various  ;  sometimes 
before,  and  sometimes  after  the  regular  period,  at  which  the  office 
becomes  vacant.     That  this  want  of  uniformity,  as  to  the  time  and 
mode  of  election,  has  been  productive  of  _some  inconveniences  to  the 
public  service,  cannot  be  doubted ;  for  it  has  sometimes  occurred,  that 

at  an  extra  session  a'wEole-state  has  been  deprived  of  Its  vote  ;  and 

■III  ■■■i>i_  ^— -— ^,_>,^^.^^ 

at  the  regular  sessions  some  districts  have  failed  of  being  represented 
upon  questions  vital  to  theirifiterests.  Still,  so  strong  has  been  the 
sense  of  congress  of  the  importance,  of  leavings  these  JAatters  to  state 
regulation,  that  no  eflfort  has  been  hitherto  made  to  cure  these  evils ; 
'  and  public  opinion  has  almost  irresistibly  settled  down  in  favor  of  the 
existing  system.^ 


'  The  Federalist,  No.  61 ;  2  Elliot's  Debates,  38,  39. 
»  1  Tucker's  Black.  Coram.  App.  192. 
»  1  Tucker's  Black.  Comm.  App.  191, 192. 
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^  82T.  Several  of  the  states,  at  the  time  of  adopting  the  constitu- 
tion, proposed  amendments  on  this  subject ;  but  none  irere  ever  sub- 
Boquontly  proposed  by  congress  to  the  people ;  so  that  the  public  mind 
nltimateiy  acquiesced  in  tho  reasonableness  of  the  existing  provision. 
It  is  remarkable,  however,  that  none  of  iht  amendments  proposed  in 
the  state  conventions  purported  to  take  away  entirely  the  superintend- 
ing power  of  congress  ;  but  only  restricted  it  to  cases,  where  a  state 
neglected,  refused,  or  was  disabled  to  exercise  the  power  of  regulate 
ing  elections.^        , 

§  828.  It  remains  only  to  notice  an  exception  to  the  power  of  con- 
gress in  this  clause.  It  is,  that  congress  cannot  alter,  or  make  regu- 
lations, "  as  to  the  place  of  choosing  senators."  This  exception  ia 
highly  reasonable.  The  choice  is  to  be  made  by  the  state  legislature ; 
and  it  would  not  be  either  necessary,  or  becoming  in  congress  to  pre- 
scribe the  place  where  it  should  sit.  This  exception  was  not  in  the 
revised  draft  of  the  constitution ;  and  was  adopted  almost  at  the  close 
of  the  convention ;  not,  however,  without  some  opposition,  for  mne 
states  were  in  it^  favor,  one  agtunst  it,  and  one  was  divided.^ 

^  829.  The  second  clause  of  the  fourth  section  of  the  first  article  is 
as  follows:  "The  congress  shall  assemble  at  least  once  in  every 
"  year ;  and  such  meeting  shall  be  on  the  first  Monday  in  December, 
"  unless  they  shall  by  law  appoint  a  different  day."  Tins  clause,  for 
the  first  time,  made  its  appearance  in  the  revised  draft  of  the  consti- 
tution, near  the  close  of  the  convention ;  and  was  silently  adopted, 
and,  so  far  as  can  be  perceived,  without  opposition.  Annual  parliar 
menta  had  been  long  a  favorite  opinion  and  practice  with  the  people  of 
England ;  and  in  America,  under  the  colonial  governments,  they  were 
justly  deemed  a  great  security  to  public  liberty.  The  present  pro- 
vision could  hardly  be  overlooked  by  a  free  people,  jealous  of  their 
rights ;  and  therefore  the  constitution  fixed  a  constitutional  period,  at 
which  congress  should  assemble  in  every  year,  unless  some  other  day 
was  specially  prescribed.  Thus,  the  legislative  discretion  was  neces- 
sarily bounded  ;  and  annual  sessions  were  placed  equally  beyond  the 
power  of  faction,  and  of  party,  of  power,  and  of  corruption.  In  two 
of  the  states  a  more  frequent  assemblage  of  the  le^Iature  was  known 
to  exist.     But  it  was  obvious,  that  from  the  nature  of  their  duties,  and 


..^.v*iw,  ami  prorogue,  and  (lissol 
now  usual  for  parliament  to  assenil) 
tion  may  be  applied  at  the  king's  i 
ness  from  being  done.     And  it  is 
that  j>arliament  should  assemble  to  ( 
clamation  accordingly;  otherwise  a 
-  first  day  of  the  session.^ 

I  §  881.  The  fifth  section  of  the  firs 

cipally  applicable  to  the  powers,  rig 
^  its  separate  corporate  character.     'J 

tration  or  commentary,  as  tlicy  are  e 
all  Icgislativo  bodies  in  free  govemi 
Great  Britain  at  the  time  of  the  en 
were  exercised  under  the  colonial  gove 
and  recognized  in  the  present  state  coi 
I  §  832.  The  first  clause  declares,  1 

I  ^  judge  of  the  elections,  returns,  and 

^^  bers,  and  a  majority  of  each  shall 
<<  ness ;  but  a  smaller  number  may  ad; 
^^be  authorized  to  compel  the  attenda 
'^  manner,  and  under  such  penalties,  a 
§  833.  It  is  obvious,  that  a  power 
judge  of  tiie  elections,  returns,  and  qi 
each  house  composing  the  legislature  ; 
certainty,  as  to  who  w/»i^  u^*^-    • 
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the  exercise  of  Borerelgnty  by  any  self-constituted  body.  The  only 
possible  question  on  such  a  subject  is,  as  to  the  body,  in  which  such  a 
power  shall  be  lodged.  If  lodged  in  any  other,  than  the  le^slative 
body  itsolf,  its  independence,  its  purity,  and  even  its  existence  and 
action  may  be  destroyed,  or  put  into  imminent  danger.  No  other 
body,  but  itself,  can  have  the  same  motiTes  to  preserve  bhA  perpetuate 
these  attributes ;  no  other  body  can  be  so  perpetually  watchful  to 
guard  its  own  rights  and  privileges  &om  infringement,  to  purify  and 
vindicate  its  own  character,  and  to  preserve  the  rights,  and  sustiun  the 
free  choice  of  its  constituents.  Accordingly,  the  power  has  always 
been  lodged  in  tbe  legislative  body  by  the  uniform  practice  of  England 
and  America.^ 

^  834.  The  propriety  of  establishing  a  rule  for  a  quorum  for  the 
despatch  of  business  is  equally  clear ;  since  otberwise  the  concerns  of 
tiie  nation  might  be  decided  by  a  veiy  small  number  of  the  members 
of  each  body.  In  England,  where  the  house  of  commons  consists  of 
nearly  six  hundred  members,  the  number  of  fbrty-Gve  constitutes  a 
quorum  to  do  business.^  In  some  of  the  state  constitutions  a  parUco- 
lar  number  of  the  members  constitutes  a  quorum  to  do  business ;  in 
others,  a  majority  is  reqiured.  The  constitution  of  the  United  States 
has  wisely  adopted  the  latter  course ;  and  thus,  by  requiring  a  majority 
for  a  quorum,  has  secured  the  public  from  any  hazard  of  passmg  laws 
by  surprise,  or  agtunst  the  dehberate  opinion  of  a  majority  of  the 
representative  body, 

§  835.  It  may  seem  strange,  but  it  is  only  one  of  many  proo&  of 
the  extreme  jealousy,  with  which  every  provision  in  the  coostitutioa  of 
the  United  States  was  watched  and  scanned,  that  though  the  ordinary 
quorum  in  the  state  le^Iatures  is  sometimes  less,  and  rarely  more, 
than  a  majority;  yet  it  was  said,  that  in  the  congress  of  the  United 
States  more  than  a  majority  ought  to  have  been  required ;  and  in  par- 
ticular cases,  if  not  in  all,  more  than  a  majority  of  a  quorum  should 
be  necessary  for  a  decision.     Traces  of  this  opinion,  though  very 

I  1  Black.  Comm.  163,  ITS,  179;  Bairle  OD  the  CoDjtitation,  cb.  4,  p.  4G)  1  Kent, 
Coram.  a20;  2  Wilson's  Law  Lect.  153,  1S«. 

*  I  Turkcr's  Block.  Comm.  App.  201,  202,  203,  229.  I  have  not  been  nlitc  to  find  in 
any  books  witliln  mj  reacli,  wbellicr  anj  particular  quorum  ia  tt([uirocl  in  the  home  of 
lordj-  [Three  lords  coaslilute  a  qaonim;  see  2  English  Jurist,  1829,  p.  261,  Sfi2; 
Cooper's  Lettrcj  but  le  Choucelleiie,  Leu«r  IS,  p.  134 ;  Mocquecn'f  Practice  of  Uoiue 
of  Lords,  p.  19.) 
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o)>3Ciirc,  may  periiape  be  fintn^  in  the  conveation  itself.^  To  require 
such  an  extraordiiiary  quoram  for  tlie  deci^on  of  qucstums  woold.  tn 
effect,  he  to  ^ve  the  rule  to  the  miuoritjr,  instead  of  the  majority  ;  and 
thus  fo  subvert  the  fundamental  principle  of  a  republican  govcroment. 
If  sucli  a  course  were  generally  allowed,  it  migbt  be  extremely  prejo- 
dicial  to  tbe  pubhc  interests  in  cases,  which  required  netr  laws  to  he 
passcil,  or  old  ones  modified,  to  presejve  the  general,  in  contradis- 
tinction to  local,  or  special  interests.  If  it  were  e?en  confined  to  pai^ 
ticular  caaea,  the  privilege  might  enable  an  interested  minority  to 
screen  themselves  from  equitable  sacrifices  to  the  general  weal ;  or,  in 
particular  cases,  to  ostort  undue  indulgences.  It  would  also  have  a 
temleiicy  to  foster  and  facilitate  the  baneful  practice  of  secession,  a 
practice  winch  has  shown  itself  even  in  states  where  a  majonty  only 
is  re<iuired,  which  is  subversive  of  ail  the  principles  of  order  and  regu- 
lar government,  and  which  leads  directly  to  public  convulsions,  and 
the  mill  of  republican  insdtutjons.' 

5  S;Ji!.  But,  as  a  danger  of  an  opposite  sort  required  cqaally  to  be 
guarded  against,  a  smaller  number  is  authorized  to  adjourn  from  day 
to  day,  thus  to  prevent  a  legal  dissolution  of  the  body,  and  also  to 
compel  the  attendance  of  absent  members.^  Thus,  the  interests  of  the 
nation,  and  the  despatch  of  business,  are  not  subject  to  the  caprice,  or 
perversity,  or  negligence  of  the  minority.  It  was  a  defect  in  the  arti- 
cles of  confederation,  sometimes  productive  of  great  public  mischief, 
that  no  vote,  except  for  an  adjournment,  could  be  determined,  unless 
by  the  votes  of  a  majority  of  the  states ;  *  and  no  power  of  compelling 
the  attendance  of  the  requisite  number  existed. 


'  Tlic  FpdcralJBf.  Xo.  :i8 ;  Journal  of  Convpotion,  21S,  242. 

'  The  Fcilcr.-ilist,  No.  22,  !>». 

'  Joiiniiilof  Convculion,  21S,  242;  4  Inslil.  43,  49. 

'  C'uUftJcralion,  an.  9;  1  EUiOi's  Dcbntcs,  44, 45 ;  The  Ffdcralist,  Xo.  22, 
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CHAPTER  Xn. 

PRIVILEGES   AND  POWERS   OF  BOTH   HOUSES   OF  CONQBESfi, 

§  837.  Teg  next  clause  is,  **  each  honse  maj  detennine  the  rules  of 
"  its  proceedinga,  punish  its  members  for  disorderly  behavior,  and,  with 
"  the  concurrence  of  two  thirds,  expel  a  member."  No  person  can 
doubt  the  propriety  of  the  proTision  authorimng  each  house  to  deter- 
mine the  rules  of  its  own  proceedings.  If  the  power  iMd  not  exist,  it 
would  be  utterly  impracticable  to  transact  the  business  of  the  nation, 
either  at  all,  or  at  least  with  decency,  deliberation,  and  order.  The 
humblest  assembly  of  men  is  understood  to  possess  this  power ;  and  it 
would  be  absurd  to  deprive  the  councils  of  the  nation  of  a  like  author- 
ity. But  the  power  to  make  rules  would  be  nugatory,  unless  it  was 
coupled  with  a  power  to  punish  for  disorderly  behavior,  or  disobedience 
to  Uiose  rules.  And  as  a  member  might  be  so  lost  to  all  sense  of  dig- 
nity and  duty,  as  to  disgrace  the  house  by  the  grossness  of  his  con- 
duct, or  interrupt  its  deliberations  by  perpetual  violence  or  clamor,  the 
power  to  expel  for  very  aggravated  misconduct  was  also  indispensable, 
not  as  a  common,  but  as  an  ultimate  redress  for  the  grievance.  But 
such  a  power,  so  summary,  and  at  the  same  time  so  subversive  of  the 
rights  of  the  people,  it  was  foreseen,  might  be  exerted  for  mere  pu^ 
poses  of  faction  or  party,  to  remove  a  patriot,  or  to  ud  a  corrupt 
measure  ;  and  it  has  therefore  been  wisely  guarded  by  the  restriclion, 
ihat  there  shall  be  a  concurrence  of  two  thirds  of  the  members,  to 
justify  an  expulsion.'  This  clause,  requiring  a  concurrence  of  two 
tlirds,  was  not  in  the  original  draft  of  the  constitution,  but  it  was 
instrted  by  a  vote  of  ten  states,  one  being  divided.'  A  like  general 
auth'.rity  to  expel,  exists  in  the  Britiah  house  of  commons ;  and  in  the 
legislati?e  bodies  of  many  of  the  states  composing  the  union. 


1  Mt.  J.  Q.  Adams's  licport  to  the  KiMte  in  the  c«ie  of  John  Smith,  31  Dec.  1S07 ; 
1  HalraLnn  Jouro.  459;  Sergeant  on  Cout  lAw.ch.  SS,  p.  387,  386. 
'  Jouraal  of  ConTCBtiOB,  218,  243. 
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§  8:1S.  What  must  be  the  disorderly  behavior,  which  the  house  tray 
punish,  and  what  punishmeut,  other  than  cxpolaion,  may  be  infliciei, 
do  not  appear  to  have  been  settloil  by  any  authoritative  adjudica^on 

of  cither  house  of  congreaa.  A  learned  commentator  supposes,  that 
mcmliora  can  only  be  punished  for  misbehavior  committed  during  the 
Bession  of  congress,  either  within,  or  without  the  walla  of  the  house ; 
tiiougli  he  is  also  of  opinion,  that  expulsion  may  be  inSlctcd  for  crimi- 
nal coDduct  committed  in  any  place.'  He  does  not  say,  whether  it 
must  ho  committed  during  the  session  of  congress  or  otherwieo.  In 
July,  1797,  William  Blount  was  expelled  from  the  senate,  for  "a  high 
misdemeanor,  entirely  inconsistent  with  his  public  trust  and  duty  as  a 
senator. "  The  offcDce  charged  against  him  was  an  attempt  to  seduce 
an  American  agent  among  the  Indians  from  his  duty,  and  to  alienate 
the  affections  and  confidence  of  the  Indians  from  the  public  authorities 
of  tke  United  States,  and  a  negotiation  for  services  in  behalf  of  the 
the  British  government  among  the  Indians.  It  was  not  a  statutable 
offence  ;  nor  was  it  committed  in  Lis  official  character ;  nor  was  it  com- 
mitted during  the  session  of  congress ;  nor  at  the  seat  of  government. 
Yet  by  an  almost  unanimous  rote^  he  was  expelled  from  that  body ; 
and  he  was  afterwards  impeached  (as  has  been  already  stated)  for 
this,  among  other  charges.^  It  seems,  therefore,  to  be  settled  by  the 
senate  upon  full  deliberation,  that  expulsion  may  be  for  any  misde- 
meanor, which,  though  not  punishable  by  any  statute,  is  inconsistent 
with  the  triist  and  duty  of  a  senator.  In  the  case  of  John  Smith  (a 
senator)  in  April,  1808,  the  charge  against  him  was  for  participation 
in  tho  supposed  treasonable  conspiracy  of  Colonel  Burr,  But  the 
motion  to  expel  him  was  lost  by  a  want  of  the  constitutional  majority 
of  two  tliircU  of  the  members  of  the  senate,^  The  precise  ground  of 
the  failure  of  the  motion  does  not  api>car;  hut  it  may  be  gathered 
from  the  arguments  of  his  counsel,  that  it  did  not  turn  upon  any  doubt, 
that  the  power  of  the  senate  extended  to  cases  of  misdemeanor,  nrt 
done  in  the  presence  or  view  of  the  body;  but  most  probably  it  vas 
decided  upon  some  doiiht  as  to  the  facts.^     It  may  he  thought  difficult 


'  Rawie  oil  tlie  Coneliliitlon,  p1i.4,  [i.  47.  -  Yeas  25,  nnj-  1. 

'  Sec  JoHoml  of  Senate,  S  Julv,  17D7;  Scry^^aat'i  Const.  Ldn-.cb.  28,  p.  iit^fi  ;  1  Hall - 
Law  Jouni.  459,  471. 
•  Vcns  in.    KiijR  10. 
'  1  Hulls  Liiiv  Jouni.  459,  4T1 ;  Jouru,  of  Senate,  D  April,  1808;  Scrgi;anl'a  Const 
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to  draw  a  clear  line  of  diatinction  between  the'  right  to  inflict  the 
punishment  of  expulsion,  and  any  other  puniehment  upon  a  member, 
founded  on  the  time,  place,  or  nature  of  the  offence.  The  power  to 
expel  a  member  b  not  in  the  British  house  of  commons  confined  to 
offences  committed  by  tiie  party  as  a  member,  or  during  the  session  of 
parliament ;  but  it  extends  to  all  cases,  where  the  offence  b  such,  as, 
in  the  judgment  of  the  house,  unfits  him  for  parliamentary  duties.' 
§  839,  The  next  claose  is,  "  each  house  shall  keep  a  journal  of  its 
proceedings,  and  from  time  to  time  pubhsh  the  same,  except  such 
parts,  as  may  in  their  judgment  reqiure  secrecy.  And  the  yeas  and 
naya  of  the  members  of  either  house  on  any  question  shall,  at  the 
desire  of  one  fifth  of  those  present,  he  entered  on  the  journal."  ^ 
§  840.  This  clause  in  its  actual  form  did  not  pass  in  the  convention 
without  some  struggle  and  some  propositions  of  amendment.  The  first 
part  finally  passed  by  a  unanimous  vote ;  the  exception  was  carried 
by  a  close  vote  of  six  states  ag^nst  four,  one  being  divided  ;  and  the 
remaining  clause,  after  an  ineffectual  effort  to  strike  out  "  one  fifth," 
and  insert  in  its  stead,  "  if  every  member  present,"  was  finally  adopted 
by  a  unanimous  vote.^  The  object  of  the  whole  clause  is  to  ensure 
publicity  to  the  proceedings  of  the  legislature,  and  a  correspondent 
responsibility  of  the  members  to  their  respective  constituents.  And  it 
is  founded  in  sound  policy  and  deep  political  foresight.  Intrigue 
and  cabal  are  thus  deprived  of  some  of  their  main  resources,  by  plot- 
ting and  devising  measures  in  secrecy.*  The  public  nnnd  is  enlighten- 
ed by  an  attentive  examination  of  the  public  measures ;  patriotism, 
and  integrity,  and  wisdom  obtain  their  due  reward ;  and  votes  are 
ascertained,  not  by  vague  conjecture,  but  by  positive  facts.  BIr.  Jus- 
tice Blackstone  seems,  indeed,  to  suppose,  that  votes  openly  and  pub- 
licly given  are  more  liable  to  intrigue  and  combination,  than  those 
given  privately  and  by  ballot.  "  This  latter  method,"  says  he,  "  may 
he  serviceable  to  prevent  intrigues  and  unconstitutional  combinations. 


Law,  cl).  as,  p.  287,  !8B.    Scc  also  procecdin)^  of  Ihe  senate  in  the  case  of  Humphrcj 
Marshnll,  22  March,  1796  ;  Sergeant's  Const.  Law,  ch.  26,  p.  !65. 

'  I  Black.  Comm.  163,  and  Cbriation's  nolei  Id.  IST  and  Dole.  See  alno^t'.rr.  }Vilka, 
2  Wilson's  11.  2SI ;  Com.  Dig.  Parliament,  G.  5.     See  I  Hall's  Law  Term,  459,  466. 

*  [See  tbe  expunging  resolution  as  to  Geneial  Jackson,  passed  by  the  senate,  Jauaary 
16th,  1837.] 

'  Jonnuil  of  the  Convention,  p.  819.  243,  244,  245, 3H,  373. 

•  1  Tucker's  Black.  Conun.  App.  2M,  205;  3  Wilsou'l  Led.  157,  IBS. 


iiij^iiu  ami  coiulimation   are  more  ci 
secret  sessions,  tliaii  with  jiulilic  deljat 
li;t  ljg.\,  than  ivith  the  manliness  uf  vii 
be  uncstioned,  if  the  vote  hy  ballot  ha; 
the  American  people,  obtained  any  dei 
voting,  eren  at  elections.    The  practic 
and  in  Bome  of  tlie  states  in  the  St 
And  as  to  the  votes  of  representative 
man  has  yet  been  bold  enough  to  vind: 
either  more  safe,  or  more  wise,  more  pi 
members,  or  more  beneficial  to  their  co 
and  open  responsibility  is  valuable  as  a 
tbe  representatives  of  a  free  people,  a 
ceedinga  and  their  votes,  published  in  tl 
tinue  to  enjoy  pabhc  &TOr,  and  be  demai 
the  people  become  indifferent  to  tbe  acti 
will  have  ceased  to  take  much  interest 
liberties.     When  t^e  journals  shall  excit 
be  matter  of  surprise,  if  the  constitutii 
or  deliberately  violated. 

§  842.  The  restriction  of  calls  of  the 
founded  upon  the  necessity  of  preventin; 
this  mode  of  ascertaining  the  rotes,  at 
Tidual.  A  call  consumes  a  great  deal  o 
the  just  profess  of  benefininl  maoo 
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-ffluch  are  sanctioned  b;  the  approbation  of  a  strong  majority.  The 
check,  therefore,  ia  not  merely  theoretical ;  and  experience  ebowB,  that 
it  baa  been  resorted  to,  at  once  to  admonish  and  to  control  members, 
in  this  abuse  of  the  public  patience  and  the  public  indulgence. 

§  843.  The  next  clause  is,  "  neither  bouse,  during  tiie  session  of 
"  congregs,  shall,  without  the  consent  of  the  other,  adjourn  for  more 
"  than  three  days,  nor  to  any  other  place,  than  that  in  which  tiie  two 
"  houses  shall  be  sitting." '  It  is  observable,  that  the  duration  of  each 
session  of  congress,  (subject  to  the  constitutional  termination  of  their 
official  agency,)  depends  solely  upon  their  own  will  and  pleasure,  with 
the  single  exception,  aa  will  be  presently  seen,  of  cases,  in  which  the 
two  houses  disagree  in  respect  to  the  time  of  adjournment.  In  no 
other  case  is  the  president  allowed  to  interfere  with  the  time  and  extent 
of  their  deliberations.  And  thus  their  independence  is  effectually 
guarded  agmnst  any  encroachment  on  the  part  of  the  executive.' 
Very  different  is  the  situation  of  parliament  under  the  British  consti- 
tution ;  for  the  king  may,  at  any  time,  put  an  end  to  a  session  by  a 
prorogation  of  parliament,  or  terminate  the  existence  of  parliament  by 
a  dissolution,  and  a  call  of  a  new  parliament.  It  is  true,  that  each 
house  has  authority  to  adjourn  itself  separately  ;  and  this  is  commonly 
done  from  day  to  day,  and  sometimes  for  a  week  or  a  month  together, 
as  at  Christmas  and  Easter,  or  upon  other  particular  occasions.  But 
the  adjournment  of  one  house  is  not  the  adjournment  of  the  other. 
And  it  is  usual,  when  the  king  signifies  his  pleasure,  that  both,  or 
either  of  the  houses  ehould  adjourn  themselves  to  a  cert£un  day,  to 
obey  the  king's  pleasure,  and  adjourn  accordmglj ;  for  otherwise  a 
prorogation  would  certtunly  follow.^ 

^  844.  Under  the  colonial  governments,  the  undue  exercise  of  the 
same  power  by  the  royaJ  governors  constituted  a  great  public  grievance, 
and  was  one  of  the  numerous  cases  of  misrule,  upon  which  the  declara- 
tion of  independence  strenuously  relied.  It  was  there  solemnly 
cliarged  against  the  king,  that  he  bad  called  together  le^slative  [colo- 
nial] bodies  at  places,  unusual,  uncomfortable,  and  distant  from  the 
repository  of  the  public  records ;  that  he  had  dissolved  representative 


I  Sec  Journ.  of  Convention,  219,  246.    See  also  2  Elliot's  Debates,  276,  ST7. 

'  1  Tucker's  Black.  Comm.  App.  206,  207, 

'  1  Black.  Comm.  185  to  IflOj  8  Wilson's  Law  Lect  154,  155;  Com.  Dig.  Parlia- 

!B(,L.M.N.O.P. 
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I)0(lic3,  for  opposing  hU  invasiona  of  the  rights  of  tlip  people  :  and 
after  such  diasolutions,  bo  had  refused  to  reassemble  them  for  a  long 
period  of  time.  It  wag  natural,  tlicreforo,  that  the  people  of  th« 
tliiited  States  should  entertain  a  Btrong  jealousy  on  this  subject,  ami 
diould  interpose  a  eonstjtational  barrier  agoitigt  any  such  abu&e  by  tlie 
prerogativo  of  the  executive.  The  state  constitutions  generally  tod- 
tain  some  provision  ou  the  same  subject,  as  a  security  to  tho  indepeif 
deuce  of  Uio  le^slature. 

§  S45,  These  are  all  the  powers  and  privUegca,  which  are  expresBly 
vested  in  each  house  of  congress  by  the  conatilution.  ^\Tiat  further 
poivers  and  privileges  they  incidentally  possess  has  been  a  (jtiosticin 
much  discussed,  and  may  hereafter  be  open,  as  new  cases  arise,  to  soil 
further  discussion-  It  is  remarkable,  that  no  power  is  conferred  to 
punish  for  any  contempts  committed  against  eitlier  house  ;  and  yet  it 
Is  obvious,  that,  unless  such  a  power,  to  some  extent,  exists  by  imp^ 
cation,  it  is  utterly  tmpos^ble  for  either  bouse  to  peribns  its  con«tita- 
tioiial  functions.  For  instance,  hovr  is  either  house  to  conduct  Its  own 
deliberations,  if  it  may  not  keep  out,  or  expel  intruders  ?  If  it  may 
not  reijuire  and  enforce  upon  strangers  silence  and  decorum  in  its 
presence  ?  If  it  may  not  enable  its  own  members  to  have  free  ingress, 
egress,  and  regress,  to  its  own  ball  of  legislation  ?  And  if  tlie  (Kiwer 
exists,  by  implication,  to  reciuii-c  the  duty,  it  is  wholly  nugatory,  unless 
it  draws  after  it  the  incidental  authority  to  compel  obedience,  and  to 
puiiish  violations  of  it.  It  has  been  suggested  by  a  learned  commen- 
tator, quoting  tho  language  of  Lord  Bacon,'  that,  as  esception 
strengthens  the  force  of  a  law  in  cases  not  excepted,  so  enumeration 
weakens  it  in  cases  not  enumerated ;  and  hence  he  deduces  the  con- 
clusion, that,  as  the  power  to  punish  contempts  is  not  among  those 
enumerated,  as  belonging  to  either  house,  it  does  not  exist.^  Xow, 
however  wise  or  correct  the  maxim  of  Lord  Bacon  is  in  a  general 
Bcnse,  as  a  means  of  interpretation,  it  is  not  the  sole  rule.  It  is  no 
more  true,  than  another  maxim  of  a  directly  opposite  character,  that 
where  the  end  is  required,  the  means  are,  by  implication,  given.  Con- 
gress are  required  to  exercise  the  powers  of  legislation  and  deliberar 
tion.     The  safety  of  the  rights  of  the  nation  require  this  ;  and  yet. 
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because  it  is  not  expressly  stud,  that  congress  shall  possess  tbe  appro- 
piiate  means  to  accomplieli  tlus  eod,  ttie  means  &re  denied,  and  the 
end  may  be  defeated.  Does  not  tins  show,  that  rules  of  interprets 
lion,  however  correct  in  a  general  sense,  must  admit  of  many  qualifi- 
cations and  modifications  in  their  api^Cation  to  the  actual  business  of 
human  life  and  human  laws?  Men  do  not  frame  constitutions  of 
goTcrament  to  suspend  its  vital  interests,  and  povers,  and  duties,  upon 
metaphysical  doubts,  or  ingenious  refinements.  Such  instruments 
must  be  construed  reasonably,  and  fairly,  according  to  the  scope  of 
their  purposes,  and  to  g^ve  ^em  effect  and  operation,  not  to  cripple 
and  destroy  them.  They  must  be  construed  according  to  the  common 
sense  applied  to  instruments  of  a  like  nature ;  and  m  furtherance  of 
the  fundamental  objects  proposed  to  be  attained ;  and  according  to  the 
known  practice  and  incidents  of  bodies  of  a  like  nature. 

§  846.  We  may  resort  to  the  common  law  to  lud  us  in  intei^reting 
snch  instruments  and  their  powers ;  for  that  law  is  the  common  rule, 
by  which  all  our  legislation  b  interpreted.  It  is  known,  and  acted 
upon,  and  revered  by  the  people.  It  furnishes  principles  equally  for 
civil  and  criminal  justice,  for  public  privileges,  and  private  rights. 
Now,  by  the  common  law,  the  power  to  punish  contempts  of  this 
nature  bolongs  incidentally  to  courts  of  justice,  and  to  each  house  of 
parliament.  No  man  ever  doubted,  or  denied  its  existence,  as  to  our 
culonial  assemblies  in  general,  whatever  may  have  been  thought,  as  to 
particular  exercises  of  it.^  Nor  is  this  power  to  be  viewed  in  an 
imfavorable  light.  It  is  a  privilege,  not  of  the  members  of  either 
house  ;  but,  like  all  other  privileges  of  congress,  mainly  intended  as  a 
privilege  of  the  people,  and  for  their  benefit.^  Mr.  Justice  Blackstone 
has,  with  great  force,  said,  that  "  laws,  without  a  competent  authority 
to  secure  tlieir  administration  from  disobedience  and  contempt,  would 
be  vain  and  nugatory.  A  power,  therefore,  in  the  supreme  courts  of 
justice  to  suppress  such  contempts,  &c.,  results  firom  the  first  principles 
of  judicial  establishments,  and  must  be  an  inseparable  attendant  upon 
every  superior  tribunal."  ^  And  the  same  reasoning  has  been  applied, 
with  equal  force,  by  another  learned  commentator  to  le^lative  bodies. 


>  4  Bluck.  Coram.  383,  384,  285,  9B6;  1  Black.  Comm.  164,  165 ;  Com.  Dig.  Parlia- 
ment, G.  3,5;  /Mirdettv. Abbotl,\4  £031,11.1  i  £unfc« t.  CWumn,  14 Enat,  H.  163;  S.  C. 
5  Dow.  Pari.  Cases,  165, 199. 

■  Chrutiim'ii  note,  1  Black.  Conun.  164.  '  4  Biadt,  Conin.  £66. 
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"  It  would,"  says  he,  '*  be  inconsistent  with  the  nature  of  such  »  bodj 
to  'leny  it  the  power  of  protecting  itself  from  injury  or  insult.  If  is 
dcUberalioiiB  are  not  perfectly  free,  il3  constituents  arc  evcntunll* 
injured.  Thta  power  has  never  been  denied  m  any  country,  andi) 
incidental  to  the  nature  of  all  legislative  bodies.  If  it  possesses  sncli 
a  power  m  the  caae  of  an  immediate  insult  or  disturbance,  preventing 
the  ctcrciBe  of  its  ordinary  functions,  it  is  imjioasibk-  to  deny  It  in 
othor  caaes,  which,  although  less  immediate  or  violent,  partatc  of  tiie 
Banie  character,  by  having  a  tendency  to  impair  tho  firm  and  hooctt 
discharge  of  public  duties."  ' 

^  347.  Tliie  subject  haa  of  late  undergone  a  great  deal  of  discossoE 
both  in  England  and  America ;  and  has  finally  received  the  adjudica- 
tion of  the  highest  judicial  tribunals  in  each  country.  In  each  coun- 
try Hjion  the  fullest  consideration  the  result  was  the  same,  vii.  that 
the  power  did  exist,  and  that  the  legislative  body  was  the  proper  and 
exclusive  forum  to  decide,  when  the  contempt  exiated,  and  when  there 
was  a  broach  of  its  privileges  ;  and,  that  the  powerto  punish  followed, 
as  a  necessary  incident  to  tho  power  to  take  cognizance  of  the  offence.- 


1  linwlc  on  llic  Coiiiliimion,  di.  4,  ]).  48;  1  Kent's  Coium.  (2ti  tilU.)  Lft.  11,  n,  321. 

'  TliO  li'mm^l  reader  is  rcfcrreil  (o  Dnnhlt  wAU-oll,  14  Enst,  K.  1 ;  Biinhll  v.  V-Jmv. 
14  Eafl.lt.lM;  S.C-SDow.  Tnrl.  K.  163,  199;  and  Aiiienon  \.  Z'uHn,  B  WhcnMi 
S04.  Tlie  <iui;>tioB  ia  ulso  mucli  di.'ciis^d  in  .IcHcrson's  Mnniinl,  4  3,  and  1  Tu.k. 
Black.  Comin.  A]>p.  note.  p.  •i<Hi  lo  2ii5.  See  iilso  1  Black.  Conim.  164,  16a.  Mr. 
JcD'crion,  in  liiii  Manunl.  U  3))  ■"  comnicnliit);  on  lliccascor  Willi.-im  ]>uAn<.'for  a  pcli- 
tiral  lilwl,  hiiK  i>ninmcd  u|>  the  reasoning  on  each  Fide  nitli  n  manifcsl  leaning  against 
tbe  power.  It  iircseiitd  tbe  strengtii  of  the  argument  on  that  side,  and,  on  ihut  accounl. 
deserves  to  lie  lilcd  :it  large. 

"In  delialing  the  legaliljof  fliis  orilcr.il  was  insiateci,in  support  of  i(,lliat  cvcrj-min, 
hy  the  laiv  of  niilnrc,  and  every  1«)dy  of  men,  possesses  the  right  of  aelf-ilefcnce  ;  ihat 
all  public  function nrics  are  c.^Ecnliall;  invested  witli  llic  ix>wers  of  self-preservation ;  thnt 
tUey  Imvc  nn  inherent  right  to  do  all  acts  necessary  lo  keep  themselves  in  n  coaililion  to 
discliargc  the  trusts  confide<l  to  thorn ;  that  whenever  authorities  are  given,  the  menns  of 
carrying  thctn  into  execution  arc  given  hy  neccs^tacy  implieation ;  ihnt  thus  we  t^m  the 
British  parli.imeut  exercise  the  right  of  punishing  ronteinpis  ;  all  the  state  legi^hilnres 
exercise  the  same  jiower ;  and  cverj- eourt  does  the  same;  that,  if  we  have  it  not,  we  sit 
at  the  mercy  of  evcrj-  iutnnlcr,  who  may  enter  ottr  doors,  or  pillery,  and,  hv  noise  nnd 
tumult,  render  proceeding;  in  liusiness  impraclicahle  ;  that  if  our  tranquillity  is  lo  be 
perpetually  disturlied  hy  newspaper  defamation,  it  will  not  he  possihlc  to  exercise  our 
functions  with  the  requisite  coolness  and  delilicration  j  and  that  we  must  therefore  h.ive 
&  power  to  punish  these  distiirliera  of  our  jieaco  and  proceedings.  To  this  it  n.is 
answered,  lliiit  the  parliament  and  courts  of  Kngl.ind  have  cognizance  of  contempts  hy 
the  csprcaa  provisions  of  their  Ian-  \  that  the  state  UgiflaCurcs  have  equal  uutboriiy 
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The  judgnieot  of  the  supreme  court  of  the  United  States,  in  the  case 
alluded  to,  cout^na  ^o  elaborate  and  exact  a  condderation  of  the 
whole  argument  on  each  side,  that  it  will  be  far  more  satisfactory  to 
give  it  in  a  note,  as  it  stands  in  the  printed  opinion,  than  to  hazard, 
bj  any  abridgment,  impdring  the  just  force  of  the  reasotung.^ 


because  thc[r  power?  ore  plenary;  tb«?  represent  their  coiutitaenu  complel«]j,  and 
possess  all  their  powers,  except  Enrli,  oa  their  conBtttutionB  have  expreaslj  denied  them; 
that  the  eouns  of  the  several  states  have  the  same  powers  hjr  the  laws  of  their  states, 
and  (hose  of  the  rederal  government  by  the  same  state  laws  adopted  in  each  state,  by  a 
law  of  congress ;  that  none  of  these  bodies,  therefore,  derive  those  powers  from  nataral 
or  necessary  right,  but  from  express  law ;  that  congress  hare  no  snch  natnral  or  neces- 
sary power,  or  any  powers,  bat  such  as  are  given  them  by  the  constitntion  ;  that  that 
has  given  them,  directly,  exemption  from  personal  arrest,  exempCian  from  qnestion  else-  i 
where,  for  what  is  said  in  their  honse,  and  power  over  their  own  members  and  proceed- 
ings ;  for  these  no  further  law  is  necessary,  the  constitntion  being  the  law  ;  that,  more- 
over, by  that  article  of  the  constitution,  which  authorizes  them  'to  make  all  laws  necca- 
saiy  anil  proper  for  carrying  into  execution  the  powers  vested  by  the  constitution  in 
them,'  Ihey  may  provide  by  law  for  an  nndistnrbcd  exercise  of  their  functions,  for  exam- 
ple, for  the  punishment  of  contempts,  of  affrays  or  tnmnlt  in  their  presence,  &c. ;  bat, 
till  the  law  be  made,  it  does  not  exist,  and  does  not  exuit,from  tlieir  own  neglect ;  that, 
In  the  mean  time,  however,  they  are  not  nnprolcetod,  the  ordinary  magistrates  and  conrta 
of  taw  being  open  and  competent  to  punish  all  unjustifiable  disturbances  or  defamations; 
and  even  iheir  own  sergeant,  who  may  appoint  deputies  ad  libitum  to  aid  him,  is  eqnat  to 
amall  disturbances  ;  that  in  requiring  a  previous  law,  the  constitution  tiad  regard  to  the 
inviolahility  of  the  citizen,  as  well  as  of  the  member;  as,  should  one  honse  in  the  regular 
form  of  a  bill,  aim  at  too  broad  privileges,  it  may  be  checked  by  (he  other,  and  both  by  tho 
president ;  and  also  as,  the  law  being  promulgated,  the  citizen  will  know  how  to  avoid 
offence.  But  if  ooe  branch  may  aasnme  its  own  privileges  without  control ;  if  it  may  do 
Hon  the  spur  of  ihc  occasion,  conceal  the  law  in  its  own  breast,  and,  after  the  fact  com- 
mitted, moke  its  sentence  lioth  the  law  and  the  judgment  on  that  fact;  if  (he  ofience  is  to 
be  kept  undcliDCd,  ami  to  be  ilechired  onlycz  re  nola,  and,  according  (o  the  passions  of  tho 
moment,  and  there  be  no  limitation  cither  in  (he  manner  or  measure  of  the  pimishment, 
the  condition  of  the  citizen  will  be  perilous  indeed." 

The  reasoning  of  Lord  Chief  Justice  De  Grey  in  Bex  v.  Bram  Crotbg,  (3  WilsoD'9 
B.  IBS,)  and  of  Lord  Ellenborough  in  Bardett  v.  Abbott,  (14  East,  R.  1,)  ii  exeeedinglj 
cogeut  and  striking  against  that  favored  by  Mr.  Jelferson.  It  deserves,  and  will  reqoite 
an  attentive  perusal.  Sec  tiso  Bardett  v.  Ahboa,  4  Tanot.  R.  401  ;  4  DoWs  FarL 
Rep.  165. 

'  It  is  necessary  (o  premise,  that  (he  snit  was  brought  for  false  impriionitient  by  a 
party,  who  had  been  arrested  under  a  warrant  of  the  speaker  of  the  house  of  represent- 
atives, by  the  sergeant-at-amis,  for  an  alleged  contempt  of  the  house,  (an  attempt  to 
bribe*  memlBjr.)  and  the  cause  was  decided  npon  a  denmrrer  to  the  jnstiEcatioa  set  np 
■  by  the  officer.  After  a  preliminary  remark  upon  the  range  of  the  argnment  by  the 
counsel,  Mr.  Justice  Johnson,  in  delivering  Che  opinion  of  the  Court  proceeded  aa 
follows : 
"  The  pleadings  have  Dammed  them  down  to  (he  simple  inquiry,  whether  the  house  of 
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§  848.  This  is  not  the  only  case,  in  which  the  house  of  repre8eBli> 
tives  has  exerted  the  power  to  arrest,  and  punish  for  a  contempt  corn- 


representatives  can  take  cognisance  of  contempts  committed  against  themselres,  under 
any  circumstances  ?  The  duress  complained  of  was  sustained  under  a  warrant  issud 
to  compel  the  party's  appearance,  not  for  the  actual  infliction  of  punishment  for  la 
offence  committed.  Yet  it  cannot  be  denied,  that  the  power  to  institute  a  prosecotioc 
must  be  dependent  upon  the  power  to  punish.  If  the  house  of  representatives  possessed 
no  authority  to  punish  for  contempt,  the  initiating  process  issued  in  the  assertion  of  tfcfl 
authority  must  have  been  illegal ;  there  was  a  want  of  jurisdiction  to  justify  it. 

"  It  is  certainly  true,  that  there  is  no  power  given  by  the  constitution  to  either  house  to 
punish  for  contempts  except  when  committed  by  their  own  members.  Nor  does  the 
judicial  or  criminal  power  given  to  the  United  States,  in  any  part,  expressly  extend  to 
the  infliction  of  punishment  for  contempt  of  either  house,  or  any  one  coordinate  haaA 
of  the  government    Shall  we,  therefore,  decide,  that  no  such  power  exists  ? 

*'•  It  is  true,  that  such  a  power,  if  it  exists,  must  be  derived  from  implication,  and  the 
genius  and  spirit  of  our  institutions  are  hostile  to  the  exercise  of  implied  powers.  Hid 
the  faculties  of  man  been  competent  to  the  framing  of  a  system  of  gOTemment,  ifhSA 
would  have  left  nothing  to  implication,  it  cannot  be  doubted,  that  the  eflfort  would  have 
been  made  by  the  framers  of  the  constitution.  But  what  is  the  fact  ?  There  is  not  in 
the  whole  of  that  admirable  instrument  a  grant  of  powers,  which  does  not  draw  af^  it 
others,  not  expressed,  but  vital  to  their  exercise ;  not  substantive  and  independeol)  in- 
deed, but  auxiliary  and  subordinate. 

"  The  idea  is  Utopian,  that  government  can  exist  without  leaving  the  exercise  of  dis- 
cretion somewhere.  Public  security  against  the  abuse  of  such  discretion  must  rest  on 
responsibility,  and  stated  appeals  to  public  approbation.  Where  all  power  is  derired 
from  the  people,  and  public  functionaries,  at  short  intervals,  deposit  it  at  the  feet  of  tbd 
people,  to  be  resumed  again  only  at  their  will,  individual  fears  may  be  alanned  by  the 
monsters  of  imagination,  but  individual  liberty  can  be  in  little  danger. 

*'  No  one  is  so  visionary,  as  to  dispute  the  assertion,  that  the  sole  end  and  aim  of  aD 
our  institutions  is  the  safety  and  happiness  of  the  citizen.  But  the  relation  between  the 
action  and  the  end  is  not  always  so  direct  and  palpable,  as  to  strike  the  eye  of  every 
obser\'cr.  The  science  of  government  is  the  most  abstruse  of  aU  sciences ;  if,  indeed, 
that  can  be  called  a  science,  which  has  but  few  flxcd  principles,  and  practically  consists  in 
little  more,  than  the  exercise  of  a  sound  discretion,  applied  to  the  exigencies  of  the  state, 
as  they  arise.    It  is  the  science  of  experiment. 

"  But  if  there  is  one  maxim,  which  necessarily  rides  over  all  others,  in  the  practical 
application  of  government,  it  is,  that  the  public  functionaries  must  be  left  at  liberty  to 
exercise  the  powers,  which  the  people  have  iutnistcd  to  them.    The  interests  and  dignity 
of  those,  who  created  them,  require  the  exertion  of  the  powers  indispensable  to  the 
attainment  of  the  ends  of  their  creation.    Nor  is  a  casual  conflict  with  the  rights  of  pw- 
ticular  individuals  any  reason  to  be  urged  against  the  exercise  of  such  powers.    The 
wretch  beneath  the  gallows  may  repine  at  the  fate,  which  awaits  him ;  and  yet  it  is  do 
less  certain,  that  the  laws,  under  which  ho  suflers,  were  made  for  his  security.  «Tbe 
unreasonable  murmurs  of  individuals  against  the  restraints  of  society  have  a  dixect  • 
tendency  to  produce  that  worst  of  all  despotisms,  which  makes  every  individual  the 
tyrant  over  his  neighbor's  rights.- 

"  That  ^  the  safety  of  the  people  is  the  supreme  law,'  not  only  comports  with,  but  is 
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mittcd  within  the  walls  of  the  house.    The  power  was  exerted'  in  the 
case  of  Eobert  Bandall,  in  December,  1795,  for  an  attempt  to  corrupt 


iodispcnEablc  to,  the  exercise  of  thoae  powera  in  their  pnbtie  funetionories,  ntthout  irhich 
(hnt  safety  ennnol  be  guarded.  On  thia  principle  it  is,  that  conrts  of  joflticc  arc  univer- 
sally acknowledged  ^  be  Tested,  by  their  very  creation,  with  power  lo  impose  silence, 
rcBpect,  and  dccomm'in  their  presence,  and  submission  Co  iheir  lawful  mnnilatca,  and  as 
a  coroUarj'  lothis  proposition,  lo  preserve  ihenisolTos  and  their  officers  from  thoopproadi 
of  insalts  or  pollution. 

"  It  is  true,  that  the  courts  of  justice  in  tho  United  Stales  are  vested,  by  express  sla- 
tnta  prorision,  witb  power  to  tine  and  imprisoD  lor  contempts ;  but  it  does  not  follow, 
from  this  drcumsCance,  that  they  would  not  have  exercised  ttiat  power  without  the  aid 
of  the  statute,  or  not,  in  coses,  if  such  shoald  occur,  to  wMch  such  statute  provision  may 
not  extend.  On  the  contrary,  it  is  a  legiBlativo  assertion  of  this  right,  as  incideutal  lo  a 
grant  of  judicial  power,  and  eon  oidy'be  considered  cither  ns  an  instance  of  abundant 
caution,  or  a  legislative  declaration,  that  the  power  of  punishing  for  contempts  shall  not 
extend  beyond  its  known  and  acknowledged  limits  of  fine  and  imprisonment. 

"But  it  is  contended,  that  if  this  power  in  (he  house  of  representatives  is  to  be  .tsserted 
on  the  plea  of  necessity,  the  groand  is  too  broad,  and  the  result  too  ittdctinite ;  that  the 
executive,  and  every  co6rdinate,  and  even  suhordin^tc,  branch  of  the  goTCmmcnt,  may 
resort  Co  the  same  justification,  and  the  whole  assume  to  themselves,  in  the  exercise  of 
this  power,  the  most  tyrannical  licentiousness. 

"  This  is  unrjucslionably  an  cvQ  to  be  guarded  against,  end  if  tho  doctrine  may  be 
posheil  to  that  extent,  it  mast  be  a  bad  doctrine,  and  is  justly  denounced. 

"But  what  is  theallemalive?  Tho  argument  obviously  leads  to  tlie  total  annihilation 
of  Iha  power  of  the  house  of  representatives  to  guard  itself  from  contempts;  and  leaves 
it  e.x]iosert  to  every  indignity  and  inCcrruption,  that  mdcncss,  caprice,  or  even  consjiiracj 
may  meditate  against  ic.  This  result  is  fraught  wicli  loo  much  absnrdity  not  lo  bring 
into  douU  the  soundness  of  any  argument,  from  which  it  is  derived.  That  a  deliberate 
asscmbiy,  clothed  with  the  majesty  of  the  people,  and  charged  with  the  care  of  all  that  is 
-dear  toihcm;  composed  of  the  most  disci  ngviished  ciiiicns,  sdeclcd  and  drawn  together 
from  evcri-  riuancr  of  a  great  nation ;  whose  dclibcnitions  ore  required  by  public  opinion 
to  he  conducted  under  tho  eye  of  tho  public,  and  whose  decisions  must  be  clothed  with 
all  tiiat  sane eiCy,  which  unlimited  confidence  in  (heir  wisdom  and  purity  can  inspire; 
tliat  such  an  asscmbiy  should  not  possess  the  power  Co  suppress  rudeness,  or  repel  insuK. 
is  a  snpjio-ilion  loo  wild  lo  bo  suf^slcd.  And  accordingly  lo  avoid  the  pressure  of 
these  con  sill  orations,  it  bos  been  arguod,  Chat  the  right  of  tho  respective  liOHses  to  ex- 
clude from  their  presence,  and  their  absolula  control  withhi  llioir  own  walls,  cany  with 
them  the  ritilil  lo  punish  eontcinpta  commicicd  in  their  presence;  while  the  absolute 
legislaiiie  power  given  to  congress  within  this  district,  enables  them  to  provide  by  law 
against  all  other  insults,  acninst  which  tliero  is  any  noccssity  for  providing. 

"It  is  to  be  observed,  that  so  far  as  the  issue  of  this  cause  is  implicated,  this  argument 
yields  all  right  of  the  plaintiff  in  en^or  to  a  decision  in  his  favor;  for,  non  constat,  from 
tho  pleadings,  but  iliaC  lliis  warrant  issued  foronolfeace  conmilted  in  tlie  immediate 
presence  of  the  house. 


i  rote  of  76  yeas  against  1 7  nays. 
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A  member ; '  in  1796,  in  the  case  of ,  a  challenge  given  to  a  men*- 

ber,  ivhjch  was  held  a  breach  of  privilege  ;'  and  in  Maj-,  1832,  in  the 


"  Nor  is  it  immatfriiil  U>  iioti(<e,  irhot  i]iffli:ullji<s  tho  negatioa  of  tUia  rigbl  in  the 
liouiw  of  repnvenUtives  ilnim  after  it,  whvD  il  is  conitiilenMl,  tJiitt  llie  roniXMiiini  of  ili« 
power,  if  exereiced  within  their  walls,  rclinqiuahei  the  grvnx  grdffuh  of  iIm  nr^;tiiuml, 
lo  will  ihe  wiiit  of  nn  cxptwi  grant,  nnJ  the  onroitricted  nai  niiUefincd  nature  of  tlie 
powci  licrc  »et  up.  For  why  shonld  the  house  be  at  illwrty  to  I'-cerpiso  nn  iingnuitoil,  m 
unliiniied,  and  undefined  power  within  thdr  wnU*,  «iy  mote  than  wiihont  them  •  IT 
&e  antilogy  irilli  indlTidiio]  right  and  power  be  rcsorlnd  lo,  it  will  rcoch  do  (iu-thcr,  thin 
lo  exclii'iani  and  it  requires  no  exuberanci!  of  iuiaginaiion  to  cxbitut  the  ridit-uloiu 
cousui|nenc«  which  might  residt  &oin  eoch  a  restriction,  impoaod  ujmn  Che  rouduct  of 
a.  delilitrative  MBemhly. 

"Nor  woold  Iboir  situation  lie  materially  roIicTSd  by  reporting  lo  tbcir  l^giilalrre 
power  within  ite  disEri<!l.  That  power  may,  indeed,  bo  npjiliod  to  many  pnrposeij,  and 
was  inti'niled  by  the  coiutilution  lo  extend  to  nuuiy  purposes  iudi^puneoble  to  the  (Ksr- 
ity  and  dignity  of  the  general  government ;  bnt  then  are  purposes  of  a  more  grare  and 
general  chancter,  Ihau  Ihe  offeneei,  which  may  be  denomiaalcd  coolempta,  and  whid, 
fioni  their  Tsty  nature,  admit  of  no  precise  deflnition.  Jndirial  gravity  will  not  admit 
of  Hie  illustmlion*,  whiiii  this  retaiirk  would  mltiitt  of.  It-  ■■orrsi'tni'.is  i=  Cii-ily  k'.-icJ 
by  pursuing,  in  iniaginntion,  a  legislative  nttcmpC  at  defining  the  coses,  to  wbicli  the 
epithet  eontfinpl  might  lie  reasonably  applied. 

"  Iliit  although  the  offence  bo  hold  uiideiinnblo,  tt  is  justly  contended.  Chat  the  punish- 
mmt  need  not  be  indclinitc.    Nor  U  il  so. 

'■  We  are  not  now  considering  the  extent,  lo  wbicli  the  punialiing  power  of  congrMS, 
by  a  legislalive  act,  may  lie  carried.  On  that  suliject,  the  bounds  of  their  power  are 
to  be  found  in  the  provisions  of  the  constitution. 

"  The  present  question  is,  what  is  the  extent  of  the  punishing  power,  which  the  delibe- 
rative asscnililieB  of  tht  union  mny  assume,  and  exercise  oti  the  principle  of  self-pre- 

"Amilosy,  ondihe  nativre  of  the  case,  furnish  the  answer,  — "Mc  least  possHie  pntnr 
orffTiBitetoliccnif/w/wwd;' which  is  the  power  of  imprisonment  It  may,  at  firal  view, 
and  from  Ihe  history  of  the  iiracti-e  of  our  legislative  liodies,  be  thougbl  to  extend  Co 
other  inflicCioiis.  But  every  other  w"Jl  \m  found  to  be  mere  commutation  for  confine- 
ment i  since  commitment  alone  is  the  nlteraaCivo,  whore  the  individual  proves  eontiima. 
cions.  And  even  to  the  livration  of  imprieonment  a  period  \^  imposed  by  tbo  nature  of 
things;  piince  the  existence  of  the  power,  that  imprisons,  is  indisjicnsaMo  lo  its  conlian- 
ance ;  and  although  the  legislative  i>owcr  continues  perpetual,  the  legislntive  body  ceases 
to  exist  on  Ihe  moment  of  its  adjournment  or  periodi'-nl  dissolution.  It  follows,  that 
imprisonment  must  terminate  nith  tliat  adjournment. 

"  This  view  of  the  suliject  necessarily  sets  liounds  to  the  exercise  of  a  caprice,  n'hicii 
has  sometimes  disgraced  deliberative  assemblies,  when  under  the  influence  of  strong  pas- 
sions or  nicked  lenders,  but  the  instances  of  which  have  long  sinio  remained  on  rcooid 
only,  as  historical  facts,  not  as  [ireccdcnts  for  imitation.    In  the  present  fixed  and  settli'd 

JOj,  note;  Jefferson's  Mannal,  J  3. 


CH.  XII.]  PBITILBGES  OF   CONaEESS.  681 

case  of  Samuel  Houston,  for  an  assault  upou  a  member  for  words 
spoken  iu  his  place,  and  afterwards  printed,  reflecting  on  the  character 


state  of  English  imtitntioiis,  Ibete  ia  no  more  danger  of  tlwir  being  Tevived,  probabljr, 

"  Rot  the  American  legislatiTB  bodies  haTO  never  powetted,  or  pretended  to,  the  omni- 
poienrc,  which  cons dtntex  the  leading  feature  in  the  legislatiTe  assembly  of  Great  Britain, 
and  nhich  may  bavo  led  occasionally  to  the  exercise  of  caprice,  aiider  the  specions 
appearance  of  merited  resentment. 

"  If  it  be  inquired,  what  security  is  there,  that  with  an  officer  avowing  himself  devoted 
to  their  will,  the  house  of  representatives  nill  confine  its  punishing  power  to  the  limiu  of 
imprisonment,  and  not  puaii  it  to  the  infliction  of  corporeal  punishment,  or  oven  death, 
and  exercise  it  in  cases  affecting  the  liberty  ofspeecliand  of  the  press?  The  reply  is  to 
be  found  in  the  coasidctation,  that  the  constitution  was  formed  in  and  for  an  advanced 
state  of  society,  and  rests  at  ever;  point  on  received  opiniMis  and  fixed  ideas.  It  is  not 
anew  creation,  bat  a  combination  of  existing  materials,  whose  properties  and  attribntea 
were  familiarly  understood,  and  had  been  determined  by  reiterated  experimeals.  It  is 
not,  therefore,  reasoning  upon  things,  as  they  are,  to  suppose,  that'  any  deliberative 
a«3omhly,  constituted  nnder  it,  would  ever  assert  any  other  rights  and  powers,  than  those 
which  bad  been  ejtablishcd  by  long  practice,  and  conceded  by  public  opinion.  Melan- 
'choly,  also,  would  be  that  stateof  distrust,  which  rests  not  a  hope  upon  u  moral  intlaence. 
The  most  absolute  tyranny  could  not  subsist,  where  men  could  not  be  trusted  with 
power,  l>ccnnsc  they  might  abuse  il,  much  less  a  government,  wbich  has  no  other  basis, 
than  the  sound  morals,  moderation,  and  good  sense  of  those  who  compose  it.  Un- 
reasonable jealousies  not  only  blight  tlio  pleasures,  but  dissolve  the  very  tcnture  of 
society. 

"  But  it  is  argued,  that  the  inference,  if  any,  arising  under  the  constitution,  is  against 
ihc  exercise  of  the  powers  here  asserted  by  the  boose  of  rtprcaenintivcs ;  that  the  ex- 
press pTinl  of  power  to  punish  their  merabers  respectively,  and  to  expel  them,  by  the 
application  of  a  fiuniliar  maxim,  raises  an  implication  against  the  power  to  pnnisb  any 
other  than  thdr  own  members. 

"  This  argument  proves  too  ranch  ;  for  its  direct  application  would  lead  to  the  annihila- 
tion of  almost  every  power  of  congress.  To  enforce  its  laws  upon  any  subject,  without 
the  sanction  of  punishment,  is  obviously  impassible.  Yet  there  is  an  express  grant  of 
power  to  punish  in  one  class  of  coses  and  one  only  j  and  all  the  pnnishing  power  exer- 
cised by  congress  in  any  cases,  except  those  which  relate  to  piracy  and  offences  against 
the  laws  of  nations,  is  derived  from  implication.  Sor  did  the  idea  ever  occur  to  any 
one,  that  the  express  grant,  in  one  class  of  coses  repelled  the  assomptioD  of  the  punish- 
ing power  in  any  other. 

"  The  truth  is,  tliat  tlio  exercise  of  the  powers  given  over  their  own  members  was  of 
■ucli  a  delicate  nature,  that  a  constitutional  provision  became  necessary  to  assert,  or 
coramunicaic  it.  Constituted,  as  that  body  is,  of  the  delegates  of  confederated  states, 
some  such  provision  was  necessary  to  guard  against  their  mutual  jealousy,  since  every 
proceeiling  against  a  representative  would  indirectly  affect  the  honor  or  interests  of  the 
state,  which  sent  him. 

"In  reply  to  the  auggcstion,  that,  on  this  same  foundation  of  necessi^,  might  be  raised 
a  superstructure  of  implied  powers  in  the  executive,  and  every  other  departmeat,  and 
even  ministerial  officer  of  the  government,  it  would  be  aufflcieal  to  observe,  that  neither 
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of  Houston.^  In  the  former  case,  the  house  punished  the  offence  by 
imprisonment ;  in  the  latter,  by  a  reprimand  by  the  speaker.  So  in 
1800,  in  the  case  of  William  Duane,  for  a  printed  libel  against  the 
senate,  the  party  was  held  guilty  of  a  contempt,  and  punished  by  im- 
prisonment.2  Nor  is  there  any  thing  peculiar  in  the  claim  under  the 
constitution  of  the  United  States.  The  same  power  has  been  claimed, 
and  exercised  repeatedly,  under  the  state  governments^  independent  of 
any  special  constitutional  provision,  upon  the  broad  ground  stated,  by 
Mr.  Chief  Justice  Shippen,  that  the  members  of  the  legislature  are 
legally  and  inherently  possessed  of  all  such  privileges,  as  are  necessaij 
to  enable  them,  with  freedom  and  safety,  to  execute  the  great  trust 
reposed  in  them  by  the  body  of  the  people,  who  elected  them.' 

§  849.  The  power  t9  punish  for  contempts,  thus  asserted  both  in 
England  and  America,  is  confined  to  punishment  during  the  sesaon  of 


analog}''  nor  precedent,  would  support  the  assertion  of  such  powers  in  any  other,  thtn  i^ 
legislative  or  judicial  body.  Even  corruption  anywhere  else  would  not  contamuuitie  the 
source  of  political  life.  In  the  retirement  of  the  cabinet,  it  is  not  expected,  that  the 
executive  can  be  approached  by  indignity  or  insult;  nor  can  it  ever  be  necessary  to  the 
executive,  or  any  other  department,  to  hold  a  public  deliberative  assembly.  These  are 
not  arguments ;  they  are  visions,  which  mar  the  enjoyment  of  actual  blessings,  with  the 
attack  or  feint  of  the  hai'pies  of  imagination. 

"As  to  the  minor  points  made  in  this  case,  it  is  only  necessary  to  observe,  that  there 
is  nothini;:  on  the  face  of  this  record,  from  which  it  can  appear,  on  what  evidence  this 
warrant  was  issued.  And  we  are  not  to  presume,  that  the  house  of  reprcscntativef 
would  have  issued  it  without  duly  establishing  the  fact  charged  on  the  individual.  And, 
as  to  the  distance,  to  which  the  process  might  reach,  it  is  very  clear,  Uiat  there  exists  no 
reason  for  confining  its  oj)cration  to  the  limits  of  the  District  of  Columbia.  After  pass- 
ing those  limits,  we  know  no  bounds,  that  can  be  prescribed  to  its  range,  but  those  of 
the  United  States.  And  why  should  it  l>e  restricted  to  other  boundaries?  Soch  are 
the  limits  of  the  legislating  powers  of  that  body;  and  the  inhabitant  of  Louisiana  or 
Maine  may  as  probu])ly  charge  tlicm  with  bribery  and  corruption,  or  attempt^  by  letter, 
to  induce  tlic  commission  of  eitlicr,  as  the  inhabitant  of  any  other  section  of  the  nnion. 
If  the  inconvenience  be  urged,  the  reply  is  obvious ;  there  is  no  difficulty  in  observing 
that  respectful  deportment,  which  will  render  all  apprehension  chimerical." 

See  also  Ilex  v.  Bniss  Croshi/^  3  Wilson,  Tl.  188.  In  the  convention  a  proposition  was 
made  and  referred  to  the  select  committee  ai)pointcd  to  draft  the  constitution  giving 
authority  to  punish  for  contempts,  and  enumerating  them.  The  committee  made  no 
report  on  the  subject.    Joum.  of  Convention,  20th  Aug.  263,  264. 

'  Sec  the  Speeches  of  Mr.  Doddridge  and  Mr.  Burges  on  this  occasion. 

'  Joum.  of  Senate,  27th  March,  1800;  Jefferson's  Manual,  §  3.  Sec  also  BwrdettT. 
Atibott,  14  East,  1. 

=*  Bolton  V.  Martin,  1  DaU.  R.  296.  See  also  House  of  Delegates  in  1784,  the  case  oi 
John  Warden,  1  Elliot's  Debates,  69  j  Coffin  v.  Coffin,  4  Mass.  R.  1,  34,  35. 
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tlie  le^lative  body,  and  cannot  be  extended  beyond  it'  II;  Eeems, 
that  the  power  of  congress  to  punish  cannot,  in  its  utmost  extent,  pro- 
ceed beyond  impriaonment ;  and  then  it  terminates  with  the  adjount- 
ment,  or  dissoluljon  of  that  body.^  Whether  a  fine  may  not  be  imposed, 
has  been  recently^  made  a  question  in  a  ease  of  contempt  before  the 
house  of  lords ;  upon  which  occasion  Lord  Chancellor  Srougham  ex- 
pressed himself  in  the  negative,  and  the  other  law  lords,  Eldon  and 
Tenterden,  in  the  affirmative  ;  but  the  point  was  not  then  solemnly  de- 
cided.* It  had,  however,  been  previously  affirmed  by  the  house  of 
lords  in  the  case  of  Rex  v.  t'lower,  (8  T.  B.  314,)  in  case  of  a  libel 
upon  one  of  the  bishops.  Lord  Kenyon  then  said,  that  In  ascertaining 
and  punishing  for  a  contempt  of  its  privileges,  the  house  acted  in  a 
judicial  capacity.'' 

§  860.  The  sixth  section  of  the  first  article  contains  an  enumeration 
of  the  rights,  privileges,  and  disabilities  of  the  members  of  each  house 
in  their  personal  and  individual  characters,  as  contradistinguished  from 
the  rights,  privileges,  and  disabilities  of  the  body,  of  which  they  are 
members.  It  may  here,  agtun,  be  remarked,  that  these  rights  and 
privileges  are,  in  truth,  the  rights  and  privileges  of  their  constituents, 
and  for  their  benefit  and  security,  rather  than  the  rights  and  privileges 
of  the  member  for  his  own  benefit  and  security.^  In  like  manner,  the 
disabilities  imposed  are  founded  upon  the  same  comprehensive  policy ; 
to  guard  the  powers  of  the  representative  from  abuse,  and  to  secure  a 
wise,  impartial,  and  uncorrupt  administration  of  his  duties. 

§  851.  The  first  clause  is  as  follows ;  "  The  senators  and  repr^enr 
"  tatives  shall  receive  a  compensation  for  their  services,  to  be  ascer- 
*'  tamed  by  law,  and  p^d  out  of  the  treasury  of  the  United  States. 


>  Dunn  V.  Andtrson,  6  Wheal.  R.  3M,  330,  231. 

'  Dimn  V.  Andenon,  6  Wheat  R.  204,  230,  231  j  1  Kent's  Comm.  LecL  11,  p.  221. 

'  In  1831. 

«  Sco  a  learned  article  on  [hii  auhject  in  the  Engliih  Lkw  Maguine  for  Jnl;,  1831, 
p.  1,  &c.    Parliameultuy  Debates,  1831. • 

'  In  lads  V.  Lamitig,  (9  Johns.  R.  417,)  Mr.  Justice  Flatt  said,  that  "the  right  of 
pnniahint!  for  contempts  by  aummarj  conviclion  is  iDherent  in  all  courts  of  justice  and 
legiitlatire  asscmbiies,  and  is  easential  to  their  proteciioQ  and  existence.  It  is  a  branch 
of  tlie  common  law  ailoptcd  and  sanotioned  by  onr  Htate  conslituliou.  The  decision  in- 
volved in  this  power  is  in  a  great  measure  arbitrary  and  luidcliDable ;  and  yet  (he  expe- 
rience of  ag«s  has  demonstrated,  tbat  it  ia  peifectl;  compatible  with  civil  liheny,  and 
anxiliary  to  the  purest  ends  of  josiice." 

■  Coco.  Dig.  Pariiaaaa,  D.  17. 

60' 
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■  listiiK.'tinn  l)ctwccii  the  member 
ineuil"T-  nf  congrc?3 ;  the  former 
jay.     l"'>rmcrlv,  iii<lecil.  tlie  mc 
cntitleil  to  receive  wages  from  tin 
case  is  that  of  Andrew  Marvcll, 
first  pariiament  after  the  reston 
shillings  sterling  a  day  used  to  I 
and  tvo  shillings  a  day  for  a  mei 
rate  was  established  in  the  reign  ( 
told,  that  two  shillings  a  day,  the 
nderablo  a  sam,  in  these  ancient  i 
where  boroughs  petitioned  to  be 
pa^ament,  representing  that  the} 
or  other  public  worts,  and,  therefc 
an  expense.^    It  is  believed,  that 
colonial  state  ma,  if  not  universt 
compensation  to  be  paid  to  membei 
be  absolutely  universal,  under  the 
airo.  not,  however,  always  paid  oi 
practice  still  exists,  constitutionally 
to  charge  the  amount  of  the  compel 
the  constituents,  and  levy  it  in  the 
ttte  general  coune  in  the  state  of  1 
adopted  &om  the  ancient  practice  ! 
4  853.  Whether  ;f  «  .."  *v.  _ 
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It  has  been  already  Been,  that  in  England  none  is  now  allowed,  or 
cltumed ;  and  there  can  be  little  doubt,  that  public  opinion  is  altogether 
in  {B.VOT  of  their  present  coarse.  On  the  other  hand,  in  Amctica  aa 
opposite  opinion  prevails  among  those,  whose  influence  is  most  impres- 
sive with  the  people  on  such  subjects.  It  is  not  surpmng,  that  under 
Buch  circumstances,  there  should  have  been  a  considerable  diversity  of 
opinion  manifested  in  the  convention  itself.  The  proposition  to  allow 
compensation  out  of  the  public  treasury,  to  members  of  the  house  of 
representatives,  was  originally  carried  by  a  vote  of  eight  states  against 
three ; '  and  to  the  senators  by  a  vote  of  seven  states  against  three, 
one  being  divided.^  At  a  subsequent  period,  a  motion  to  strike  out 
the  payment  out  of  the  public  treasury  was  lost  by  a  vote  of  four 
states  in  the  affirmative,  and  five  in  the  negative,  two  being  divided  ;^ 
and  the  whole  proposition  as  to  representatives,  was  (as  amended)  l<»t 
by  a  vote  of  five  states  for  it,  and  five  against  it,  one  being  divided.* 
And  as  to  senators,  a  motion  was  made,  that  they  should  be  paid  by 
their  respective  states,  which  was  lost,  five  states  voting  for  it,  and  six 
against  it ;  and  then  the  proposition  to  pay  them  out  of  the  public 
treasury  was  lost  by  a  similar  vote."  At  a  subsequent  period  a  pro- 
position was  reported,  that  the  compcnBation  of  the  members  of  both 
houses  should  bo  made  by  the  state,  in  which  they  wore  chosen ; '  and 
ultimately  the  present  plan  was  agreed  to  by  a  vote  of  nine  states 
against  two.'  Such  a  fluctuation  of  opinion  exhibits  in  a  strong  light 
the  embarrassing  considerations,  which  surrounded  the  subject.* 

§  854.  The  principal  reasons  in  favor  of  a  compensation  may  be 
presumed  to  have  been  the  following.  In  the  first  place,  the  advantage 
it  secured,.of  commanding  the  first  talents  of  the  nation  in  the  public 
councils,  by  removing  a  virtual  disqualification,  that  of  poverty,  from 
that  large  class  of  men,  who,  though  favored  by  nature,  might  not  be 
favored  by  fortune.  It  could  hardly  be  expected,  that  such  men 
would  make  the  necessary  sacrifices  in  order  to  gratify  their  ambition 
for  a  public  station ;  and  if  they  did,  there  was  a  corresponding 
danger,  that  they  might  be  compelled  by  their  neceBsities,  or  tempted 
by  their  wants,  to  yield  up  their  independence,  and  perhaps  their 


'  Joiirnnl  of  Convention,  67, 116,  117. 

'  Jouni.  of  Convention,  U2.  '  Id.  144. 

'  Id.  aiS,  4  10.  '  Id.  351, 

See  Yates's  UinaKi,  4  Elliot'*  Deb.  93  to  09, 
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intcgrify,  to  the  allurements  of  the  corrupt,  or  tie  opulent.'  In  the 
next  place,  it  would,  in  a  proportionate  degree,  gratify  the  fiopular 
feeling  by  enlar^ng  the  circle  of  candidates,  from  which  memben 
might  be  chosen,  and  bringing  the  office  within  the  reach  of  peraooa 
in  the  middle  ranks  of  aocioty,  although  tliey  might  not  possess  sldning 
talents  ;  a  course  best  suited  to  the  equality  found  and  proraulgaied 
in  a  republic.  lu  the  next  place,  it  would  make  a  seat  tu  tho  uatioool 
councils,  as  attractive,  and  perha[>s  more  so,  than  in  those  of  the  state, 
by  the  superior  emoluments  of  office.  And  in  the  lost  place,  it  would 
be  in  conformity  to  a  long  and  well  settled  practice,  which  embodied 
public  sentiment,  and  had  been  sanctioned  by  public  approbation.' 

5  So5.  On  the  other  hand,  it  might  be,  and  it  was,  probably,  urged 
against  it,  that  the  practice  of  allowing  compensation  was  calculated 
to  make  ^e  office  rather  more  a  matter  of  bargam  and  apeculatton, 
thau  of  high  pohtical  ambition.  It  would  operate  as  an  inducement 
to  vulgar  and  grovelling  demagogues,  of  httle  talent,  and  narroir 
means,  to  defeat  the  chiima  of  lii;ilicr  candidates  than  themselves : 
and  with  a  view  to  the  compensation  alone  to  engage  in  all  sorts  of 
corrupt  intrigues  to  procure  tlicir  own  election.  It  would  thus  de- 
grade these  high  trusts  from  being  deemed  the  reward  of  distin- 
guished merit,  and  strictly  honorary,  to  a  mere  traffic  for  political 
office,  which  would  first  corrupt  the  people  at  the  polls,  and  then  sub- 
ject their  liberties  to  be  bartered  by  their  venal  candidate.  Men  of 
talents  in  this  way  would  be  compelled  to  degradation,  in  order  to 
acquire  office,  or  would  be  excluded  by  more  unworthy,  or  more  cun- 
ning candidates,  who  would  feel  that  the  laborer  was  worthy  of  big 
hire.  There  is  no  danger,  that  the  want  of  compensation  vould  deter 
men  of  suitable  talents  and  virtues,  even  in  the  hufabler  walks  of  life, 
from  becoming  members ;  since  it  could  scarcely  be  presumed,  that 
the  public  gratitude  would  not,  by  other  means,  aid  them  in  tbeir  pri- 
vate business,  and  increase  their  just  patronage.  And  if,  in  a  few 
cases,  it  should  bo  otherwise,  it  should  not  be  forgotten,  that  one  of 
the  most  wholesome  lessons  to  be  taught  in  repubhcs  was,  that  naen 
should  learn  suitable  economy  and  prudence  in  their  private  affairs ; 
and  that  profusion  and  poverty  were,  with  a  few  splendid  exceptions, 
equally  unsafe  to  bo  entrusted  with  the  pubUc  rights  and  interests, 


'  See  2  Elliot's  DebulCB.  279.  280;  Yates's  Minulca,  i  Elliot'i  Deb.  92  U 
See  Rawle  on  th«  Conatitutioa,  cb.  IS,  p.  170. 


CB.  Xn.]  FRITILEQE8   OF  CONQBIBS.  597 

since,  if  they  did  not  betray,  they  would  hardly  be  presumed  willing 
to  protect  them.  The  practice  of  England  abufadantly  showed,  that 
compensation  was  not  necessary  to  bring  into  public  life  the  best 
talents  and  virtues  of  the  nation.  In  looking  oyer  her  list  of  distin- 
guished statesmen,  of  equtd  purity  and  patriotism,  it  would  he  found, 
that  comparatively  few  bad  possessed  opulence  ;  and  many  Itad  strug- 
gled through  life  with  the  pdnful  pressure  of  narrow  resources,  the 
ret  anguMa  dtymi.^ 

§  856.  It  does  not  become  the  commentator  to  say,  whether  eifpe- 
rience  has  as  yet  ^ren  more  veight  to  the  former,  than  to  the  latter 
reasons.  Cert^n  it  is,  that  the  conventjou,  in  adopting  the  rule  of 
allowing  a  compensation,  had  principally  in  ^ew  the  importance  of 
securing  the  highest  dignity  and  independence  in  the  discharge  of 
le^lative  functions,  and  the  justice,  as  well  as  duty  of  a  free  people, 
possessing  adequate  means,  to  indemnify  those,  who  were  employed  in 
their  service,  against  all  the  sacrifices  incident  to  their  station.  It 
has  been  justly  observed,  that  the  principle  of  compensation  to  those 
who  render  services  to  the  public,  runs  through  the  whole  constitution.* 

§  857.  If  it  be  proper  to  allow  a  compensation  for  services  to  the 
members  of  congress,  there  seems  the  utmost  propriety  in  its  being 
paid  out  of  the  public  treasury  of  the  United  States.  The  labor  is  for 
the  benefit  of  the  nation,  and  it  should  properly  be  remunerated  by 
the  nation.  Besides ;  if  the  compensation  were  to  be  allowed  by  the 
states,  or  by  the  constituents  of  the  members,  if  left  to  tiieir  discretion, 
it  might  keep  the  latter  in  a  state  of  slavish  dependence,  and  might 
introduce 'great  inequalities  in  the  allowance.  And  if  it  were  to  be 
ascertained  by  congress,  and  paid  by  the  constituents,  there  would 
always  be  danger,  that,  the  rule  would  be  fixed  to  suit  those,  who  were 
the  least  enlightened,  and  the  most  parsimonious,  rather  than  those, 
who  acted  upon  a  high  sense  of  the  dignity  and  the  duties  of  the  sta- 
tion. Fortunately,  it  is  left  for  the  decision  of  congress.  The  com- 
pensation is  "to  be  ascertamed  by  law;"  and  never  addresses  itself 
to  the  pride,  or  the  parsimony,  the  local  prejudices,  or  local  habits  of 
any  part  of  the  union.  It  is  fixed  with  a  hberal  view  to  the  national 
duties,  and  is  paid  from  the  national  purse.  If  the  compensation  had 
been  left,  to  be  fixed  by  the  state  legislature,  >iie  general  government 


■  Sco  Yates's  Minutes,  4  Elliot's  Debates,  93  to  99. 
'  Ravle  on  the  ConsdtutioD,  ch.  IB,  p.  179. 
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Koukl  have  become  dependent  upon  the  goTemmentB  of  the  stalM; 
and  the  latter  coiUd  almost,  at  their  pleasure,  havo  dissolved  it.' 
Serious  evils  were  felt  from  this  source  mider  the  confcderatjun,  hj 
■which  each  state  was  to  maintain  its  own  delegates  in  congress ;  *  for 
it  wfifl  found,  that  the  states  too  often  were  operated  upon  hy  lool 
consideriftions,  as  contradistinguished  from  general  and  national  in- 
terests,^ 

§  858.  The  only  practical  question,  yfliich  seems  to  have  been  fw- 
ther  open  upon  this  head,  is,  whether  the  compensation  should  !ia« 
been  ascertained  by  the  constitution  itself,  or  left,  (aa  it  now  is,)  to  te 
ascertained  from  time  to  time  by  eongreaa.  If  fixed  by  the  constitii- 
tioi),  it  might,  trom  the  change  of  the  value  of  money,  and  the  modea 
of  hfo,  becoine  too  low,  and  utterly  inadctiuate.  Or  it  might  become 
too  high  tn  consequence  of  serious  changes  in  the  prosperity  of  the  n*- 
tion.'  It  is  wisest,  tlicrefore,  to  have  it  kft,  where  it  id,  to  be  deraded 
by  congress  from  time  to  time,  according  to  tJieir  own  sense  of  justice, 
and  a  large  view  of  the  national  resources.  TJiere  ia  no  (lan';cr,  that 
it  will  ever  become  excessive,  without  exciting  general  discontent,  and 
then  it  will  soon  be  changed  from  the  reaction  of  public  opinion.  The 
danger  rather  is,  that  public  opinion  will  become  too  sensitive  upon  this 
subject ;  and  refuse  to  allow  any  addition  to  what  may  be  at  the  time 
a  very  moderate  allowance.  In  the  actual  practice  of  the  govemmeDt, 
this  subject  has  rarely  been  stirred  without  producing  violent  excite- 
ments at  the  elections.  This  alone  is  sufficient  to  establish  the  safety 
of  the  actual  exercise  of  tlie  power  by  the  bodies,  with  which  it  is 
lodged,  both  in  the  state  and  national  legislatures.^  It  is  proper,  how- 
ever, to  add,  that  the  omission  to  provide  some  constitutional  mode  (A 
fixing  the  pay  of  members  of  congress,  without  leaving  the  subject  to 
their  discretion,  formed  in  some  minds  a  strong  objection  to  the  consti- 
tution.^ , 

§  SoQ.  The  next  part  of  the  clause  regards  the  privilege  of  the 
members  from  arrest,  except  for  crimes,  during  their  attendance  at  the 
Bessions  of  congress,  and  their  going  to,  and  returning  from  them. 
This  privilege  is  conceded  by  law  to  the  humblest  suitor  and  witness 


'  2  ElHot'a  Rebates,  S79.  '  Arlirles  of  Confederation,  art.  5. 

*  2  Elliot's  Debutes,  2T9;  1  Eliolt'a  Debates,  70,  71. 

*  2  Elliot's  Debates,  279,  2S0,  2S1,  282.  '  1  Elliot's  Debates,  TO,  71. 
°  See  Gov.  Bandolph's  Letter ;  3  Amer.  Mus.  62,  TO. 
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in  a  court  of  justice ;  and  it  would  be  etrange  indeed,  if  it  were  denied 
to  the  highest  functionariee  of  the  state  in  the  discharge  of  their  public 
duties.  It  belongs  to  congress  in  common  with  all  other  leg^Iative 
bodies,  which  eriafc,  or  have  existed  in  America,  since  its  first  aettle- 
ment,  under  every  variety  of  goYemment ;  and  it  has  immemorially 
constituted  a  privilege  of  both  houses  of  the  British  parliament.'  It 
seems  absolutely  indispensable  for  the  just  exercise  of  the  legislative 
power  in  every  nation,  purporting  to  possess  a  free  constitution  of  gov- 
ernment ;  and  it  cannot  be  surrendered  without  endangering  the  public 
liberties,  as  well  as  the  private  independence  of  the  members.* 

§  860.  This  privilege  from  arrest,  privileges  them  of  course  agunst 
all  process,  the  disobedience  to  which  is  punishable  by  attachment  of 
the  person,  such  as  a  nthpama  ad  respondendum,  avi  teitificandum, 
or  a  summons  to  serve  on  a  jury ;  and  (as  has  been  justly  observed) 
-with  reason,  because  a  member  has  superior  duties  to  perform  in  an- 
other place.  When  a  representative  is  withdrawn  from  his  seat  by  a 
summons,  the  people,  whom  he  represents,  lose  their  voice  in  debate 
and  vote,  as  they  do  in  his  voluntary  absence.  When  a  senator  is 
jrithdrawn  by  summons,  his  state  loses  half  its  voice  in  debate  and 
vote,  as  it  does  in  his  voluntary  absence.  The  enormous  disparity  of 
the  evil  admits  of  no  comparison.^  The  privilege,  indeed,  is  deemed 
not  merely  the  privilege  of  the  member,  or  his  constituents,  but  the 
privilege  o£  the  house  also.  And  every  man  must  at  his  peril  take 
•  notice,  who  are  the  members  of  the  house  returned  of  record.*  "xtr 

^  §  861.  The  privilege  of  the  peers  of  the  British  parliament  to  be 
free  from  arrest,  in  civil  cases,  is  forever  sacred  and  inviolable.  For 
other  purposes,  (as  for  common  process,)  it  seems,  that  their  privilege 
did  not  extend,  bat  from  the  teste  of  the  summons  to  parliament,  and 
for  twenty  days  before  and  after  the  session.  But  that  period  has  now, 
as  to  all  common  process  but  arrest,  been  taken  away  by  statute.' 
The  privilege  of  the  members  of  the  house  of  commons  from  arrest  is 
for  forty  days  after  every  prorogation,  and  for  forty  days  before  the 
next  appointed  meeting,  which  in  effect  is  as  long  as  the  parliament 

I  1  Block.  Comm.  IC4,  165;  Com.  Dig.  Parllamaa,  D.  17;  JeRerion's  Manual,  {  3, 
Privilege ;  Bmi/on  v.  Evelifn,  Sir  0.  Bridg.  R,  334. 

'  I  Kcni,  Comm.  Lect.  11,  p.  221-,  DoUmt. Martin,  1  D«ll.  E.  296;  Gi^n  r.  Co£ia, 
4  Mnsa.  R.  1. 

'  Jeffcnon'3  Manonl,  j  3.  «  Id.  t  3. 

'  Com.  Dig.  Parliameia,  S.  17 ;  1  Black.  Comm.  103,  IfiS. 
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Iciits,  h  s«ltlom  boLug  prorogued  for  more  tliao  fourscore  dajra,  it  a 
tiuio.'  In  caso  of  a.  dissolution  of  parliamont,  it  dooa  not  appear,  that 
the  privilege  is  confined  to  any  preciao  time ;  the  rule  beiug,  Uiat  \ia 
party  is  entitled  to  it  for  a  convenient  time,  redeundo.'^ 

§  t^'i-.  The  privilege  of  members  of  parliament  formerly  cxtendeti 
also  to  their  sen'auts  and  goods,  so  that  the;  could  not  be  sireeted. 
But  so  far,  as  it  went  to  obstruct  the  ordinary  course  of  justice  in  tlu 
British  courts,  it  Laa  since  been  restrained,^  In  the  members  of  ocrn- 
gross,  the  privilege  is  atrietlj  poraonal,  and  does  not  osteuil  to  tiuar 
servants  or  property.  It  b  also,  in  all  cases  confined  to  a  reasoaaliJe 
time,  cundo,  norando,  et  ad  propria  redeundo,  instead  of  being  limited 
by  a  ]>recise  number  of  days.  It  waa  probably  from  a  survey  of  the 
ahusti  of  privilege,  which  for  a  lon^  time  defeated  in  England  tbo  pur- 
poses of  justice,  that  the  constitution  has  thus  marked  its  boundarj 
nith  a  sejuloas  caution.* 

!j  SG3.  The  efoct  of  this  privilege  b,  that  tbo  arrest  of  the  memher 
is  unlawful,  and  a  trespass  tdi  initio,  for  ^hich  he  may  maintain  an 
action,  or  j>roccod  against  the  a^'^rcssnr  )•}■  wwy  "f  Iiii!iL'lHh?!it.  II;- 
may  also  be  discliarged  by  motion  to  a  court  of  justice,  or  upon  a  writ 
oi  habeas  cofjius;^  and  the  arrest  may  also  be  punisliod  as  a  contempi 
of  the  honse.'' 

§  8ti4.  In  respect  to  the  time  of  going  and  returning,  the  law  is  not 
so  strict  in  point  of  time  SIS  to  rc'iuire  the  party  to  set  out  ynmediately 
on  bis  returu  ■  but  allows  him  time  to  settle  his  private  affairs,  and  to 
p    p  ]S  n  h      oad,  nor  is  bis 

d  u       m    h       vhich   is  most 

d  dm  ce  or  necessity 

dd  ^P  ma  l^py  force  of  the 

n  m  k  s  sworn. ^ 

§  T  p  not  cxteiid  to 


Eliiok.  Coiiim.  [Gj. 
i  nnnaJ,  f  3 
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"treason,  felony,  or  breach  of  the  peace."  Theae  words  are  the 
same  as  those  in  which  the  exception  to  the  privilege  of  parliament  is 
usually  expressed  at  the  common  law,  and  were  doubtless  borrowed 
from  that  source.'  Now,  as  all  crimes  are  offences  agiunst  the  peace, 
the  phrase  "breach  of  the  peace"  would  seem  to  estend  to  all 
indictable  offences,  as  well  those  which  are  in  fact  attended  with  force 
and  violence,  as  those  which  arc  only  constructive  breaches  of  the 
peace  of  the  government,  inasmuch  as  they  violate  its  good  order.' 
And  so,  in  truth,  it  was  decided  in  parliament,  in  the  case  of  a  sedi- 
tious libel,  published  by  a  member,  (Mr.  Wilkes,)  against  tbo  opinion 
of  Lord  Camden  and  the  other  judges  of  the  court  of  common  pleas ;  * 
and,  as  it  will  probably  now  be  thought,  since  the  party  spirit  of  those 
times  has  subsided,  with  entiro  good  sense,  and  in  furtherance  of 
public  justice.'  It  would  be  monstrous  that  any  member  should  pro- 
tect himself  from  arrest,  or  punishment  for  a  hbel,  often  a  crime  of 
the  deepest  malipiity  and  mischief,  while  he  would  be  liable  to  arrest 
for  the  jiottiest  assault,  or  the  most  insignificant  breach  of  the  peace. 
§  8^6.  The  next  great  and  vital  privilege  is  the  freedom  of  speech 
and  debate,  without  which  all  other  privileges  would  be  comparatively 
nnimportant  or  ineffectual.^  This  privilege,  also,  is  derived  from  the 
practice  of  the  British  parliament,  and  was  in  full  exercise  m  our  colo- 
nial legislatures,  and  now  belongs  to  the  legislature  of  every  state  in  the 
onion,  as  matter  of  constitutional  right.  In  the  British  parliament  it  is  a 
claim  of  immemorial  right,  and  is  now  farther  fortified  by  an  act  of  parliar 
ment ;  and  it  is  always  particularly  demanded  of  the  king,  in  person, 
by  the  speaker  of  the  house  of  commons,  at  the  opening  of  every  new 
parliament.*  But  this  privilege  b  strictly  confined  to  things  done  in 
the  course  of  parliamentary  proceedings,  and  does  not  cover  things 
done  beyond  the  place  and  limits  of  duty."  Therefore,  although  a 
speech  delivered  in  the  house  of  commons  is  privileged,  and  the  mem- 
ber cannot  be  ([uestioned  respecting  it  ebewhere,  yet,  if  he  publishes 
bis  speech,  and  it  contains  fibellous  matter,  he  is  hable  to  an  action 
and  prosecution  therefor,  as  in  common  cases  of  hbel.^    And  &e 


1  4  Inst.  25  J  1  BInck.  Comm.  165  ;  Com.  Dig.  Pctdiamnl,  D.  17. 

»  1  Black.  Comm.  166.  '  ifejr  v.  WiVcn,  3  WUson'*  H.  ISl. 

*  See  1  Itlaik.  Comm.  166,167.  '  Seoa  WUson'iLawLect.  1S6. 

*  1  Black.  Comm.  164,  165.  ''  Jefferson's  Modoo],  t  3. 
«  The  King  y.  Ot«cj,  I  Msole  Si  Sdw.  873. 
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same  principles  seem  appUcable  to  the  privilege  of  debate  and  speech 
in  congress.     No  man  ought  to  have  a  right  to  defame  otliers  under 
color  of  a  performance  of  the  duties  of  his  office.     And  if  he  docs  so 
in  the  actual  discharge  of  his  duties  in  congress,  that  furnishes  do 
reason  why  he  should  be  enabled,  through  the  medium  of  the  press, 
to  destroy  the  reputation  and  invade  the  repose  of  other  citizens.    It 
is  neither  within  the  scope  of  Lis  duty,  nor  in  furtherance  of  pubHc 
rights  or  public  policy.     Every  citizen  has  as  good  a  right  to  be  pro 
tected  by  the  laws  from  malignant  scandal,  and  false  charges,  and 
defamatory  imputations,  as  a  member  of  congress  has  to  utter  them  in 
his  seat.     If  it  were  otherwise,  a  man's  character  might  be  taken 
away  without  the  possibility  of  redress ;  either  by  the  malice,  or  indis- 
cretion, or  overweenmg  self-conceit  of  a  member  of  congress.^    It  is 
proper,  however,  to  apprise  the  learned  reader,  that  it  has  been 
recently  insisted  in  congress,  by  very  distinguished  lawyers,  that  the 
privilege  of  speech  and  debate  in  congress  does  extend  to  pubhci- 
tion  of  the  speech  of  the  member.     And  they  ground  themselves 
upon  an  important  distinction  arising  from  the  actual   differtmces 
between  English  and  American  legislation.    In  the  former,  the  pabli- 
cation  of  the  debates  is  not  strictly  lawful,  except  by  license  of  fte 
house.     In  the  latter,  it  is  a  common  right,  exercised  and  supported 
by  the  direct  encouragement  of  the  body.     This  reasoning  deserves  a 
very  attentive  examination.^ 

^  867.  The  next  clause  regards  the  disquahfications  of  members  of 
congress,  and  is  as  follows :  "  No  senator  or  representative  shall, 
"  during  the  time  for  which  he  was  elected,  be  appointed  to  any  civil 
"  office  under  the  authority  of  the  United  States,  which  shall  have 
"  been  created,  or  the  emoluments  whereof  shall  have  been  increased, 
"  during  such  time.  And  no  person,  holding  any  office  under  the 
"  United  States,  shall  be  a  member  of  either  house  of  congress  during 
"  his  continuance  in  office."  This  clause  does  not  appear  to  have  met 
with  any  opposition  in  the  convention,  as  to  the  propriety  of  some  pro- 
vision on  the  subject ;  the  principal  question  being,  as  to  the  best 
mode  of  expressing  the  disqualifications.^    It  has  been  deemed  by  one 


'  See  the  reasoning  in  Coffin  v.  Coffin^  4  Mass.  R.  1. 

«  Mr.  Doddridge's  Speech  in  the  case  of  Houston,  in  May,  1832  j  Mr.  Bia^« 
Speech,  Ibid. 

'  Jonm.  of  Conyention,  214, 319, 320, 322, 323. 
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commentator  an  admirable  proton  against  venality,  though  not,  per^ 
haps,  sufficiently  guarded  to  prevent  evasion.^  And  it  has  been  elfr-. 
borately  vindicated  by  another  with  uncommon  earnestness.^  The 
reasons  for  excluding  persons  from  offices  who  have  been  concerned  in 
creathig  them,  or  increasing  their  emoluments,  are,  to  take  away,  as 
far  as  possible,  any  improper  bias  in  the  vote  of  the  representative, 
and  to  secure  to  the  constituents  some  solenit  pledge  of  Us  disinterest- 
edness. The  actual  provision,  however,  does  not  go  to  the  extent  cS 
the  principle ;  for  bis  appointment  is  restricted  only  "  during  the 
time  for  which  he  was  elected ; "  tliiis  leaving  in  full  force  every 
influence  upon  his  mind,  if  the  period  of  his  election  is  short,  or  the 
duration  of  it  is  approaching  its  natural  termination.  It  has  some- 
times been  matt«r  of  regret,  that  the  qlisquolification  bad  not  been 
made  coextensive  with  the  supposed  mischief;  and  thus  have  forever 
excluded  members  from  the  possession  of  offices  created,  or  rendered 
more  lucrative,  by  themselves."  Perhaps  there  is  quite  as  much  wis- 
dom in  leaving  the  provision  where  it  now  is. 

§  808.  It  is  not  easy,  by  any  constitutional  or  le^slative  enactments, 
to  shut  out  all,  or  even  many  of  tho  avenues  of  undue  or  corrupt 
influence  upon  the  human  mind.  The  great  securities  for  society  — 
those,  on  which  it  must  for  ever  rest  in  a  free  government — are 
responsibility  to  the  people  through  elections,  and  personal  character, 
and  purity  of  principle.  Where  these  are  wanting,  there  never  can 
be  any  solid  confidence,  or  any  deep  sense  of  duty.  Where  these 
exist,  they  become  a  suffident  guaranty  agunst  all  sinister  influences, 
aa  well  as  all  gross  offences.  It  has  been  remarked  with  equal  pro- 
foundness and  sagacity,  that,  as  there  is  a  degree  of  depravity  in  man- 
kmd,  which  requires  a  certain  degree  of  circumspection  and  distrust ; 
60  there  are  other  qualities  in  human  nature,  which  justify  a  certiun 
portion  of  esteem  and  confidence.  Republican  government  presup- 
poses the  existence  of  these  qualities,  in  a  Ugher  form,  than  any 
other.*  It  might  well  be  deemed  harsh  to'  disqualify  an  individual 
^  from  any  office,  clearly  rcqmred  by  the  exigendes  of  the  country, 
nmply  because  he  bad  done  his  du^.^  And,  on  the  other  hand,  the 
dis(£ualification  ought  operate  upon  many  persons,  who  might  find  their 


■  1  Tuok.  Binck.  Comm.  App.  198,  214,  SIS,  3T9. 

*  Knnlc  on  tlic  ConiL  ch.  19,  p.  1S4,  &c ;  1  TVilson't  Law  Lect.  44S  to  449. 
1  Ranle  on  the  ConstitatioD,  cb.  19.    See  1  Tuck.  Black.  Comm.  App.  3TS- 

•  The  Ftdenlist,  Ko.  53.  ^  aiASia^tTX^MM^Vt^- 
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way  into  the  national  councils,  as  a  strong  inducement  i6  postpone  tite 
creation  of  necessary  oflSces,  lest  they  should  become  victims  of  their 
high  discharge  of  duty.  The  chances  of  receivmg  an  appointment  to 
a  new  office  are  not  so  many,  or  so  enticing,  as  to  bewilder  many 
minds;  and  if  they  are,  the  aberrations  from  duty  are  so  eaaly 
traced,  that  they  rarely,  or  never  escape  the  public  reproaches.  And 
if  influence  is  to  be  exerted  by  the  executive  for  improper  purposes,  it 
will  be  quite  as  easy,  and  in  its  operation  less  seen,  and  less  suspected, 
to  give  the  stipulated  patronage  in  another  form,  either  of  office,  or  of 
profitable  employment,  already  existing.  And  even  a  general  disqia- 
lification  might  be  evaded  by  suffering  the  like  patronage  silently  to 
fall  into  the  hands  of  a  confidential  friend,  or  a  favorite  child  or  rela- 
tive. A  dishonorable  traffic  in  votes,  if  it  should  ever  become  the 
engine  of  party  or  of  power  in  our  country,  would  never  be  restrained 
by  the  slight  network  of  any  constitutional  provisions  of  this  sort.  It 
would  seek,  and  it  would  find  its  due  rewards  in  the  general  patronage 
of  the  government,  or  in  the  possession  of  the  offices  conferred  by  the 
people,  which  would  bring  emolument  as  well  as  influence,  and  seciure 
power  by  gratifying  favorites.  The  history  of  our  state  goyemments 
(to  go  no  farther)  will  scarcely  be  thought  by  any  ingenuous  mind  to 
afford  any  proofs,  that  the  absence  of  such  a  disqualification  has  ren- 
dered state  legislation  less  pure,  or  less  intelligent ;  or,  that  the  exist- 
ence of  such  a  disqualification  would  have  retarded  one  rash  measure, 
or  introduced  one  salutary  scruple  into  the  elements  of  popular  or 
party  strife.  History,  which  teaches  us  by  examples,  establishes  the 
truth  beyond  all  reasonable  question,  that  genuine  patriotism  is  too 
lofty  in  its  honor,  and  too  enlightened  in  its  object,  to  neei^  such 
checks ;  and  that  weakness  and  vice,  the  turbulence  of  faction,  and 
the  meanness  of  avarice,  are  easily  bought,  'notwithstanding  all  the 
efforts  to  fetter,  or  ensnare  them. 

§  8G9.  The  other  part  of  the  clause,  which  disqualifies  persons 
holding  any  office  under  the  United  States  froa^  being  ^^mbers  of 
either  house  during  their  continuance  in  office,  has  been  still  more 
universally  applauded;  and  has  been  vindicated  upon  tk»  highest 
grounds  of  public  policy.  It  is  doubtless  founded  in  a  deference  to 
state  jealousy,  and  a  sincere  desire  to  obviate  the  fears,  real  or  imagi- 
nary, that  the  general  government  would  obtain  an  undue  preference 
over  the  state  governments.^    It  has  also  the  siTffikg  recommendation, 


*  See  Kawle  on  the  Constitution,  ch.  19;  The  Federalist,  No.  56. 
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that  it  prevents  any  undue  influence  from  office,  either  npon  tiie  party 
himself,  or  those,  with  whom  he  is  associated  in  legislative  delibera- 
tions. The  universal  exclusion  of  all  persons  holding  office  is  (it  must 
be  admitted)  attended  with  some  inconveniences.  The  heads  of  the 
departments  are,  in  fact,  thus  precluded  from  proposing,  or  vindicate 
ing  their  own  measures  in  the  face  of  the  nation  in  the  course  of 
debate ;  and  are  compelled  to  submit  &e\a  to  other  men,  who  are 
either  imperfectly  acqu^nted  with  the  measures,  or  are  indifierent  to 
their  success  or  failure.  Thus,  that  open  and  public  responsibility  for 
measures,  which  properly  belongs  to  the  executive  in  all  governments, 
and  especially  in  a  republican  government,  as  its  greatest  security  and 
strength,  is  completely  done  away.  The  executive  is  compelled  to  resort 
to  secret  and  unseen  influence,  to  private  interviews,  and  private  ar^ 
rangements,  to  accomplish  its  own  appropriate  purposes ;  instead  of  pro- 
posing and  sustaining  its  own  duties  and  measures  by  a  bold  and  manly 
appeal  to  the  nation  in  the  face  of  its  representatives.  One  consequence 
of  this  state  of  things  is,  that  there  never  can  be  traced  home  to  the  ex- 
ecutive any  responsibility  for  the  measures,  which  are  planned,  and 
carried  at  its  suggestion.  'Another  consequence  wilt  be,  (if  it  has  not 
yet  been,)  that  measures  will  be  adopted,  or  defeated  by  private 
intrigues,  political  combinations,  irresponsible  recommendations,  and 
all  the  blandishments  of  office,  and  all  the  deadening  weight  of  silent 
patronage.  The  executive  will  never  be  compelled  to  avow,  or  to  sup- 
port any  opinions.  Its  ministers  may  conceal,  or  evade  any  expres- 
sion of  their  opinions.  It  will  seem  to  follow,  when  in  fact  it  directs 
the  opinions  of  congress.  It  will  assume  the  air  of  a  dependent 
instrument,  ready  to  adopt  the  acts  of  the  legislature,  when  in  fact  its 
spirit  and  its  wishes  pervade  the  whole  system  of  legislation.  If  cor- 
ruption ever  eats  its  way  silenUy  into  the  vitals  of  this  republic,  it  will 
be,  because  the  people  are  unable  to  bring  responsibility  home  to  the 
executive,  through  his  chosen  ministers.  They  will  bo  betrayed,  when 
their  suspicions  are  most  lulled  by  the  executive,  under  tbe  disguise  of 
an  obedience  to  the  will  of  congress.  If  it  would  not  have  been  safe 
to  trust  the  heads  of  departments,  as  representatives,  to  the  choice  of 
the  people,  as  their  constituents,  it  would  have  been  at  least  some  gain 
to  have  allowed  them  a  seat,  like  territorial  delegates,  in  the  house  of 
representatives,  where  they  might  freely  debate  without  a  tide  to  vote. 
In  such  an  event,  their  influence,  whatever  it  would  be,  would  be  seen, 
'  and  felt,  and  uuderetood,  and  on  that  account  would  have  involved 
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little  danger,  and  more  searching  jealousy  and  opposition ;  irhereu^it 
is  now  secret  and  silent,  and  from  that  very  cause  may  become  ovx- 
whelming. 

§  870.  One  other  reason  in  favor  of  such  a  right  is,  that  it  wooU 
compel  the  executive  to  make  appointments  for  the  high  departnesto 
of  government,  not  from  personal  or  party  favorites,  but  finom  statet" 
men  of  high  public  character,  talents,  experience,  and  elevated  set 
vices ;  from  statesmen,  who  had  earned  public  favor,  and  could  ccii> 
mand  public  confidence.  At  present,  gross  incapacity  may  be  cot 
cealed  under  official  forms,  and  ignorance  silently  escape  by  shiftinj 
the  labors  upon  more  intelligent  subordinates  in  office.  The  natki 
would  be,  on  the  other  plan,  better  served ;  and  the  executive  sas> 
tained  by  more  masculine  eloquence,  as  well  as  more  liberal  learning. 

§  871.  In  the  British  parliament  no  restrictions  of  the  former  soit 
exist,  and  few  of  the  latter,  except  such  as  have  been  created  Ij 
statute.^  It  is  true,  that  an  acceptance  of  any  office  under  the  crom 
is  a  vacation  of  a  seat  in  parliament.  This  is  wise ;  and  secures  the 
people  from  being  betrayed  by  those,  who  hold  office,  and  whom  thcj 
do  not  choose  to  trust.  But  generally,  th^  are  re-eli^ble ;  and  are 
entitled,  if  the  people  so  choose,  again  to  hold  a  seat  in  the  house  of 
commons,  notwithstanding  their  official  character.^  The  consequence 
is,  that  the  ministers  of  the  crown  assume  an  open  public  responsibility; 
and  if  the  representation  of  the  people  in  the  house  of  commons  were, 
as  it  is  under  the  national  government,  founded  upon  a  unifohn  rule, 
by  which  the  people  might  obtain  their  full  share  of  the  government, 
it  would  be  impossible  for  the  ministry  to  exercise  a  controlling  infla- 
ence,  or  escape  (as  in  America  they  may)  a  direct  palpable  response 
biUty.  There  can  be  no  danger,  that  a  free  people  will  not  be  suffi- 
ciently watchful  over  their  rulers,  and  their  acts,  and  opinions,  when 
they  are  known  and  avowed ;  or,  that  they  will  not  find  representadves 
in  congress  ready  to  oppose  improper  measures,  or  sound  the  alarm 
upon  arbitrary  encroachments.  The  real  danger  is,  when  the  influence 
of  the  rulers  is  at  work  in  secret,  and  assumes  no  definite  shape ;  when 
it  guides  with  a  silent  and  irresistible  sway,  and  yet  covers  itself  under 
the  forms  of  popular  opinion,  or  independent  legislation ;  when  it  does 
nothing,  and  yet  accomplishes  every  thing. 


J  See  1  Black.  Comm.  165, 17G.        M  Black.  Comm.  175, 176,  Christiaii's  note,  39 
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§  872.  Sach  is  tlie  reasoning,  by  irhich  many  enlightened  statesmen 
have  not  only  been  led  to  doubt,  bnt  even  to  deny  the  value  of  this 
consUtutional  disqualification.  And  even  the  most  strenuous  advocates 
of  it  are  compelled  so  far  to  admit  its  force,  as  to  concede,  that  the 
measures  of  the  executive  government,  so  far  as  they  fall  within  the 
immediate  department  of  a  particular  officer,  might  be  more  directly 
and  fully  explmed  on  the  floor  of  the  hoose.^  Still,  however,  the 
reasoning  from  the  British  practice  has  not  been  deemed  satisfactory 
by  the  public ;  and  the  guard  interposed  by  the  constitution  haa  peea 
received  with  general  approbation,  and  has  been  thought  to  have 
irorked  well  during  our  experience  under  the  national  government.* 
Indeed,  the  strongly  marked  parties  in  the  British  parliament,  and 
their  consequent  dissensions,  have  been  ascribed  to  the  non-exiatence 
of  any  such  restraints ;  and  the  progress  of  the  influence  of  the  crown, 
and  the  supposed  corruptions  of  legislation,  have  been  by  some  writers 
traced  back  to  the  same  original  blemish.'  Whether  these  inferences 
are  home  out  by  historical  facta,  is  a  matter,  upon  which  difierent 
judgments  may  arrive  at  different  conclusions ;  and  a  work  like  the 
present,  is  not  the  proper  place  to  discuss  them. 


'  Bnwlc  on  the  Consdlntion,  ch,  19,  p.  187. 

'  Mr.  Itnvile's  rcEaorke  in  his  Treatise  on  Constitutional  Law,  (ch.  19,)  arc  aa  full  on 
this  point,  OS  can  probablj  be  fonnd.  See  niao  The  Fctlenilist,  No.  S5 ;  1  Turlicr'd  Block. 
Comm.Aiip.  198,214,313;  3  Elliot's  Dcl)atC9,!76,3T9,  280,2S1,SS3  ;  1  WUeod's  Law 
Lect.  446  to  «9. 

'  1  Wilson's  Law  Lect.  *4e  to  449. 
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CHAPTER  xm. 

MODE  OP  PASsrxG  LAWS,    feksidest's  neoative, 

^  873.  The  seveatli  section  of  tho  firat  ar^cla  treats  of  two  imjiort' 
ant  eulijocta,  the  right  of  ori^nating  revenue  bills,  and  tho  nature  and 
extciii  of  tho  preaidcnt's  negative  upon  the  paasiug  of  laws. 

§  STl.  The  firat  clause  declares  —  "All  bilia  for  raising  revenue 
"  shall  originate  in  tho  house  of  representativca ;  but  the  sonato  may 
"  propose,  or  concur  with  amendments,  aa  on  other  bills."  This  pro- 
viaion,  so  far  as  it  regarda  the  right  to  originate  what  arc  technically 
called  "money  billa,"  is,  beyond  all  question,  borrowed  from  the 
British  house  of  oommona,  of  which  it  ia  the  ancisnt  and  indisputable 
privilege  and  right,  that  all  grants  of  subsidies  and  parhamentary  aids 
shall  begin  in  their  house,  and  are  first  bestowed  by  them,  although 
their  grants  arc  not  eSbctual  to  all  intents  and  purposes,  until  tbey 
have  the  assent  of  the  other  two  branches  of  the  legislature.'  The 
general  reason  given  for  this  privilege  of  the  house  of  commons  is,  that 
the  supplies  are  raised  upon  the  body  of  the  people ;  and  therefore  it 
is  proper,  that  they  alone  should  have  the  right  of  taxing  themselves. 
And  Jlr.  Justice  Blackstone  has  very  correctly  remarked,  that  this 
reason  would  be  unanswerable,  if  the  commons  taxed  none  but  them- 
selves. But  it  is  notorious,  that  a  very  large  share  of  property  b  in 
possession  of  the  lords  ;  that  this  property  is  equally  taxed,  as  the 
property  of  the  commons ;  and  therefore  the  commons,  not  being  the 
sole  persons  taxed,  this  cannot  be  the  reason  of  their  having  the  sole 
right  of  raising  and  modelling  the  supply.  The  true  reason  seems  to  be 
this.  The  lords  being  a  permanent  hereditary  body,  created  at  pleasure 
by  the  king,  are  supposed  more  hable  to  be  influenced  by  the  crown, 
and  when  once  influenced,  more  hkely  to  continue  so,  than  the  com- 
mons, who  are  a  temporary  elective  body,  freely  nominated  by  the 
people.  It  would,  therefore,  be  extremely  dangerous  to  gve  the  lords 
any  power  of  framing  new  taxes  for  the  subject.     It  is  sufficient,  that 

'  1  BInck.  Comni.  1G9. 
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they  have  a  power  of  rejecting,  if  thej  think  tbe  commons  too  lavish 
or  improvident  in  their  grants.^  • 

§  875.  This  seems  a  very  just  account  of  the  matter,  with  refer- 
ence to  the  spiiit  of  the  British  constitution;  though  a  different 
explanation  has  been  deduced  from  a  historical  review  of  the  power. 
It  has  been  asserted  to  have  arisen  from  the  instructions  from  time  to 
time  given  by  the  constituents  of  the  commons,  (whether  county,  city, 
or  borough,)  as  to  the  rates  and  assessments,  whieh  they  were  respect- 
ively willing  to  bear  and  assent  to ;  and  from  the  aggregate  it  was 
easy  for  the  commons  to  asccrtiun  the  whole  amount,  which  the  com- 
monalty of  the  whole  kingdom  were  willing  to  grant  to  the  king.^  Bd 
this  as  it  may,  so  jealous  are  the  commons  of  this  valuable  privilege, 
that  herein  they  will  not  suffer  the  other  house  to  exert  any  power,  but 
that  of  rejecting,  Tlfty  will  not  permit  the  least  alteration  or  amend- 
ment to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by  a 
money  bill ;  and  mider  this  appellation  are  included  all  bills,  by  which 
money  b  directed  to  be  rtused  upon  the  subject  for  any  purpose,  or  in 
any  shape  whatsoever,  either  for  the  exigencies  of  the  government, 
and  collected  from  the  kingdom  in  general,  as  the  land  tax,  or  for  pri- 
vate benefit,  and  collected  in  any  particular  district,  as  turnpikes,  parish 
rates,  and  the  like.^  It  is  obvious,  that  this  power  might  be  capable 
of  great  abuse,  if  other  bills  were  tacked  to  such  money  bills ;  and 
accordingly  it  was  found,  tliat  money  bills  were  sometimes  tacked  to 
givorite  measures  of  the  commons,  with  a  view  to  ensure  their  passage 
by 'the  lords.  This  extraordinary  use,  or  rather  perversion  of  the 
power,  would,  if  suffered  to  grow  into  a  common  practice,  have  com- 
pletely destroyed  the  ec^uilibrium  of  the  British  constitution,  and  sub- 
jected both  the  lords  and  the  king  to  the  power  of  the  commons.  Re- 
sistance was  made  from  time  to  timo  to  this  unconstituHonal  encroach- 
ment ;  and  at  length  the  lords,  with  a  view  to  give  permanent  effect  to 
their  own  rights,  have  made  it  a  standing  order  to  reject  upon  «ght  all 
bills,  that  are  tacked  to  money  bills,*  Thus,  the  privilege  is  maintained 
oa  one  side,  and  guarded  against  undue  abuse  on  the  other. 


'  I  BInck.  Comm.  169 ;  De  Lolme  on  Coiutilation,  ch.  i,  8,  p.  66,  84, 1 
<  2  WiUoii'9  Law  Lcct.  161,  163,  163,  citing  Milki  OB  Couslilution,  3 
I  Wilson's  Law  Lcrt.  444,  445. 
>  1  Block.  Comm.  ITO,  and  Cbristian'B  Note,  (36.) 
*  Do  Lolme  on  the  ConstiCodon,  ch.  17,  p-  381, 382. 
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§  871j.  Itwillboatonceperceived,  that  the  same  reaaons  do  not  enst 
in  the  same  extent,  for  the  same  exclusive  right  in  our  house  of  rejffe- 
sentativea  in  regard  to  luoncj  bills,  as  exist  for  such  right  in  the  Bii 
tish  house  of  commons.  It  may  be  fit,  that  it  should  possess  tho  exehi- 
eive  right  to  originate  money  hills  ;  since  it  may  be  presumed  to  posses 
more  ample  means  of  local  information,  and  it  more  directly  reprcwmh 
the  opinions,  feelings,  and  wishes  of  the  people  ;  and,  boing  dinicll; 
dependent  upon  them  for  support,  it  will  be  more  watchful  and  cafr 
tious  in  the  imposition  of  taxes,  than  a  body,  which  emanates  exd1^ 
sively  from  the  states  in  their  sovereign  political  capacity.'  But,  u 
the  seaafcora  are  in  a  just  sense  equally  representativea  of  the  people, 
and  do  not  hold  their  offices  by  a  permanent  or  hereditary  title,  bol 
periodically  return  to  the  common  mass  of  citizens ;  ^  and  above  all,  as 
direct  taxes  are,  and  must  he,  apportioned  amoig  the  states  nccordag 
to  their  federal  population  ;  and  as  all  the  states  have  a  distinct  local 
interest,  both  as  to  the  amount  and  nature  of  all  taxes  of  every  aort, 
which  are  to  be  levied,  there  seems  a  peculiar  fitnesa  in  giving  to  ths 
senate  a  power  to  alter  and  amend,  as  well'as  to  concur  with,  or  reject 
all  money  bills.  The  due  influence  of  all  the  states  is  thus  preserved ; 
for  otherwise  it  might  happen,  from  the  ovcrwhelmmg  representation 
of  some  of  the  targe  states,  that  taxes  might  be  levied,  which  would 
bear  with  pecuhar  severity  upon  tlie  interests,  either  agricultural,  com- 
mercial, or  manufacturing,  of  others  being  the  minor  states  ;  and  thus 
the  equilibrium  intended  by  the  constitution,  as  well  of  power,  as  of 
interest,  and  influence,  might  be  practically  subverted. 

§  877.  There  would  also  be  no  small  inconvenience  in  excluding  the 
senate  from  the  exercise  of  this  power  of  amendment  and  alteration ; 
since  if  any,  the  slightest  modification  were  required  in  such  a  bill  to 
make  it  either  palatable  or  just,  the  senate  would  be  compelled  to 
reject  it,  although  an  amendment  of  a  single  fine  might  make  it  entirely 
acceptable  to  both  houses.^  Such  a  practical  obstruction  to  the  legis- 
lation of  a  free  government  would  far  outweigh  any  supposed  theoreti- 
cal advantages  from  the  pos^ssion  or  exercise  of  an  exclusive  power 


'  a  Wilson's  Law  Lect.  163,  lC4i  liairle  on  Constitmion,  ch.  6 ;  4  Elliol's  DcWkj, 
141. 

'  1  Tucker's  Black.  Comm.  App.  215;  2  Wileon's  LawLecL  163,  164;  Raivlocn 
Constitution,  ch.  S ;  4  Elliot's  Debates,  141. 

*  2  Elliot's  Debates,  2B3, 2B4. 
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by  the  house  of  representatives.  Infinite  perplexities,  and  miaondei^ 
standings,  and  delajra  would  clog  the  most  ivlioleaonie  legislation. 
Even  the  annua!  appropriation  bills  might  be  in  danger  of  a  nuacarriage 
on  these  accounts ;  and  the  most  painful  dissensions  might  be  intro- 
duced, 

§  878.  Indeed,  of  so  little  importance  has  tiie  exclusive  possesion 
of  such  a  power  been  thought  in  the  state  governments,  that  some  of 
the  state  constitutions  make  no  difference,  as  ia  the  power  of  each 
branch  of  the  legislature  to  ori^ate  money  bills.  Moat  of  them  con- 
tain a  provision  similar  to  that  in  the  constitution  of  the  United  States ; 
and  in  those  states,  where  the  exclusive  power  formerly  existed,  as,  for 
instance,  in  Virginia  and  South  Garohna,  it  was  a  constant  source  of 
difficulties  and  contentions.'  In  the  revised  constitution  of  South 
Carolina,  (in  1790,)  the  proviraon  was  altered,  so  as  to  conform  to  the 
clause  in  the  constitution  of  the  United  States. 

§  879.  The  clause  seems  to  have  met  with  no  serious  oppo^tiou  in 
any  of  the  state  conventions ;  and  indeed  could  scarcely  be  expected 
to  meet  with  any  opposition,  except  in  Virginia ;  ^ce  the  other  states 
were  well  satisfied  with  the  principle  adopted  in  their  own  state  consti- 
tutions ;  and  in  Virginia  the  clause  created  but  little  debate.' 

880.  "WTiat  bills  are  properly  "  bills  for  rtusing  revenue,"  in  the 
sense  of  the  constitution,  has  been  matter  of  some  discussion.  A 
learned  commentator  supposes,  that  every  bill,  wMch  indirectly  or  con- 
sequentially may  rjuae  revenue,  is,  within  the  sense  of  the  constitu- 
tion, a  revenue  bill.  He  therefore  thinks,  that  the  bills  for  estabhsh- 
ing  the  post  office,  and  the  mint,  and  regulating  the  value  of  foreign 
coin,  belong  to  this  class,  and  ought  not  to  have  originated  (as  in  fact 
they  did)  in  the  senate.^  But  the  practical  construction  of  the  consti- 
tution has  been  against  his  opinion.  And,  indeed,  the  history  of  the 
on^n  of  the  power,  already  suggested,  abundantiy  proves,  that  it  has 
been  confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the  words, 
and  has  not  been  understood  to  extend  to  bills  for  other  purposes, 
which  may  incidentally  create  revenue.*  No  one  supposes,  that  a  bill 
to  sell  any  of  the  public  lands,  or  to  sell  public  stock,  is  a  bill  to  raise 
the  sense  of  the  constitution.    Much  less  would  a  bill  be 


I  2  Blliot'a  Dcbntes,  2S3,  384. 

'  1  Tacker'aBlack.Coinm.App.  261,  and  note. 

•  See  2  Elliot's  Debntei,  383,  2S4. 
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gu  ileemed,  which  morolj  regulated  the  value  of  foroign  or  docai^ 
coins,  or  authorizcil  a  diaoharge  of  insolvent  debtors  npon  asaignmeati 
of  ttiLir  B8tat«3  to  tho  United  States,  ^viiig  a  priority  of  pajment  In 
the  I'tiited  States  in  coses  of  msolvency,  ulthough  oU  of  Uiem  mi^ 
inciJentally  bring  revenue  into  the  treasury. 

^  8S1.  Tho  next  clause  respects  the  power  of  tho  presrdent  » 
approve,  and  negative  la>va.'  In  the  convention  there  doea  Dot  aem 
to  have  been  much  diversity  of  opinion  on  the  subject  of  the  propria^ 
of  j^iving  to  the  president  a  negative  on  the  laws.  Tha  ptiaetfil 
\mtds  of  diacnssion  eeeni  to  have  been,  whether  the  ncgatire  should  W 
absolute,  or  qualified ;  and  if  the  latter,  by  what  number  of  each  home 
the  bill  should  be  subsequently  passed,  in  order  to  become  a  law ;  tul 
whfthLT  the  negative  should  in  either  ease  be  oxclosively  vested  in  the 
pri-'SiLknt  alone,  or  in  him  Jointly  with  some  other  department  of  At 
goveniment  The  propoaition  of  a  c^ualified  nogfttive  seems  to  ban 
obtained  general,  but  not  nnivcrsnl  support,  having  been  carried  hj 
the  vote  of  rt-ht  states  against  two,^  Tlil.^  Ii,>ln-  ai'ftlod,  the  ini-fti-in, 
as  to  the  number,  was  at  first  unanimously  carried  in  the  aSimative  m 
favor  of  two  thirds  of  each  house ;  at  a  subsequent  period  it  was  altered 
to  three  fourths  by  a  vote  of  six  states  against  four,  one  being  divided; 
and  it  was  ultimately  restored  to  the  two  thirds,  without  any  apparent 
struggle.^  An  effort  was  also  made  to  unite  the  supreme  natiooid 
judiciary  nith  the  executive  in  revising  the  laws,  and  exercising  the 
negative.     But  it  was  eonatantly  resisted,  bemg  at  first  overruled  by 


■  I  It  is  as  follows;  "Every  bill  whidi  shaU  have  passed  the  house  of  ropresentatiTa 
and  iLc  KCnato,  shall,  bcfoiv  it  ))ccomc  a  law,  be  proaeated  to  the  piesiilent  of  tbe  UiiTled 
Sialics ;  if  he  approve  he  simll  sign  it,  lint  if  not  he  shall  return  it,  with  bis  obj«rtion»',  In 
that  lioH-^c  ill  wliidi  it  shall  have  originnted,  who  shall  enter  the  ohjoctionn  at  laiire  on 
their  jonnint,  niiil  proceed  to  reconsider  it.  If  after  sndi  recondderallon  two  thirds  of 
that  house  shall  up:ree  to  pass  the  bill,  it  shidl  be  sent,  togcilior  with  the  objections,  to  the 
otlier  liouae,  by  which  it  shall  likcvrise  be  rconsidcrcd,  and  if  approved  by  two  thirds  of 
that  house,  it  tliatl  liei'oiuc  a  law.  But  in  all  such  cases  tho  votes  of  both  houses  ebaU  be 
determined  bj  jens  and  nays,  and  the  names  of  the  persons  voting  for  and  a^nsl  the 
bill  shall  be  entered  on  the  journal  of  each  hoase  respectively.  If  any  bill  shall  not  b« 
returned  by  the  president  within  ten  days  (Suodays  eseepleil)  fifler  it  aliall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unlcsi 
tho  fongress  by  their  adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a 
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a  vote  of  four  states  against  three,  two  being  divided,  and  finally 
rejected  by  the  vote  of  eight  states  against  three.' 

§  882.  Two  points  may  properly  arise  upon  this  subject,  'QraL 
the  propriety  of  vesting  the  power  in  the  president ;  and  yj£|jg^,  the 
extent  of  the  le^lative  check,  to  prevent  an  undue  exercise  of  it.  The 
former  also  admits  of  a  double  aspect,  namely,  —  whether  the  negative 
should  be  absolute,  or  should  he  quabfied.  An  absolute  negative  on 
the  legislature  appears,  at  first,  to  be  the  natural  defence,  with  which 
the  executive  magistrate  should  be  armed.  But  in  a  free  government, 
it  seems  not  altogether  safe,  nor  of  itself  a  sufficient  defence.  On  ordi- 
nary occasions,  it  may  not  be  exerted  with  the  reqiiisite  firmness ;  and 
on  extraordinary  occasions,  it  may  be  perfidiously  abused.  It  is  true, 
that  the  defect  of  such  an  absolute  negative  has  a  tendency  to  weaken 
the  executive  department.  But  this  may  be  obviated,  or  at  least  coun- 
terpoised, by  other  arrangements  in  the  government ;  such  as  a  quali- 
fied connection  with  the  senate  in  making  treaties  and  appomtments,  by 
which  the  latter,  being  a  stronger  department,  may  be  led  to  support 
the  constitutional  rights  of  the  former,  without  being  too  much  detached 
from  its  own  legislative  functions.'  And  the  patronage  of  the  exe- 
cutive has  also  some  tendency  to  create  a  counteracting  influence  in 
^d  of  its  independence.  It  is  true,  that  in  England  an  absolute  nega- 
tive is  vested  in  the  king,  as  a  branch  of  the  legislative  power ;  and  he 
possesses  the  absoluta  power  of  rejecting,  rather  than  of  resolving. 
And  this  is  thought  by  Mr.  Justice  Blackstone  and  others,  to  be  a 
most  important,  and  indeed  indispensable  part  of  the  royal  preroga. 
tive,  to  guard  against  the  usurpations  of  the  legislative  authority.^ 
Tet  in  point  of  fact  this  negative  of  the  king  has  not  boon  once  exer^ 
cised  since  the  year  1G92;*  a  &ct,  which  can  only  be  accounted  for 
upon  one  of  two  suppositions,  either  that  the  influence  of  the  crown 
has  prevented  the  passage  of  objectionable  measures,  or  that  the  exer- 
cise of  the  prerogative  has  become  so  odious,  that  it  has  not  been 
deemed  safe  to  exercise  it,  except  upon  the  most  pressing  emer- 
gencies.''    Probably  both  motives  have  alternately  prevailed  in  regard 


1  Joumn!  of  thp  Oonvontion,  69,  96,  195,  253. 

•  The  Fcilcralisl,  Ko.  51. 
^  I  ISIntk.  Coram.  151. 

•  De  Lolme  on  ConsiilutJon,  ch.  17,  p.  390, 391 ;  I  Kent'*  Comm.  Led  1 1,  p.  82C. 

•  1  Wilfou'a  Lnnr  Lect.  44S,  449;  Thig  Ftderaliat,  No.  73;  Id.  No.  69;  1  Kent'it 
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to  bills,  which  wero  diaagreeablo  to  the  crown  ; '  thoa^,  for  the  1m 
half  century,  the  lattor  boa  had  tho  most  unifonn  and  dedsive  open- 
tion.  As  Ui«  house  of  oonimona  becomes  more  and  nwire  Uie  refre- 
Botitntivo  of  the  popular  opinion,  the  crown  vill  have  lees  and  Lea 
inducement  to  hazard  its  own  iniluence  by  a  rcjoctjoa  of  any  fovoriM 
me»»urv  of  tlie  people.  It  will  bo  more  likdyto  take  the  lead,  aodtfaut 
gui<l>?  and  moderate,  intitead  of  resiating  the  commons.  And  pnctt- 
cally  Hi'caking,  it  is  quite  problematical,  whether  a  qoaUSed  negatin 
may  not  horeaflvr  in  Kogland  become  n  more  efficient  protection  of  the 
crown,  ilian  an  absolute  nej^adve,  which  makes  do  appeal  to  the  c  ' 
le^ixUiiivQ  bodies,  and  coneeqiiently  compels  the  crowD  to  bear  I 
oxcliD'ivu  odinm  of  a  rejection.^  Bo  this  as  it  may,  the  ex&inpl*  d 
Kn^Unid  flirnishcs,  on  this  point,  mi  soffiuiont  authority  for  Amend 
1  The*  uliolo  stnictiirv  of  our  gavemmont  is  so  entirely  diflerent,  aod  d 
elpnu-iits  of  which  it  is  composed,  are  so  dissimilar  from  that  I 
Eti^l'i'itl,  that  no  argument  can  be  drawn  from  the  practice  of  the  ll 
kfv,  to  !,\»agl  us  in  a  just  arrangement  of  the  executive  authoritj-. 

^  SS:;.  It  ]\M  been  observed  by  iMr.  Chancellor  Kent,  wilb  jililiy 
t'lt'i;nnco,  tliat  the  peremptory  veto  of  the  Roman  tribunes,  who  were 
pluceil  at  the  door  of  the  Koman  senate,  would  not  be  reconcilable 
with  the  spirit  of  deliberation  and  independence,  which  distinguishes 
the  conncils  of  modem  times.  The  French  constitutioa  of  1791,  a 
labored  and  costly  fabric,  on  which  the  philosophers  and  statesmen  of 
France  exhausted  all  their  ingenuity,  and  which  was  prostrated  in  the 
dust  in  the  course  of  one  year  from  its  existence,  gave  to  the  king  a 
negative  upon  the  acts  of  the  legislature,  with  some  feeble  limitations. 
Evei7  bill  was  to  be  presented  to  the  king,  who  might  refuse  his 


Comm.  Led.  11,  p.  226.  Mr.  Burbo,  in  his  lollor  to  thoshorite  of  Bristol,*  baa  ireaieit 
this  suhjcct  with  liis  iisatl  tnnsterly  power.  "  Tbe  king's  negBliTC  lo  bills,''  says  he,  "  is 
one  of  the  most  nmtiapulcd  of  (he  royal  prcrogn(ivc9 ;  nnd  it  e!:tcn(l«  to  nil  cnses  whal- 
soever.  I  am  far  from  eerlMn,  thnl  if  several  laws,  wliioh  I  know,  had  follen  under  the 
stiokc  of  that  sceptre,  that  the  public  would  have  liiul  a  rerj  heavy  iosa.  But  it  is  not 
[he  propriety  of  tho  csercise,  whidi  ia  in  question.  The  exercise  itself  it  wisely  for- 
borne. Its  repose  may  he  the  prcservntion  of  ila  cxisMsnco;  anil  its  existence  m«v  lie  ilic 
means  of  savin-t  the  constitution  itself,  on  an  occasion  worthy  of  bringing  JC  forth." 
'  1  Tuck.  Ulack.  Comm.  App.  a55,  256  ;  1  Kent's  Comm.  Loct.  11,  p.  226. 

*  Sco  thij  rcasoiiiiig  is  The  FederalUt,  No.  73 ;  Id.  No.  ii ;  1  Wilson's  Law  Ltxl- 
4ie,  449. 

•  In  17J7. 


CH.  Sin.]  PRBSiDEyr's  negativk.  615 

assent ;  but  if  the  two  following  le^latures  should  succeaaivcly 
present  the  same  bill  in  the  same  terms,  it  was  then  to  become  a  law. 
Tho  constitntional  negative,  given  to  the  president  of  the  United 
States,  appears  to  be  more  wisely  digested,  than  any  of  the  examplea, 
which  have  been  mentioned.' 

§  884.  The  reasona,  why  the  preddent  should  possess  a  qualified 
negative,  if  they  arc  not  quite  obvious,  are,  at  least,  when  fairly 
expounded,  entirely  satisfactory.  Id  the  first  place,  there  is  a  natural 
tendency  in  the  legislative  department  to  intrude  upon  the  rights,  and 
to  absorb  the  powers  of  the  other  departments  of  government.'  A 
mere  parchment  delineation  of  the  boundaries  of  each  is  wholly  insuffi- 
cient for  the  protection  of  the  weaker  branch,  as  the  executive  unqueE^- 
tionably  is ;  and  hence  there  arises  a  constitutional  necessity  of  arming 
it  with  powers  for  its  own  defence.  If  the  executive  did  not  possess  | 
this  qualified  negative,  it  might  gradually  be  stripped  of  all  its  author^ 
ity,  and  become,  what  it  is  well  known  the  governors  of  some  states 
are,  a  mere  pageant  and  shadow  of  ma^stracy.* 

^  SS5.  In  the  next  place,  the  power  is  important,  as  an  additional  ■ 
security  against  the  enactment  of  rash,  immature,  and  improper  laws. 
It  establishes  a  salutary  check  upon  the  legislative  body,  calculated  to 
preserve  the  community  against  the  effects  of  faction,  precipitancy, 
anconstitutional  le^slation,  and  temporary  excitements,  as  well  as 
political  hostility.*  It  may,  indeed,  be  said,  that  a  single  man,  even 
&ough  he  be  president,  cannot  be  presumed  to  possess  more  wisdom, 
or  virtue,  or  experience,  than  what  belongs  to  a  number  of  men.  But 
this  furnishes  no  answer  to  the  reasoning.  The  question  is  not,  how 
much  wisdom,  or  virtue,  or  experience,  is  possessed  by  either  branch 
of  the  government,  (though  the  executive  magistrate  may  well  be  pre- 
sumed to  bo  eminently  distinguished  in  all  these  respects,  and  there- 
fore the  choice  of  the  people ; )  but  whether  the  le^lature  may  not 
be  misled  by  a  love  of  power,  a  spirit  of  faction,  a  political  impulse,  or 
a  persuasive  influence,  local  or  sectional,  which,  at  the  same  time,  may 
not,  from  the  difference  in  the  election  and  duties  of  tho  executive, 
reach  him  at  all,  or  not  reach  him  in  the  same  degree.    lie  will 


'  I  Kent's  Coram.  I,.i;«.  11,  p-  226,  a!7. 

'  1  Kait'i  Comiii.  Lccl.  II,  p.  225,  226  ;  The  Fodcnlut,  No.  73  ;  Id.  Ko.  51. 
'  The  FcdcniliBt,  Xo.  51,  73  ;  1  Tuik.  Black.  Comm.  App.  225,  329  [  1  WUsoa'5  Law 
hert.  448,  443  ;  I  Kcm's  Conim.  Lort.  II,  p.  225,  226. 
•  TLc  FcdcraliBE,  No.  73)  1  Wileon'i  Law  Lect.  446, 449, 450. 
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always  have  a  primary  inducement  to  defeod  his  own  powen;  ia 
legislatura  ma;  weU  bu  pn'Kiinitjd  to  have  no  dcairc  to  favor  tfavm.  B* 
nill  imve  an  opportunity  soboHy  to  exauiiuo  tbti  acto  and  rosolutku 
passed  by  the  legi^turo,  not  having  partaJiou  of  tbo  foclinga  or  t<» 

I  binatioii^,  nhich  have  procured  their  passugo,  and  thus  correct,  wbat 
diall  sometimes  bo  vrong  from  basto  and  inadvertence,  a^i  well  a 
deeigii.'  His  view  of  thorn,  if  not  more  wise,  or  more  elerated,  will, 
at  least,  be  independent,  and  under  an  entirely  didbront  respouaibililjr 
to  the  nation,  &om  what  belongs  to  them.  He  is  the  representative  (f 
the  i*hoIo  nation  in  the  aggregate  ;  they  are  the  rcpreseutatires  ouly 
of  distinct  partB ;  and  soinctimes  of  tittle  more  than  sectjonal  or  locil 
interests. 

§  88(5.  Nor  is  there  any  solid  objeotion  to  thia  qualified  power.'  If 
H  should  be  objected,  that  it  may  Bometimes  prevent  Uic  passaj^  rf 
good  laws,  as  wcli  as  of  bad  laws,  the  objection  is  entitled  to  lial  tiolt 
weight.  In  the  fint  place,  it  can  a«ver  be  efiectualljr  exi 
if  two  tlurdfi  of  both  houses  hic  tn  favor  of  the  law  ;  and  if  the^ 
not,  it  13  nut  so  easily  deinonstral'lc,  timt  tlie  laiv  ia  either  wise  ur  salt 
tary.  The  presumption  would  rather  he  the  other  way  ;  or,  at  least, 
that  the  utihty  of  it  was  not  unquestionable,  or  it  would  receire  the 
requisite  support.  In  the  next  place,  the  great  evil  of  all  free  govern- 
ments is-a  tendency  to  over-legislation,  and  the  nuschief  of  inconstancy 
and  mutability  in  the  laws  forma  a  great  blemish  in  the  character  and 
genius  of  all  free  governments.^  The  mjury,  which  may  possibly 
arise  from  the  postponement  of  a  salutary  law,  is  far  leas,  than  from 

'  the  passage  of  a  mischievous  one,  or  from  a  redundant  and  vacillating 
legislation.*  In  the  next  place,  there  is  no  practical  danger,  Uiat  this 
power  would  be  much,  if  any,  abused  by  the  president.  The  superior 
weight  and  influence  of  the  legislative  body  in  a  free  government,  and 
the  hazard  to  the  weight  and  influence  of  the  executive  in  a  trial  of 
strength,  afford  a  satisfactory  security,  that  the  power  will  generally 
be  employed  with  great  caution ;  and  that  there  will  be  more  often 
room  for  a  charge  of  timidity,  than  of  rashness  in  its  exercise.^  It 
has  been  already  seen,  that  the  British  king,  with  all  his  sovereign 
attributes,  has  rarely  interposed  this  high  prerogative,  and  that  more 


'  Tho  Federalist,  So.  73. 

*  I  Tuck.  Blntk.  Comia.  225,  324 ;  1  Kent's  Coram.  Lect  1 1,  p.  225, 226. 

'  Tho  Federalist,  So.  73.  *  Id.  '  Id. 
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(ban  a  century  has  elapsed  since  ita  actual  application.  If  from  the 
offensive  nature  of  tlie  power  a  royal  hereditary  executive  thus  indolges 
Beriotis  scruples  in  its  actual  exercise,  surely  a  republican  president, 
chosen  for  four  years,  may  be  presumed  to  be  still  more  unwilling  to 
exert  it.^ 

^  887.  The  truth  is,  as  has  been  already  hinted,  that  the  real 
danger  is  that  the  executive  will  use  the  power  too  rarely.  He  will 
do  it  only  on  extraordinary  occa^oos,  when  a  just  regard  to  the  pub^c 
safety,  or  public  interests,  or  a  constitutional  obligation,  or  a  necessity 
of  maintaining  the  appropriate  rights  and  prerogatives  of  his  ofBce 
compels  him  to  the  step ;  ^  and  then  it  will  be  a  solemn  appeal  to  the 
people  themselves  from  their  own  representatives.  Even  within  these 
narrow  limits  the  power  is  highly  valuable  ;  and  it  will  silently  operate 
as  a  preventive  check,  by  discouraging  attempts  to  overawe,  or  to 
control  the  executive.  Indeed,  one  of  the  'greatest  benefits  of  "such 
a  power  is,  that  ita  influence  is  felt,  not  so  much  in  its  actual  exercise, 
as  in  ita  silent  and  secret  energy  as  a  preventive.  It  checks  the  inten- 
tion to  usurp,  before  it  has  ripened  into  an  act. 

§  888.  It  has  this  additional  recommendation,  as  a  qualified  nega- 
tive, that  it  docs  not,  like  an  absolute  negative,  present  a  categorical 
and  harsh  resistance  to  tlie  legislative  ivill,  which  is  so  apt  (o  engender 
strife,  and  nourish  hostility.  It  assumes  the  character  of  a  mere  . 
appeal  to  the  legislature  itself,  and  asks  a  revision  of  its  own  judgment.' 
It  is  in  the  nature,  then,  merely  of  a  rehearing,  or  a  reconsidera- 
tion, and  involves  nothing  to  provoke  resentment,  or  rouse  pride,  A 
president,  who  might  hesitate  to  defeat  a  law  by  an  absolute  veto, 
might  feel  little  scruple  to  return  it  for  reconsideration  upon  reasons 
and  arguments  suggested  on  the  return.  If  these  were  satisfactory 
to  tlie  legislature,  he  would  have  the  cheering  support  of  a  respectable 
portion  of  the  body  in  justification  of  his  conduct.  If,  on  the  other 
hand,  they  should  not  be  satisfactory,  the  concurrence  of  two  tliirda 
would  secitre  tho  ultimate  passage  of  the  law,  without  exposing  him  to 
nnduc  censure  or  reproach.  Even  in  such  cases  his  opposition  would 
not  be  without  some  benefit.  His  observations  would  be  calculated 
to  excite  public  attention  and  discussion,  to  lay  bare  the  gi-ounds,  and 
policy,  and  constitutionality  of  measures  ;  *  and  to  create  a  continned 


'  TIio  FcdcraUst,  No.  73.  '  1 

*  lUwle  on  the  CoDstitution,  ch.  6,  p.  SI,  GS. 
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watcl  I  fulness,  as  to  Ui«  proctical  effect  of  the  kws  Uins  pftsecd,  mm 
that  it  might  be  ascertained  liv  experience,  whether  his  sagacitj  and 
jud^crit  were  safer,  than  that  of  the  IcgtBlatnre.'  Nothing  Jmt « 
gross  almae  of  the  power,  npon  frivolous  or  party  pretences,  to  sccon 
a  petty  trinmph,  or  to  defeat  a  wholesome  restraint,  would  bring  it 
into  cuiitcQipt  or  odiam ;  and  then,  it  would  Bocm  be  followed  bv  thst 
remeilial  justice  from  the  people,  in  the  exerciao  of  the  right  of  elec- 
tion, which,  first  or  last,  will  be  foiuid  to  follow  with  reproof,  or  cheer 
with  ajiplause,  the  acts  of  their  rulera,  when  passion  and  prejudice 
have  romoved  the  temporary  handngea,  whicli  have  blinded  their  judj 
menl.  Loolung  back  upon  the  hiatory  of  the  government  for  the  last 
forty  years,  it  will  bo  found,  that  the  president's  negative  has  been 
rarely  exerted  ;  and  whenever  it  has  been,  no  instance  {it  ts  believed) 
has  iji'ctirred,  in  which  the  act  has  been  concurred  in  by  two  thirds  of 
both  houses.  If  the  public  opinion  has  not,  in  all  cases,  sustained 
this  excnnse  of  the  veto,  it  may  be  Affirmed,  that  it  has  rarelj  heen 
found  that  tiio  disapprobation  haa  been  violent  or  unqualified. 

^  Rhifl.  Thi:  jTOiiof-itinn  to  unite  the  supreme  omirt  with  the  c\ocu- 
live  in  the  revision  and  qualified  rejection  of  laws,  failed,  as  has  been 
seen,  in  the  convention.^  Two  reasons  aeem  to  have  led  to  this  result, 
and  probably  were  felt  by  the  people  also,  as  of  decisive  weight.  The 
one  was,  that  the  judges,  who  are  the  interpreters  of  the  law,  might 
■  receive  an  improper  bias  from  having  given  a  previous  opinion  in  their 
revisory  capacity.  The  other  was,  that  the  judges,  by  being  often 
associated  with  the  executive,  might  be  induced  to  embark  too  far  in 
the  political  views  of  that  magistrate  ;  and  thus  a  dangerous  combina- 
tion might,  by  degrcca,  be  cemented  between  the  executive  and  judi- 
ciary departments.  It  is  impossible  to  keep  the  judges  too  distinct 
from  any  other  avocation,  than  that  of  expounding  the  Ijiws  ;  and  it  is 
peculiarly  dangerous  to  place  them  in  a  situation  to  be  either  corrupted, 
or  influenced  by  the  executive.^  To  these  may  be  added  another, 
which  may  almost  be  deemed  a  corollary  from  them,  that  it  would 
have  a  tendency  to  take  from  the  judges  that  public  confidence  in  their 
impartiality,  independence,  and  integrity,  which  seem  indispensable 
to  the  due  administration  of  public  justice.     Whatever  has  a  tendency 


1  1  Wilsou'sLawLect.  449,  ^50;  Tlie  Federalist,  No.  7 
'  Journal  of  ConvcntioD,  195,  253. 
'  The  federalist,  No.  73, 
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to  create  suspicion,  or  proroke  jealousy,  is  mischierous  to  the  judicial 
department.  Judges  should  not  only  be  pure,  but  be  believed  to  be 
80.  The  moral  influence  of  their  judgments  is  weakened,  if  not  de- 
stroyed, whenever  there  is  a  general,  even  though  it  be  an  unfounded 
distrust,  that  they  are  guided  by  other  motives  in  the  discharge  of 
their  duties  than  the  law  and  the  testimony.  A  free  people  have  no 
security  for  their  liberties,  when  an  appeal  to  the  judicial  department 
becomes  either  illusory,  or  questionable.' 

§  890,  The  other  point  of  inquiry  is,  as  to  the  extent  of  the  le^ 
lative  check  upon  the  negative  of  the  executive.  It  has  been  seen, 
that  it  was  originally  proposed,  that  a  concurrence  of  two  thirds  of 
each  house  should  be  required  ;  that  this  was  subsequenUy  altered  fo 
three  fourths ;  and  was  finally  brought  back  again  to  the  original 
number.^  One  reason  against  the  three  fourths  seems  to  have  been, 
that  it  would  afford  little  security  for  any  effectual  exercise  of  the 
power.  The  larger  the  number  required  to  overrule  the  executive 
negative,  the  more  easy  it  would  be  for  him  to  exert  a  silent  and  secret 
influence  to  detach  the  requisite  number  in  order  to  carry  his  oljjcct. 
Another  reason  was,  that  even  supposing  no  such  influence  to  be 
exerted,  still,  in  a  great  variety  of  cases  of  a  political  nature,  and 
especially  such  as  touched  local  or  sectional  interests,  the  pride  or  the 
power  of  states,  it  would  be  easy  to  defeat  the  most  salutary  measures, 
if  a  combination  of  a  few  states  could  produce  such  a  result.  ^Vnd 
the  executive  himself  might,  from  his  local  attachments  or  sectional 
feelings,  partake  of  this  common  bias.  In  addition  to  this,  the  depart 
ure  from  the  general  rule  of  the  right  of  a  majority  to  govern,  ought 
not  to  be  allowed  but  upon  the  most  urgent  occasions ;  and  an  expres- 
sion of  opinion  by  two  thirds  of  both  houses  in  favor  of  a  measure, 
certainly  afforded  all  the  just  securities,  which  any  wise  or  prudent 
people  ought  to  demand  in  the  ordinary  course  of  legislation  ;  for  all 
laws  thus  passed  might,  at  any  time,  be  repealed  at  the  mere  will  of 
the  majority.    It  was  also  no  small  reconunendatiou  of  the  lesser  num- 


'  It  U  a  romorkablo  circnmslnnpc  in  Ihc  liUlory  of  Mr.  Jefferson's  opinions,  tliat  ho 
wos  decirtcdij  in  favor  of  osaociuling  the  judiciary  with  the  executive  in  ilic  exorcise  of 
the  negative  on  laws,  or  of  investing  it  soporatelj  with  a  similnr  power.  2  Jefferson's 
Corrcsp.  371;  2  Pitk.  283.  At  a  suloequent  period  bis  ojiinioQ  roapocting  tlie  vulne 
and  importance  seems  to  haio  nnrlergono  extrnonlinar^  changes. 

■  Journal  of  the  Convention,  p.  230,  253,  254,  S56. 
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b«r,  t1>.-it  it  oflend  temr  tsdnoeoieDtc  to  improper  eombinatiops,  eidwr 
of  th-  gre&t  states,  or  the  smsU  ataAet,  to  aeeomplish  pardeate 
objects.  There  could  bo  bat  one  of  two  ni]c«  adopted  in  all  goren- 
merits,  cither,  that  tho  msjority  should  gorcru,  or  tlie  minority  sboaM 
govern.  The  president  might  bo  chosen  by «  ban  majority  of  clectonl 
TOtcj,  and  this  majority  might  he  by  the  comluDatioa  of  a  fow  lor^ 
states,  and  by  a  minority  of  the  whole  people.  Under  «ich  eircn* 
Btauccs,  if  a  vote  of  lliree  fourths  were  pc<iuirod  to  ptuw  a  law,  the 
Toicc  of  two  thirds  of  the  Rtatea  and  two  thirds  of  tho  people  might  be 
permanently  disregarded  daring  a  whole  adroiiustration.  The  case  pal 
may  Hcom  fltroog ;  but  it  is  not  otronger,  than  the  sappofiitioti,  tfail 
two  tlilrds  of  both  houses  would  l>c  found  ready  to  bctiay  the  solU 
iiittri'^13  of  their  constituents  by  the  passage  of  iDJurioas  or  unooiun- 
tiitii'tial  laws.  The  prot-iaion,  therefore,  m  it  stands,  ftSbrds  all  »•»•■ 
able  ^I'curity ;  and  pressed  farther,  it  would  eudiuigcr  the  very  objeeti, 
fur  mIiIcIi  it  is  itttruduced  into  the  constatatton. 

§  s\<\.  But  the  president  might  effi>otnally  ithtii  tbo  irboleMnM 
reHtraiiitjidns  iiitt'iiiU'il,  iifum  hh  •i\ia\\i'vA  fn';:ative,  if  lie  might  sHfiitly 
decline  to  act  after  a  bill  was  presented  to  him  for  approval  or  rejec- 
tion. Thccpnstitution,  therefore,  has  wisely  provided,  that  "  if  any 
"  bill  shall  "be  returned  by  tlie  president  within  ten  days  (Sundays 
"  cxcejitedy  after  it  shall  have  been  presented  to  him,  it  shall  be  a  law, 
"  in  like  manner,  as  if  he  had  signed  it."  '  But  if  this  clause  stood 
alone,  congress  might,  in  like  manner,  defeat  the  due  exercise  of  his 
qualified  negative  by  a  termination  of  the  session,  which  would  render 
it  imi)i)ssible  for  the  president  to  return  the  bill.  It  is  therefore  added, 
*'  unles.s  the  congress,  !>y  their  adjournment,  prevent  its  return,  in  which 
"  case  it  shall  not  be  a  law," 

§  892.  The  remaining  clause  merely  applies  to  orderB,  reaolutions, 
and  voti-n,  to  which  the  concurrence  of  both  houses  may  be  necessary ; 
and  as  to  these,  with  a  single  exception,  the  same  rule  is  appUed,  as 
is  by  the  preceding  clause  applied  to  6(7/8.^     If  this  provision  had  not 


'  Tlic  ori;;innl  proposilion  in  ilic  comcntion  was,  ihnt  tL«  liill  shonld  bo  returned  bj 
tbe  president  in  sccen  riajo.  It  wns  subicqupntl}'  nltcrrd  to  ten  da^  bf  a  vote  of  DinB 
•Uto  npiiiMt  tiro.    Journal  of  Convontioii,  220,  224,  225. 

•  [It  is  as  follows :  "  Every  yjjff.  reaijlution.  or  vfUt.  to  which  the  concurrence  of  tin 
Bcnute  nnd  liousc  of  represcntntivci  mny  \ie  neccsanry,  (except  on  a  question  ofailjoum- 
mcnt.)  ehnll  bo  preaentcd  to  the  president  of  Ilia  United  States ;  and  before  Iba  mhu 
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been  made,  congress,  by  adopting  the  form  of  an  ordor  or  rcBolution, 
instead  of  a  bill,  might  have  effectually  defeated  the  president's  quaU- 
fied  negatiFe  in  all  the  most  important  portions  of  legislation.^  [The 
reason  for  the  e.xception  as  to  adjournments  is,  that  this  is  a  power 
peculiarly  fitted  to  be  exercised  by  the  two  houses,  in  order  to  secure 
their  independence  and  prompt  action ;  and  it  b  accordingly  (as  we 
have  seen)  vested  in  tliem  by  a  preceding  clause,  and  devolves  on  the 
president  only  in  case  of  their  disagreement.]     /      -^  *»  _ 

^^    §  893.  It  has  been  remarked  by  De  Lolme,  that  in  most  of  tlie 
ancient  free  states,  the  share  of  the  people  in  the  business  of  legislor 
tion  was  to  approve  or  reject  the  propositior^which  were  made  to 
them,  and  to  give  the  final  sanction  to  the  laws.     The  functions  of 
&OSC  persons,  or  in  general,  those  bodies  who  were  entrusted  with  the 
executive  power,  were  to  prepare  and  frame  tie  laws,  and  then  to  pro- 
pose them  to  the  people.    In  a  word,  they  possessed  that  branch  of  the 
legislative  power,  which  may  be  called  the  iniiiativt,  that  is,  the  pre- 
rogative of  putting  that  powerinto  action.     In  the  first  times  of  the 
Boman  republic,  this  initiative  power  was  constantly,  exercised  by  the 
Koman  senate.     Laws  were  made  ^o^uZt  yu^^u,  ex  autlioritate  genaU; 
and,  even  in  elections,  tbe  candidates  were  subject  to  the  previous  ap- 
probation of  the  senate.     In  modem  tdmes,  in  the  republics  of  Ycnice, 
Berne,  and  Geneva,  the  same  power  is,  in  fact,  exercised  by  a  select 
assembly,  before  it  can  be  acted  upon  by  the  larger  assembly  of  the  citi- 
^.aens,  or  their  representatives.^     De  Lolme  has  added,  tliat  this  power 
^^  very  useful,  and  perhaps  even  necessary,  in  states  of  a  republican 
j^^rm,  for  ^ving  a  permanence  to  the  laws,  as  weU  as  for  preventing 
wlitical  disorders  and  struggles  for  power.     At  the  same  time,  he  ia 
^xompelled  to  admit,  that  this  expedient  is  attended  with  inconveniences 
J^f  littlii^esg  magnitude,  than  the  evils  it  is  meant  to  remedy.^     The 
W'nvenieiicis  are  certainly  great,  but  there  are  evils  of  a  deeper 
:er  belonging  to  such  a  system.     The  natural,  nay,  necessary 
itcy  of  »  is,  ultimately  to  concentrate  all  power  in  the  initiative 
Sly,  aat'toUeave  to  the  approving  body  but  the  shadow  of  authority. 


shall  be  approved  by  him,  or  being  dijupprovad  by  him,  shall  be  ro- 
LJj-de  of  the  scnBle  and  house  of  reprCEenMtives,  according  to  die  rules 
irescribcd  in  tho  cued  of  a  bill.''] 
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It  is  in  ^ct,  thoagh  not  in  form,  an  oligarchy.     And,  so  far  from  ib   i 
heuig  MseM  in  a  republic,  it  ia  the  surest  means  of  eapping  al)  its  bat 
inatitutiona,  ftnd  overthrowing  Uie  public  libertiea,  hy  corniftting  dtt 
very  fuuntains  of  legblation.     I>c  Lolme  praises  it  as  a  peculiar  end- 
lence  of  the  Bridah  monarchy.     America,  no  lens,  vindicates  it  tat  A 
fundamental  principle  in  all  hur  republican  cons^tations,  ^| 

'■  §  fe!)4.  We  have  thus  passed  tlirough  all  the  clauses  of  the  coSsnt* 
tioii  r;;specting  the  structure  and  organization  of  tLo  legi^ative  dispart- 
mciit,  nud  the  rights,  ponera,  and  privileges  of  the  compoaent  bmnche: 
severally,  aa  well  as  in  the  aggregate.  The  natural  order  of  tJie  consiitir 
tiori  next  leads  us  to  the  consideration  of  the  rnwEBS  which  are  vcst«d, 
by  tlte  eonaljtution,  in  the  legislative  departmuut.  Before,  however, 
entoriiig  upon  this  large  and  important  iu<{uiry,  it  may  be  oseful  to 
state,  in  a  Summary  manner,  the  ordinary  course  of  proceedings  at 
cacli  new  seasion  of  congress,  and  tie  mode  in  which  lawa  are  usually 
passed,  according  to  the  settled  usages  in  congress,  under  the  nles 
and  orders  of  tho  two  houses.  In  snbstance,  it  does  not  di^r  from 
the  niiiniier  of  crjnduetini;  tlio  like  bii.-iines?  in  the  I'nti.-h  partiamiMii.' 
^  8S)5.  On  the  day  appointed  for  the  assembling  of  a  new  congress, 
tho  members  of  each  bouse  meet  in  their  separate  apartmenta.  The 
house  of  representatives  then  proceed  to  the  choice  of  a  speaker  and 
clerk  ;  and  any  one  member  is  authorized  then  to  administer  the  oath 
of  office  to  the  speaker,  who  then  administers  the  like  oath  to  the  other 
members  and  to  tho  clerk.  The  like  oath  is  administered,  by  any 
member  of  the  senate,  to  the  president  of  the  senate,  who  then  admi- 
nisters a  like  oath  to  all  the  members  and  the  secretary  of  the  senate;  , 
and  this  proceeding  is  had,  when  and  as  often  as  a  new  president  of 
the  senate,  or  member,  or  secretary,  is  chosen.^  As  soon  as  these 
preliminaries  arc  gone  through,  and  a  quorum  of  each  house  is  pre- 
sent, notice  is  given  thereof  to  the  president,  who  signifies  bis  inten- 
tion to  address  them.  This  was  formerly  done  by  way  of  speech ; 
but  is  now  done  by  a  written  message,  transmitted  to  each  house,  con- 
taining a  general  exposition  of  tho  affairs  of  the  nation,  and  a  recom- 
mendation of  such  measures  as  the  president  may  deem  fit  for  the 
consideration  of  congress.     When  the  habit  was  for  the  president  to 


'  1  Tuck.  Bliwk.Comra.App.  229.  nole;  1  Black.  Comm.  181;  JclTont 
passim,-  a  Wilson's  Law  Lect.  171  to  176. 
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make  a  speech,  it  was  in  the  presence  of  both  honsea  ;  and  a  written 
answer  was  prepaid  by  each  house,  which,  when  accepted,  was  pre- 
sented by  a  committee.  At  present,  no  answer  whatsoever  is  given  to 
the  contents  of  the  message.  And  this  change  of  proceeding  has 
been  thought,  by  man;  statesmen,  to  be  a  change  for  the  worse  ;  since 
the  answer  of  each  house  enabled  each  party  in  the  legislature  to 
express  its  own  views,  as  to  the  matters  in  the  speech,  and  to  propose, 
by  way  of  amendment  to  the  answer,  whatever  was  deemed  more  cor- 
rect and  more  expressive  of  public  sentiment  than  was  contained  in 
either.  The  consequence  was,  that  the  whole  policy  and  conduct  of 
the  adnunistralion  came  under  solemn  review ;  and  it  was  animad- 
verted on,  or  defended,  with  equal  zeal  and  independence,  according 
to  the  different  views  of  the  speakers  in  the  debate ;  and  the  final  vote 
showed  the  exact  state  of  public  opinion  on  all  leading  measures.  By 
the  present  practice  of  messages,  this  facile  and  concentrated  oppor- 
tunity of  attack  or  defence  is  completely  taken  away  ;  and  the  attack 
or  defence  of  the  administration  is  perpetually  renewed,  at  distant 
intervals,  as  an  incidental  topic  in  all  other  discussions,  to  which  it  oilen 
bears  very  slight,  and,  perhaps,  no  relatjon.  The  result  is,  that  a 
great  deal  of  time  b  lost  in  collateral  debates,  and  that  the  administra- 
tion is  driven  to  defend  itself  in  detul,  on  every  leading  motion  or 
measure  of  the  session.^ 

§  896.  A  bill  may  be  introduced  by  motion  of  a  member  and 
leave  of  the  house  ;  or  it  may  be  introduced  by  order  of  the  bouse, 
on  the  report  of  a  committee ;  or  it  may  be  reported  by  a  committee. 
In  cases  of  a  general  nature,  one  day's  notice  is  given  of  a  motion  to 
bring  in  a  bill.  The  bill,  however  introduced,  is  drawn  out  on  paper, 
with  a  multitude  of  blanks,  or  void  spaces,  where  any  thing  occurs 
that  is  dubious,  or  necessary  to  be  settled  by  the  house  ;  such,  espe- 
cially, as  dates  of  times,  sums  of  money,  amount  of  penalties,  and 
limitations  of  numbers.  It  is  then  read  a  first  time,  for  information  ; 
and,  if  any  opposition  is  made  to  it,  the  question  is  then  put,  whether 
t  shall  be  rejected.  If  no  opposition  is  made,  or  if  the  question  to 
reject  is  negatived,  the  bill  goes  to  a  second  reading  without  a  ques- 
tion, and  it  is  accordingly  read  a  second  tune  at  some  convenient 
dbtance  of  time.    Every  bill  must  receive  three  readings  in  the  house 


'  Under  rreRidenl  WashingMn  and  I^«sident  John  Adams  the  practice  was  to  iIcLvar 
ipeecBes.  President  JelTerEon  discontioned  this  coone,  uul  rahlCitatcd  mcwiget  *,  ts^ 
thb  practice  has  been  gince  inTnriabl;  followed. 
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pre\'ioiis  to  its  passage  ;  and  those  readings  are  on  different  dajs, 
unless  upon  a  special  order  of  tlie  house  to  the  contrary.  Upon  tLe 
Bccoiid  reading  of  a  bill,  tlie  speaker  statca  it  as  ready  for  comioit- 
mcnt  or  engrossment.  If  committed,  it  is  committed  either  to  a  select, 
or  a  standing  committee,  or  to  a  committee  of  the  whole  house.  If  to 
the  latter,  the  house  determine  on  what  day.  If  the  liill  is  ordered 
to  be  cogrosaed,  (that  is,  copied  out  in  a  fair,  targe,  round  hand,)  the 
house  then  appoint  the  daj  when  it  shall  be  read  the  third  time.  Most 
of  tho  important  bills  are  committed  to  a  committee  of  tho  wltViik 
hoTise  ;  and  every  motion  or  proposition  for  a  tax  or  charge  upon  the 
people,  and  for  a  variation  in  the  sum  or  quantum  of  a  tax  or  dntj, 
and  for  an  appropriation  of  money,  is  required  first  to  bo  discussed 
in  a  committee  of  tho  whole  house.  The  great  object  of  referring 
any  matter  to  a  committee  of  tho  whole  house  is,  to  allow  a  greater 
froedi'm  of  discussion,  and  more  times  of  speaking,  than  is  genenvllT 
allo^Tcd  by  the  rules  of  tlio  house.  It  seems,  too,  that  the  yeaa  and 
nays  are  not  required  to  be  taken  upon  votes  in  committee,  a^  thej 
may  be  in  votes  in  the  house. 

§  897.  On  going  into  a  eommitteo  of  the  whole  house  the  speaker 
leaves  the  chair,  and  a  chairman  is  appointed  by  him  to  preside  in 
committee.  Amendments,  and  other  proceedings,  are  had  in  commit- 
tee, much  in  the  same  way  as  occur  in  the  regular  course  of  the 
business  of  the  house.  Select  and  standing  committees  regulate  their 
own  times  and  modes  of  proceeding  according  to  their  own  discretion 
and  pleasure,  unless  otherwise  ordered  by  the  house.  They  make 
their  reports  in  the  same  way,  from  time  to  time,  to  the  house,  and 
secure  the  directions  of  the  latter.  Wlien  a  bill  is  committed  to  a 
committee,  it  is  read  in  sections ;  paragraph  after  paragraph  is  de- 
bated ;  blanks  are  filled  up  ;  and  alterations  and  amendments,  both  in 
form  and  substance,  are  proposed  and  often  made. 

§  80S.  After  the  committee  have  gone  through  with  the  whole  bill, 
they  report  it,  with  all  the  alterations  and  amen<lmenfs  made  in  it,  to 
tho  house.  It  is  then,  or  at  some  suitable  time  afterwards,  considered 
by  the  latter,  and  the  question  separately  put  upon  every  alteration, 
amendment,  and  clause.  After  commitment  and  report  to  the  house, 
and  at  any  time  before  its  passage,  any  bill  may  be  recommitted  at 
the  pleasure  of  tho  house.  Wlien  a  bill,  either  upon  a  report  of  a 
committee,  or  after  full  discussion  and  amendment  in  the  house,  stands 
for  tho  next  stage  of  its  progress,  the  question  then  is,  whether  it 
flhall  be  engrossed  and  read  a  third  time.    And  this  is  the  proper 
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timo,  commonly  chosen  by  those  who  are  fundamentally  opposed  to  it 
to  make  their  attack  upou  it,  It  now  being  as  perfect  as  its  friends  can 
shape  it,  and  aa  little  exceptionable  as  it«  enemies  have  been  able  to 
make  it.  Attempts  are,  indeed,  sometimes  made  at  previous  stages 
'  to  defeat  it,  but  tjiey  are  usually  disjointed  efforts ;  because  many 
persons,  who  do  not  expect  to  be  in  favor  of  die  bill  ultimately,  are 
willing  to  let  it  go  on  to  its  most  perfect  state,  to  take  time  to  examine 
it  for  themselves,  and  to  hear  what  can  be  sud  in  its  favor. 

^  699.  The  two  last  stages  of  the  bill,  viz.  on  the  questions,  whether 
it  shall  have  a  third  reading,  and  whether  it  shall  pass,  are  the  strong 
points  of  resistance  and  defence.  The  first  is  usually  the  most  inte- 
resting contest,  because  the  subject  is  more  new  and  engaging,  and  the 
trial  nf  strength  has  not  been  made ;  so  that  the  struggle  for  victory 
is  yet  wholly  doubtful,  and  the  ardor  of  debate  b  proportionally  warm 
and  earnest.  If  the  bill  is  ordered  to  be  engrossed  for  a  tlurd  reading, 
it  b,  when  engrossed,  put  upon  its  final  passage.  Amendments  are 
sometimes  made  to  it  at  this  stage,  though  reluctantly ;  and  any  new 
clause,  thus  added,  is  called  a  rider.  If  the  vote  is,  that  the  bill  shall 
pass,  the  title  is  then  settled,  though  a  title  is  always  reported  with  the 
bill ;  and  that  being  agreed  to,  the  day  of  its  passage  is  noted  at  the 
foot  of  it  by  the  clerk.  It  is  then  signed  by  the  speaker,  and  trans- 
mitted to  the  other  house  for  concurrence  therein. 

^  900.  The  bill,  when  thus  transmitted  to  the  other  house,  goes 
through  similar  forms.  It  is  either  rejected,  committed,  or  concurred 
in,  with,  or  without  amendments.  If  a  hill  is  amended  by  the  house, 
to  which  it  is  transmitted,  it  b  then  returned  to  the  other  house,  in 
which  it  originated,  for  their  assent  to  the  amendment.  If  the  amend- 
ment is  agreed  to,  the  fact  b  made  known  to  the  other  house.  If  not 
agreed  to,  the  dbagreement  b  in  like  manner  notified.  And  the  like 
course  is  adopted,  where  the  amendment  b  agreed  to  with  an  amend- 
ment. In  either  of  these  cases,  the  house  proposing  the  amendment 
may  recede  from  it ;  or  may  adopt  it  with  the  amendment  proposed  by 
the  other  house.  If  neither  is  done,  the  house  then  vote  to  msbt  on 
the  amendment,  or  to  adhere  to  it.  A  vote  to  inust  keeps  the  ques- 
tion still  open.  But  a  vote  to  adhere  requires  the  other  house  either 
to  insist,  or  to  recede  ;  for  if,  on  their  part,  there  b  a  vote  to  adhere, 
the  bill  usually  falls  without  farther  effort.  But,  upon  a  disagreement 
between  the  two  houses,  a  conference  by  a  committee  of  each  b  usually 
asked ;  and  in  this  manner  the  mattere  in  controversy  are  generallj 
VOL.  I.  &3 


620  COSaHTDTION   01  TBE  UKITBD   BIATSS.  [BOOK  UL 

adjui'ti-'d  by  adopting  the  course  recoiumendod  by  tie  committees,  or 
one  of  them.  ^Micn  a  bill  has  passed  both  houses,  the  house  hA 
acting  on  it  makes  known  its  passage  to  the  other,  and  it  is  delivered 
to  the  joint  committee  of  enrolment,  who  sec  that  it  is  truly  enrolled 
iij  jarchment,  and  being  signed  by  the  speaker  of  the  hoaso,  and  ths  ' 
president  of  the  senato,  it  is  then  sent  to  ihe  president  for  fats  sigaa- 
turc.  If  ho  approves  it,  he  signs  it ;  and  it  is  then  deposited  amonf 
the  rolls  in  the  office  of  the  department  of  state.  If  he  disapprovrs 
of  it,  be  returns  it  to  the  house,  in  which  it  originated,  with  hia  ohjix- 
tious.  Here  they  are  entered  at  large  on  the  journal,  and  afterwards 
the  lifjuae  proceed  to  a  consideration  of  them.' 

§  1*01.  This  review  of  the  forms  and  modes  of  proceeding  in  tbe 
passing  of  laws,  cannot  fwl  to  impress  upon  every  mind  the  cautious 
steps,  by  which  legtslaUon  is  guarded,  and  the  solicitude  to  conduct 
business  without  precipitancy,  rashness,  or  irregularity.  Freiinent 
opportunities  are  afibrded  to  each  house  to  review  their  own  proceed- 
ings ;  to  amend  their  own  errors ;  to  correct  their  own  inadverbencies; 
to  recover  from  tlio  results  of  ai]_v"  passionate  oxoitement ;  r.ii<l  to  rt- 
cons  dcr  tl  o  otes  to  which  persuasive  eloiiuence,  or  party  spirit  has 
occas  0  ally  n  sled  their  judgments.  Under  such  circumstances,  if 
legislat  0  !e  n  se  orioo3e,orinaccurate, it  belongs  to  the  infirmity 
of  I  uman  n  ture  n  e,eneral,  or  to  that  personal  carelessness  and  indif- 
ference wl  h  sometimes  the  foible  of  genius,  ss  well  as  the  accom- 
paniment of  Ignorance  and  prejudice. 

§  902.  The  structure  and  organization  of  the  several  branches, 
composing  the  legislature,  have  also  (unless  my  judgment  has  misled 
me)  been  shown  by  the  past  review  to  be  admirably  adapted  to  pre- 
serve a  ivholesomo  and  upright  cserciso  of  their  powers.  All  the 
checks,  which  human  ingenuity  has  been  able  to  devise,  (at  least,  all 
which,  with  reference  to  our  habits,  institutions,  and  local  interests, 
seemed  practicable,  or  desirable,)  to  give  perfect  operation  to  the 
machinery  of  government ;  to  adjust  all  its  movements ;  to  prevent  its 
eccentricities ;  and  to  balance  its  forces ;  —  all  these  have  been  intro- 
duced, with  singular  skill,  ingenuity,  and  wisdom,  into  the  structure  of 
the  constitution. 

'  This  SHmmrtrj-  is  abstracted  from  1  lilatk.  Comm,  181,  182;  1  Tucker's  Blact- 
Comm-  A[jp.  aaS,  2:J0,  noWi  1  Kent.  Comm.  Lccl.  11,  p.  223,  B24;  2  Wilaun's  Lniv 
Lecl,  171,  17:2,  IT3;  Kawle  on  (lie  Constitullon,  ch.  6,  p.  60,  &i:. ;  nnd  especially  from 
the  rules  of  both  houses,  and  Jefferson's  Manual,  (edition  at  AVashint'lon,  1B2S.) 


CH.  Xin.]  MODB  OT  PASSmO  LAWS.  627 

5  903.  Yet,  after  all,  the  fabric  may  fall ;  for  the  work  of  roan  is 
perishable,  and  most  forever  have  inherent  elementa  of  decay.  Nay, 
it  must  perish,  if  there  be  not  that  vital  spirit  in  the  people,  which 
alone  can  noorish,  sustun,  and  direct  all  its  movements.  It  is  in  vajn, 
that  statesmen  shall  form  plana  of  government,  in  which  the  beauty 
and  harmony  of  a  republic  shall  be  embodied  in  visible  order,  shall  be 
built  up  on  solid  substructions,  and  adorned  by  every  useful  ornament, 
^i  the  inhabitants  suffer  the  silent  power  of  time  to  dilapidate  its  walls, 
or  crumble  its  massy  supporters  into  dust ;  if  the  assaults  &om  without 
are  never  resisted,  and  the  rottenness  and  nuaing  &om  within  are 
never  guarded  agiunst.  Who  can  preserve  the  rights  and  liberties  of 
the  people,  when  they  shall  be  abandoned  by  themselves  ?  ASTio  shall 
keep  watch  in  the  temple,  when  the  wat«bme&  sleep  at  their  posts  ? 
Who  shall  call  upon  the  people  to  redeem  their  possessions,  and  revive 
the  republic,  when  their  own  hands  have  deliberately  and  corruptly 
surrendered  them  to  the  oppressor,  and  have  built  the  prisons,  or  dug 
the  graves  of  their  own  fnends  ?  Aristotle,  in  ancient  times,  upon  a 
large  survey  of  the  republics  of  former  days,  and  of  the  facile  man* 
ner,  in  which  they  had  been  made  the  instruments  of  their  own 
destruction,  felt  himself  compelled  to  the  melancholy  reflection,  which 
has  been  p^nfuUy  repeated  by  one  of  the  greatest  statesmen  of 
modem  times,  tii&i  a  democracy  has  many  striking  points  of  resem- 
blance with  a  tyranny.  "The  ethical  character,"  says  Edmund 
Burke,  "  is  the  same  ;  both  exercise  despotism  over  the  better  class  of 
citizens ;  and  the  decrees  are  in  the  one,  what  ordinances  and  arrets 
are  in  the  other.  The  demagogue,  too,  and  the  court  favorite  are  riot 
unfrequently  the  same  identical  inen,  and  always  bear  a  close  ana- 
loffy.  And  these  have  the  principal  power,  each  in  their  respective 
governments,  favorites  with  the  absolute  monarch,  and  demagogues 
with  a  people,  such  as  I  have  described." ' 

§  904.  This  dark  picture,  it  is  to  be  hoped,  will  never  be  applicable 
to  the  republic  of  America.  And  yet  it  affords  a  warning,  which,  like 
all  the  lessons  of  past  experience,  we  are  not  permitted  to  disregard. 
America,  free,  happy,  and  enUgbtened,  as  she  is,  must  rest  the  pre- 
servation of  her  rights  and  libertjes  upon  the  virtue,  independence, 


>  Burke  on  the  French  BerolatioQ,  nolo ;  Aiiatotle,  Polit.  B.  *,  ch.  4.    See  Mon- 
tesquiea'a  Spirit  of  Lawi,  B.  S,  jxun'nL 
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justice,  and  aagaoity  of  tho  people.  If  eitlier  fail,  the  repabUc  ii 
gone.  Ita  shadow  may  remain,  with  all  the  pomp,  and  circtimstMW, 
and  trickery  of  govonunont,  hut  ila  vital  power  will  havo  depaRed. 
In  America,  the  demagogue  may  arise,  as  well  as  elsowhere.  He  i 
the  natural,  though  Bporious  grontli  of  republica ;  and  liko  Uio  conrlBa 
he  may,  by  hia  blandishments,  delade  the  ears,  and  blind  the  eyes  of 
the  people  to  their  own  destruction.  If  ever  the  day  shall  arrire,  a 
which  the  best  talents  and  the  best  virtaes  shall  bo  driven  ii-om  office 
by  intrigue  or  corruption,  by  the  ostracism  of  tha  press,  or  the  gdU 
more  unrelenting  persecution  of  party,  IcgialaUon  ktiU  cease  to  be 
national.     It  will  be  wise  by  acoidcnt,  and  bad  by  aystom. 
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CHAPTER  XrV. 

POWERS   OF  COnORESS. 

§  905.  We  have  now  arrived,  in  the  course  of  our  inquiries,  at  the 
eighth  section  of  the  first  article  of  the  constitution,  which  contvns  an 
enumeration  of  the  principal  powere  of  legislation  confided  to  congress. 
A  consideration  of  this  most  important  subject  will  detain  our  attention 
for  a  considerable  time ;  as  well,  because  of  the  variety  of  topics, 
which  it  embraces,  as  of  the  controversies,  and  discussions,  to  which  it 
has  given  rise.  It  has  been,  in  the  past  time,  it  is  in  the  present 
time,  and  it  will  probably  iu  all  future  time,  continue  to  be  the  debata- 
ble ground  of  the  constitution,  signalized,  at  once,  by  the  victories 
and  the  defeats  of  the  same  parties.  Here,  the  advocates  of  state 
rights,  and  the  friends  of  the  union  will  meet  in  hostile  array.  And 
here,  those,  who  have  lost  power,  will  maintain  long  and  arduous  strug- 
gles to  regain  the  public  confidence,  and  those,  who  have  secured 
power,  will  i^spnte  every  position,  which  may  be  assumed  for  attack, 
either  of  their  policy,  or  their  principles.  Kor  ought  it  at  all  to  sur- 
prise us,  if  that,  which  has  been  true  In  the  political  history  of  other 
nations,  shall  be  tme  iu  regard  to  our  own ;  that  the  opposing  parties 
shall  occasionally  be  found  to  maintain  the  same  system,  when  in 
power,  which  they  have  obstinately  resisted,  when  out  of  power. 
"Without  supposing  any  insincerity  or  departure  from  principle  in  such 
cases,  it  will  be  easily  imagined,  that  a  very  difierent  course  of  reason- 
ing will  force  itself  on  the  minds  of  those,  who  are  responsible  for  the 
measures  of  government,  from  that,  which  the  ardiJr  of  opposition,  and 
the  jealousy  of  rivals,  might  well  foster  in  those,  who  may  desire  to 
defeat,  what  they  have  no  interest  to  approve. 

^  906.  The  first  clause  of  the  eighth  section  is  in  the  following 
words:  "The  congress  shall  have  power  to  lay  and  collect  taxes, 
"  duties,  imposts,  and  excises,  to  pay  the  debts  and  provide  for  the 
"  common  defence,  and  genend  i(«f  *r6  of  the  United  States ;  but  all 
"  duties,  imposts,  and  exdses,  shall  b«  aniform  throughout  the  United 
"  States." 


cuniiii'.'ii  'l-friM**.',  aii'l  L'^'iii'i'al  u' 
ain'tlu'i*  tli-liiirt  :\ii<l  sul»>taiit"Kil 
uccIlmI  witli  tlic   I'triiKT,  >i)  a-  t" 
This   lias   I'coii  a   topic  of  polii 
abuiulant  materials  Ibr  popular  d 
be  the  true  interpretatinn,  thou 
gancrality  of  the  woi\ls  to  '*  j)i 
gckieral  welfare/'  the  ;ioveruinou 
gdvcrnuient  of  ;;oueral  au'l  luilin 
S(]fi|ueut  euuuieratiou  of  specific 
structiou,  theu  the  i>owcr  uf  taxi 
it  is  limited  to  objects  of  a  uatioi 
provide  for  the  common  defeuce  j 
§  IHjS.  The  former  opiuiou  ha: 
great  ingenuity,  and  liberality  c 
f2:cnerallv  received  sense  of  the  nu 
iiig  at  once  solid  and  iin})regnable 


«  S(.r  1  lOlliot's  Dc'l.atos  .'VJ7,  .^2S.  So« 
T)c»)ate«J.  •♦.■I ;  M.  2M;  LI.  .'Um);  •_>  Wilson': 
224;  2  V.  S.  Law  Journal,  Ajuil,  ls2r»,  p 
tains,  in  p  270  d  snj,  a  vtTv  claijomtc  ex 
upon  more  than  oik-  occasion.  in>isK'(l,  il 
doctrine  mainraiiuMl  l»y  tlie  federalists,  as  ; 
of  tlie  repuMicans,  as  a  party.  4  flotlrr-son 
for  the  latter  ojiinion  wa<  ron>tantly  luaint 
ists  sit  tlie  tinu-  of  flu*   adofttinii  of  tin-  i»»r 
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be  maiDt^ned  in  these  commeDtaries,  is  that,  which  makes  the  latter 
n'ords  a  (jnalifical^on  of  the  former ;  and  this  will  be  best  illustrated 
by  supplying  the  words,  which  are  necessarily  to  be  nnderstood  in  this 
interpretation.  They  will  then  stand  thus :  "  The  congress  shall  liaye 
"  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  in  ori^ 
"  to  pay  the  debts,  and  to  provide  for  the  common  defence  and  gene- 
"  ral  welfare  of  the  United  States ; "  that  is,  for  the  purpose  of  paying 
the  public  debts,  and  providing  for  the  common  defence  and  general 
welfare  of"  the  United  States.  In  this  sense,  congress  has  not  an  un-> 
limited  power  of  taxation ;  but  it  is  limited  to  specific  objects,  —  the  t 
payment  of  the  public  debts,  and  profiding  for  the  common  defence 
and  general  welfare.  A  tax.  (liereforc,  Iiud  by  congress  for  neither  of 
tliesc  objects,  would  be  unt^'uustitutional,  as  an  excels  of  its  legisladi'e 
authority.  In  what  maimer  this  is  to  be  ascertained,  or  decided,  will 
be  considered  herMfter.  At  present,  t!ie  interpretation  of  the  words 
only  is  before  w;  and  the  reasoning,  by  which  that  already  suggested 
has  been  vindicated,  will  now  be  reviewed. 

§  909,  The  constitution  was,  from  its  very  origin,  contemplated  to 
bo  the  frame  of  a  national  government,  of  special  and  enumerated 
powers,  and  not  of  genera!  and  unlimited  powers.     This  is  apparent, 
as  will  be  presently  seen,  from  the  history  of  the  proceedings  of  the 
convention,  which  framed  it ;  and  it  has  formed  tlie  admitted  basis  of 
all  legislative  and  judicial  reasoning  upon  it,  ever  since  it  was  put  into 
operation,  by  all,  who  have  been  its  open  friends  and  advocates,  as 
well  as  by  all,  who  have  been  its  enemies  and  opponents...  If  the  clause, 
"  to  pay  the  debts  and  provide  for  the  common  defence  and  general 
"  welfare  of  the  United  States,"  is  construed  to  -Be  an  inde[>endent  ■ 
and  substantive  grant  of  power,  it  not  only  renders  wholly  unimportantj 
and  unnecessary  the  subsequent  enumeration  of  specific  powers-;  buti 
it  plainly  extends  far  beyond  ttTem,  and  creates  a  general  authority  ialj 
congress  to  pass  all  laws,  which-  tliey  may  deem  for  the  common  dfe-' 
fence  or  general  welfare.^    Undtr  such  circumstances,  the  constitution 
would   practically   create   an   unlimited   national   government.     The 
enumerated  powers  would  tend  to  embarrassment  and  confusion ;  since 
they  would  ouly  give  rise  to  doubts,  as  to  the  true  extent  of  the  gene- 
.  ral  power,  or  of  the  enumerated  powers. 

§  910.  One  of  the  most  common  ma.'cims  of  interpretation  is,  (as 

■  Frcwdent  Monroe's  Message,  4ih  Muy,  isas,  p.  32, 33. 
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I  has  been  already  stated,)  that,  as  an  exception  strengthens  the  fore; 
lof  a  law  in  cases  not  excepted,  so  enumeration  weakens  it  in  cases  iw 
MBnumeratcd.    But,  how  could  it  be  applied  with  success  to  the  inter 
pretation  of  the  constitution  of  the  United  States,  if  the  enumerated 
powers  were  neither  exceptions  from,  nor  additions  to,  the  general 
power  to  provide  for  the  common  defence  and  general  welfare  ?    To 
ffve  the  enumeration  of  the  specific  powers  any  sensible  place  or  ope- 
ration in  the  constitution,  it  is  indispensable  to  construe  them,  as  not 
wholly  and  necessarily  embraced  in  the  general  power,     yhe  common 
principles  of  interpretation  would  seem  to  instruct  us,  that  the^diSerent 
parts  of  the  same  instrument  ought  to  be  so  expoiinded,  ajs  to  gife 
meaning  to  every  part,  which  will  bear  it.    Shall  one  part  of  the  same 
sentence  be  excluded  altogether  from  a  share  in  the  meamng ;  and 
shall  the  more  doubtful  and  indefinite  terms  be  retained  in  their  fuD 
extent,  and  the  clear  and  precise  expressions  be  denied  any  significJt- 
tion  ?    For  what  purpose  could  the  enumeration  of  particular  powers 
be  inserted,  if  these  and  all  others  were  meant  to  be  included-in  the 
preceding  general  power  ?    Notliing  is  more  natural  or  common,  ihan 
first  to  use  a  general  phrase,  and  then  to  quaUfy  it  by  a  recital*of 
particulars.    But  the  idea  of  an  enumeration  of  particulars,,  whicl 
neither  explain,  nor  qualify  the  general  meaning,  and  cait  have  no 
other  effect,  than  to  confound  and  mislead,  is  an  absurdity,  which  no 
one  ought  to  charge  on  the  enlightened  autliors  of  the  constitution.^ 
It  would  be  to  charge  them  either  with  premeditated  folly,  or  premedi- 
tated fraud. 

§  911.  On  the  other  hand,  construing  this  clause  in  connection  with, 
.  and  as  a  part  of  the  preceding  clause,  giving  the  power  to  lay  taxes, 
j^  it  becomes  sensible  and  operative.  It  becomes  a  qualification  of  thit 
clause,  and  limits  the  taxing  power  to  objects  for  the  common  defence 
or  general  welfare.  It  then  contains  no  grant  of  any  power  whatso- 
ever ;  but  it  is  a  mere  expression  of  the  ends  and  purposes  to  be  eflfected 
by  the  preceding  power  of  taxation.^ 

§  912.  An  attempt  has  been  sometimes  made  to  treat  this  clause,  as 
distinct  and  independent,  and  yet  as  having  no  real  significancy  per  ie^ 


J  The  Federalist,  No.  41. 

'  Sec  Debates  on  the  Judiciary  in  1802,  p.  332  j  Dane's  App.  §  41 ;  President  Ifon- 
roe'a  Messajje  on  Internal  Improvements,  4th  May,  1822,  p.  32,  33j  1  Tuck.  Black. 
App.  231. 
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bttlJf  ^U  may  be  so  a&id^  aa  &  mere  prelude  to  the  succeeding  enumO'l 
rated  powers.     It  is  not  improbable,  that  this  mode  of  explanation  has 
been  suggested  hy  the  fact,  that  in  the  revised  draft  of  the  constitution 
in  the  conventioii  the  clause  was  separated  from  the  preceding  exacU; 
in  the  same  manner,  as  every  succeediug  clause  was,  viz.  by  a  semi- 
colon, and  a  break  in  the  paragraph ;  and  that  it  now  stands,  in  some 
copies,  and  it  is  stud,  that  it  stands  in  the  oCGcial  copy,  with  a  semi- 
colon interposed.^     But  this  circumstance  will  be  found  of  very  little 
weight,  when  the  origin  of  tbe  clause,  and  its  progress  to  its  present 
state  are  traced  in  the  proceedings  of  the  convention.    It  will  then  I 
appear,  that  it  was  first  introduced  as  an  appendage  to  the  power  to  lay  I 
tases.^    Eut  there  is  a  fundamental  objection  to  the  interpretation  i 
thus  attempted  to  he  muntuned,  which  is,  that  it  robs  the  clause  of  f 
all  eCGcacy  and  meaning.     No  person  has  a  right  to  assume,  that  any 
part  of  the  constitution  is  useless,  or  is  without  a  meaning ;  and  a  for- 
tiori no  person  has  a  right  to  rob  any  part  of  a  meaping,  natural  and 
appropriate  to  the  language  in  the  connection  in  which  it  stands." 
Now,  the  words  have  such  a  natural  and  appropriate  meaning,  as  a 
qualification  of  the  preceding  clause  to  lay  taxes.     Why,  then,  should 
such  a  meaning  be  rejected  ? 

§  913.  It  is  nc^ufficient  answer  to  say,  that  the  clause  ought  to  be 
regarded,  merely  as  containing  "  general  terms,  explained  and  limited, 
by  the  subjoined  specifications,  and  therefore  requiring  no  critical 
attention,  or  studied  precaution ; "  *  because  it  is  assuming  the  veiy 
point  in  controversy,  to  assert,  that  the  clause  b  connected  with  any 
subsequent  specifications.     It  is  not  said,  to  "  provide  for  the  common  I 
defence,  and  general  welfare,  in  manner  following,  viz."  which  would  I 
be  the  natural  expression,  to  indicate  such  an  intention.    But  it  stands  | 
entirely  disconnected  from  every  subsequent  clause,  both  in  sense  and  > 
punctuation ;  and  is  no  more  a  part  of  them,  than  they  are  of  tiie 


■  Jonm.  of  CoiitBnt[an,  p.  356 ;  Id.  494  ;  2  United  Slates  Law  Joamal,  p.  !64,  April, 
1S26,  New  York.  In  (bo  Federalist,  No-  41,  tlic  oirciimstanci;,  tlint  it  is  separated  from 
the  BDcceeding  clauses  hy  a  seinieolon  b  noticed,  Tlw  printed  Joornal  oT  llie  Coni-ention 
gires  tlie  rCTUed  draft  from  Mr.  Jlrearly'i  copy,  as  above  gtnted.  See  Journal  of  Con- 
Teation,  p.  351,  S56.  See  President  Monroe's  Message  on  Internal  Improvements,  4tb 
UaT.  1822,  p.  16,  32,  £c. 

>  Joum.  of  Convention,  p.  323.  324,  326. 

>  President  Monroe's  Message,  4  May,  1922,  p.  33,  33. 

'   *  Fresiilent  Madison's  Lettei  to  Mr.  Bleveiison,  27  Not.  1830. 
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power  to  lay  taxes.  Besides ;  what  suitable  application,  in  such  i 
sense,  would  there  be  of  the  last  clause  in  the  enumeration,  viz.,  the 
clause  "  to  make  all  laws,  necessary  and  proper  for  carrying  into  ex- 
ecution the  foregoing  powers,  &c.  ?  "  Surely,  this  clause  is  as  appli- 
cable to  the  power  to  lay  taxes,  as  to  any  other  ;  and  no  one  wouli 
dream  of  its  being  a  mere  specification,  under  the  power  to  prciviJc 
for  the  common  defence,  and  general  welfare. 

§  914.  It  has  been  said  in  support  of  this  construction,  that  in  ihe 
articles  of  confederation  (art.  8)  it  is  provided,  that  "  all  charges  c: 
"  war,  and  all  other  expenses,  that  shall  be  incurred  for  the  commc* 
**  defence,  or  general  welfare,  and  allowed  by  the  United  States  in  coii- 
'  "  gross  assembled,  shall  be  defrayed  out  of  a  common  treasury,  &c. ;" 
and  that  "  the  similarity  in  the  use  of  these  same  phrases  in  these  two 
"  great  federal  charters  may  well  be  considered,  as  rendering  their 
*'  meaning  less  Uable  to  misconstruction ;  because  it  will  scarcely  be 
**  said,  that  in  the  former  they  were  ever  understood  to  be  either  i 
"  general  grant  or  power,  or  to  authorize  the  requisition  or  application 
"  of  money  by  the  old  congress  to  the  common  defence  and  (or) ' 
"  general  welfare,  except  in  the  cases  afterwards  enumerated,  which 
^  ^^  explained  and  limited  their  meaning ;  and  if  such  was  the  limited 
"  meaning  attached  to  these  phrases  in  the  very  instrument  revised  and 
iV'  remodelled  by  the  present  constitution,  it  can  never  be  supposed,  that 
\r  when  copied  into  tliis  constitution,  a  diJFerent  meaning  oagl^t  to  be 
t  y  attached  to  them."  ^  Without  stopping  to  connder,  whether  the 
Constitution  can  in  any  just  and  critical  sense  be  deemed  a  revision  and 
remodelling  of  the  confederation,^  if  the  argument  here  stated  be  of 
any  value,  it  plainly  establishes,  that  the  words  ought  to  be  construed, 
as  a  qualification  or  limitation  of  the  power  to  lay  taxes.  By  the  coa- 
federation,  all  expenses  incurred  for  the  common  defence,  or  general 
welfare,  arc  to  bo  defrayed  out  of  a  common  treasury,  to  be  suppUed 
by  requisitions  upon  the  states.  Instead  of  requisitions,  the  constito- 
tion  gives  the  right  to  the  national  government  directly  to  lay  taxee. 
So,  that  the  only  difference  in  this  view  between  the  two  clauses  is,  as 
to  the  mode  of  obtaining  the  money,  not  as  to  the  objects  or  purposes, 


*  "  Or**  is  the  word  in  the  article. 

'  Virginia  Report  and  Resolutions  of  7  January,  1800.    See  also  the  Federalist, 
2^0.41. 
'  See  the  Federalist,  No.  40. 
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to  Yfliich  it  is  to  be  applied.  If  then  the  constitatioa  were  to  be  coo- 
atrued  according  to  the  true  bearing  of  thia  argument,  it  would  read 
tbua  ;  congress  shall  have  power  to  la;  taxes  for  "  all  charges  of  war, 
"  and  all  other  expenses,  that  shall  be  incurred  for  the  common  de- 
"  fence  or  general  welfare."  This  plunly  makes  it  a  quiJification  of 
the  taxing  power ;  and  not  an  independent  proTision,  or  a  general 
index  to  the  succeeding  specifications  of  power.  There  is  not,  how- 
ever, any  solid  ground,  upon  which  it  can  be  for  a  moment  maintmned, 
that  the  language  of  the  constitution  is  to  be  enlarged,  or  restricted  by 
the  language  of  the  confederation.  That  would  be  to  make  it  speak, 
what  its  words  do  not  import,  and  its  objects  do  not  justify.  It  would 
be  to  append  it,  as  a  codicil,  to  an  instrument,  which  it  was  designed 
wholly  to  supersede  and  vacate. 

§  915.  But  tiie  argument  in  its  other  branch  rests  on  an  assumed 
basis,  which  is  not  admitted.  It  supposes,  that  in  the  confederation  no 
expenses,  not  strictly  incurred  nnder  some  of  the  subsequent  specified 
powers  given  to  the  continental  congress,  could  be  properly  payable 
out  of  the  common  treasury.  Now,  that  is  a  proposition  to  be  proved ; 
and  is  not  to  be  taken  for  granted.  The  confederation  was  not  finally 
ratified,  so  as  to  become  a  binding  instrument  on  any  of  the  states, 
until  March,  1781.  Until  that  period  there  could  be  no  practice  or 
construction  under  it ;  and  it  is  not  shown,  that  subsequently  there 
was  any  exposition  to  the  efiect  now  insisted  on.  Indeed,  after  the 
peace  of  1783,  if  there  had  been  any  such  exposition,  and  it  had  been 
unfavorable  to  tiie  broad  exercise  of  the  power,  it  would  have  been 
entitled  to  less  weight,  than  usually  belongs  fo  the  proceedings  of 
public  bodies  in  the  administration  of  their  powers ;  since  the  decline 
and  fall  of  the  confederation  were  so  obvious,  that  it  was  of  littie  use 
to  exert  them.  The  states  notoriously  daregarded  the  rights  and  pre- 
rogatives admitted  to  belong  to  the  confederacy ;  and  even  the  requi- 
sitions of  congress,  for  objecta  most  unquestionably  within  their  consti- 
tutional authority,  were  openly  denied,  or  silently  evaded.  Under 
such  circumstances,  congress  would  have  little  inclination  to  look 
closely  to  their  powers ;  since,  whether  great  or  small,  large  or  narrow, 
they  were  of  little  practical  value,  and  of  no  practical  cogency. 

^  916.  But  it  does  so  happen,  that  in  point  of  fact,  no  such  nnfii- 
Yorable  or  restrictive  interpretation  or  practice  was  ever  adopted  by 
the  continental  congress.  On  the  contrary,  they  construed  their 
power  on  the  subject  of  reqiusitjons  and  taxation,  exactly  as  it  is  now 


ble.  But  the  practice  was  cent 
of  congress  umicr  the  confedera 
gates  to  congress  the  power  " 
"raised  for  the  service  of  the 
"apply  Iho  lame  for  deftajing 
lides,  that  congress  shall  not  " ; 
"■ary  for  tiie  difence  and  wd, 
"  them,  4c.  nnleas  nine  states  s 
haw,  in  the  eighth  article,  a  dec 
"  all  other  expenses,  that  shall  b 


■  M».  MBdiion  bimjolf,  in  bis  tetttr 

**»»».    Tb<«  «M„  ,„„,,,  i 

•~4k.blt,  .rf  .  „.a„^ 

aM«tr,  prolonged  the  exer^  nfen  on' 

"™^' "  "»  ««»ben  of  a.1  bodr 
P«toM7^.beia„.f4.1,™i 

»•  nmeltai  under  the  confalemion,  w., 

»7  e>«me  6»  .ny  objeci.,  ,ba  4,  ™ 

m.    And  jit  we  n„  nn,  ^^ 

"™*  ^^r  ■■  nmoo  .rta,  ih.V; 
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"  general  welfare,  &c.  shall  bo  defrayed  out  of  a  common  treasury  ; " 
and  in  the  mntii  article,  an  express  power  to  ascertain  the  necessary 
sums  of  money  to  be  raised  for  the  public  service ;  and  then,  that  the 
necessary  sums  for  the  defence  and  welfare  of  the  United  States,  (and 
not  of  the  United  States  alone,  for  the  words  are  added,}  or  of  any  of 
tliem,  shall  be  ascertained  by  the  assent  of  nine  states.  Clearly  there- 
fore, upon  the  plain  language  of  the  articles,  the  words  "common 
defence  and  general  welfare,"  in  one,  and  "  defence  and  welfare,"  in  , 
another,  and  "  public  service,"  in  another,  were  not  idle  words,  but 
wore  descriptive  of  the  very  intent  and  objects  of  the  power ;  and  not 
confined  even  to  the  defence  and  welfare  of  all  the  states,  but  extend- 
ing to  the  welfare  and  defence  of  any  of  them.^  The  power  then  is, 
in  this  view,  even  larger  than  that  conferred  by  the  constitution. 

§  917.  But  there  is  no  ground  whatsoever  which  authorizes  any 
resort  to  the  confederation,  to  interpret  the  power  of  taxation  which  is 
conferred  on  congress  by  the  constitution.  The  clause  has  no  refer- 
ence whatsoever  to  the  confederation,  nor  indeed  to  any  other  clause 
of  the  constltntion.  It  is,  on  its  face,  a  distinct,  substantive,  and  inde- 
pendent power.  "Who,  then,  is  at  hberty  to  say  that  it  is  to  be  limited 
by  other  clauses,  rathor  than  they  to  be  enlarged  by  it;  since  there  is 
no  avowed  connection  or  reference  from  the  one  to  the  others  ?  Inter- 
pretation would  here  desert  its  proper  office,  that  which  requires  that 
"  every  part  of  the  expression  ought,  if  possible,  to  be  allowed  some 
"meaning,  and  be  made  to  conspire  to  some  common  end."' 

§  918.  It  baa  been  farther  said,  in  support  of  the  construction  dot 
under  consideration,  that  "  whether  the  phrases  m  question  are 
construed  to  authorize  every  measure  relating  to  the  common  defence 
and  general  welfare,  as  contended  by  some  ;  or  every  measure  only 
in  which  there  might  be  an  application  of  money,  as  suggested  by 
the  caution  of  others  ;  tJio  effect  must  substantially  bo  the  same,  in 
destroying  the  import  and  force  of  tho  particular  enumeration  of 
powers  which  follow  these  general  phrases  in  the  constitution.  For  it 
: ^^ 

'  2  ElUofs  Deb.  195.  i 

»  Tho  Fcdemlist,  No. 40.  Jn  Uic  fimt  draft,  of  Dr.  FranUta,  in  1775,  tliedauso  wail 
ag  follows:  "All  clinr^a  of  irnrs,  nod  all  other  gcDCral  expenses,  to  bo  incarred  for  tbs 
common  welfur«,  f^hnll  be  dcfniyeil,"  &c.  In  Mr.  Dickinaon's  droA,  in  July,  1776,  the- 
words  were,  "^Ul  cKorgcs  of  wars,  and  all  other  expensci,  that  shall  be  incurred  lor  Ihe  | 
common  defence,  or  gcncrol  icclftre,"  &c. ;  and  these  words  ven  sub^eqaeDtly  n 
1  Secret  Jour,  of  CongTCSS,  (pilntod  in  1B21,}  p.  SS5,  294,  307,  323  to  3S5,  3H, 
VOL.  I.  54 
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ie  evidoDt,  that  there  ia  not  a  nnglo  po-tror  wlutsoercr  which  mj  not 
have  some  reference  to  the  common  defence  or  the  general  wel&ro ; 
nor  a  power  of  any  magnitude,  which,  in  ita  exerciso,  does  not  invoire 
or  admit  an  application  of  money.  The  government,  therefore,  wlucfa 
posaesaes  power  in  either  one  or  the  other  of  these  extenta,  is  a 
government  witbont  limitations,  formed  by  a  particular  ennmcratioa  of 
powers  ;  and,  consequently,  the  meaning  and  effect  of  this  particular 
enumeration  is  destroyed,  by  the  exposition  given  to  these  general 
phrases."  The  conclusion  deduced  from  these  premises  U,  titat, 
nndor  the  confederation  and  the  constitution,  "  congress  is  authoriied 
to  provide  money  for  the  common  defence  and  general  wel&re.  In 
hoth  is  subjoined  to  this  authority  an  encmeration  of  the  cases  to 
which  their  powers  shall  extend.  Money  cannot  be  applied  to  the 
general  wol&re,  otherwise  than  by  an  application  of  it  to  some  par- 
ticular measure,  conducive  to  the  general  welfare.  Whenever,  then- 
fore,  money  haa  been  raised  hy  the  general  authority,  and  is  to^ 
applied  to  a  particular  measure,  a  qneation  arisee,  whether  the  pl^ 
ticular  mcasuir  bi'  inthiu  tlio  eimuievattTl  .lutliorltics  vosicd  in  the 
congress.  If  itbe,  the  money  requisite  for  it  may  be  applied  to  it ; 
if  it  be  not,  no  such  application  can  be  made.  This  fair  and  obvious 
interpretation  coincides  with,  and  is  enforced  by,  the  clause  in  the 
constitution,  which  declares  that  no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  by  law.  An  appropria- 
tion of  money  to  the  general  welfare  would  be  deemed  rather  a  mock- 
ery than  an  observance  of  this  constitutional  injunction." ' 

§  919.  Stripped  of  the  ingenious  texture,  by  which  this  argument 
is  disguised,  it  ia  neither  more  nor  less,  than  an  attempt  to  obliterate 
from  the  constitution  the  whole  clause,  "  to  pay  the  debts,  and  provide 
for  the  common  defence  and  general  welfare  of  the  Umted  States,"  aa 
entirely  senseless,  or  inexpressive  of  any  intention  whatsoever.'  Strike 
them  out,  and  the  constitution  is  exactly  what  the  argument  contends 
for.  It  is,  therefore,  an  argument,  that  the  words  ought  not  to  be  in 
the  constitution ;  because  if  they  are,  and  have  any  meaning,  they 
enlarge  it  beyond  the  scope  of  certiun  other  enumerated  powers,  and 
this  is  both  mischievous  and  dangerous.     Being  in  the  constitution, 


1  Virfjiniii  Rcsoliitions,  of  Btb  Jnnuan-,  ISO" 
Madison's  veto  messtnjo,  of  3d  of  March,  ISl", 
•  4  BUioi's  Uel>;  2361 
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tbey  are  to  be  deemed,  vox  et  preterea  nihil,  an  emptj  sound  and  v^ 
jibrasoology,  a  finger-board  pointing  to  otber  powers,  but  baving  no 
use  whatsoever,  since  these  powers  are  sufficiently  apparent  without.^ 
Now,  it  \a  not  too  mucb  to  say,  that  in  a  constitution  of  govomment, 
framed  and  adopted  by  the  people,  it  is  a  most  unjustifiable  latitude  of 
iatcrpretatiou  to  deny  effect  to  any  clause,  if  it  is  sensible  in  tbe  lan- 
guage, in  which  it  is  expressed,  and  in  tbe  place,  in  which  it  stands. 
If  words  are  inserted,  we  are  bound  to  presume,  that  they  have  some 
definite  object  and  intent ;  and  to  reason  them  out  of  tbe  constjtutioa 
upon  arguments  ah  inconoenienti,  (which  to  one  mind  may  appear 
wholly  unfounded,  and  to  another  wholly  satisfactory,)  is  to  make  a 
new  constitution,  not  to  construe  the  old  one.  It  is  to  do  tbe  very 
thing,  which  is  so  often  complained  of,  to  make  a  constitution  to  suit 
our  own  notions  and  wishes,  and  not  to  administer,  or  construe  that, 
wliich  the  people  have  given  to  the  country. 

§  920.  But  what  is  tbe  argument,  when  it  is  thoroughly  sifted  ?  It  ; 
reasons  upon  a  supposed  dilemma,  upon  which  it  suspends  the  advo- 
cates of  the  two  contrasted  opinions.  If  the  power  to  provide  for  the 
common  defence  and  general  welfare  is  an  Independent  power,  then  it 
i^  g.iid,  that  tbe  government  is  unlimited,  and  the  subsequent  enumera- 
tion of  powers  is  unnecessary  and  useless.  If  it  is  a  mere  appendage 
or  quali&cation  of  the  power  to  lay  taxes,  still  it  involves  a  power  of 
general  appropriation  of  tbe  moneys  so  raised,  which  indirectly  pro- 
duces the  same  result.^  Now,  the  former  position  may  be  safely 
admitted  to  be  tmo  by  those,  who  do  not  deem  it  an  independent 
power ;  but  the  latter  position  is  not  a  just  conclusion  from  the  premises, 
which  it  states,  tliat  it  is  a  qualified  power.  It  is  not  a  lo^cal,  or  a 
practical  sequence  from  the  premises  ;  it  is  a  non  sequitur. 

§  021.  A  dilemma,  of  a  very  difierent  sort,  might  be  fairly  put  to 
those,  who  contend  for  the  doctrine,  that  the  words  are  not  a  qualifica- 
tion of  the  power  to  lay  taxes,  and,  indeed,  have  no  meaning,  or  use 
per  Be.  The  words  are  found  in  the  clause  respecting  taxation,  and  aa 
a  part  of  that  clause.    If  the  power  to  tax  extends  simply  to  the  pay- 

■  In  a  Debate  of  Ttli  of  Februar}-,  IT92,  {4  Elliot's  Deb.  236,)  Mr.  MadJion  pats 
them,  (minifctitiy  na  his  owa  construe tiou,)  "  aa  a  sort  of  caption,  or  general  description 
of  the  apccilii'd  powers,  and  its  Imviiig  no  farther  meaning,  unrl  giving  no  further  powers, 
tluin  wliiit  is  found  In  thitt  sjieeilieniion.''  Seo  also,  Mr.  Madison'^  TCto  message,  on  tho 
Bai^  Bonus  Bill,  3d  Mnreh,  ISIT.    4  Elliot's  Deb.  2S0,  281 

:  4  Elliot's  Deb.  380,381, 


vide  for  the  common  <k'fcnco  and 
enlarging  the  yiower  to  those  ohje< 
which  belong  to  the  clause.     All 
and  do  not  touch  taxation.     No  adi 
ive  power  will  contend,  that  the 
•nUiomes  the  pajment  of  all  deb 
tbwma  to  iaonr,  whether  for  nationi 
/  The  words,  "  to  pay  debts,"  are  the 
I    debt!  to  be  incurred  "  for  the  camm 
*      wluoh  will  justify  congress  in  incur. 
Bat  the  language  is  not  confined  to 
moa  defence  and  general  welfiire, 
merfllj ;  bat  "  to  provide  for  the  o 
£Mte."    That  is,  congress  may  lay  ta 
mon  defence  and  geberal  welfare. 
rtgeoting  one  part  of  the  qualifying  o! 
or  enlotging  the  words  tat  some  p 
odiers. 
*^    \  922.  A  power  to  lay  taxes  for  m 
nl  power  j  a  power  to  lay  taxes  for  ofl 
ed  power.    A  power  to  lay  taxes  fbr 
I  wel&re  of  the  ITnited  States  b  not  in 
I  It  is  limited  to  those  objects.    It  < 
:    dma.    If  the  defence  proposed  by  i 
j    of  dte  United  States,  if  ^le  welfare 
I  koal,  IS  contradistiDgmEihed  from  nat 
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stances,  necesaanly  a  qAalified  power.  If  it  is  so,  how  then  does  it 
ftfTcct  or  in  tho  slightest  degree  trench  upon  the  other  enumerated 
powers  ?  Ko  one  will  pretend,  that  the  power  to  lay  taxes  would,  in 
general,  have  superseded,  or  rendered  unnecessary  all  the  other  enu- 
merated powers.  It  wovdd  neither  enlarge,  nor  qualify  them.  A 
power  to  tax  does  not  include  them.  Nor  would  they,  (aa  unhappily 
the  confederation  too  clearly  demonstrated,)^  necessarily  include  a 
power  to  tax.  Each  has  its  appropriate  office  and  objects ;  each  may 
exist  without  necessarily  interfering  with,  or  anniiulating  the  otiier. 
No  one  will  pretend,  that  the  power  to  lay  a  tax  necessarily  includes 
the  power  to  declare  war,  to  pass  naturalization  and  bankrupt  laws,  to 
coin  money,  to  establish  post  offices,  or  to  deEne  piracies  and  felonies 
on  the  high  seas.  Nor  would  either  of  these  bo  deemed  necessarily 
to  include  the  power  to  tax.  It  might  be  convenient ;  but  it  would 
not  be  absolutely  indispensable. 

§  923.  The  whole  of  the  elaborate  reasomng  upon  the  propriety  of 
granting  tho  power  of  taxation,  pressed  with  bo  much  ability  and 
earnestness,  both  in  and  out  of  the  convention,^  as  vital  to  the  operar 
tions  of  the  national  government,  would  have  been  useless,  and  almost 
absurd,  if  tho  power  was  included  in  the  subsequently  enumerated 
powers.  If  the  power  of  taxing  was  to  be  granted,  why  should  it  not  bo 
qualified  according  to  the  intention  of  the  framers  of  the  constitution  ? 
But  then,  it  is  said,  if  congress  may  lay  taxes  for  the  common  defence 
and  general  welfare,  the  money  may  be  appropriated  for  those  purposes, 
although  not  within  the  scope  of  the  other  enumerated  powers.  Cer- 
tainly it  may  be  so  appropriated ;  for  if  congress  is  authorized  to  lay 
taxes  for  such  purposes,  it  would  be  strange,  if,  when  r^sed,  the  money 
could  not  bo  applied  to  them.  That  would  be  to  give  a  power  for  a 
certain  end,  and  Uien  deny  the  end  intended  by  the  power.  It  is 
added,  **  that  there  is  not  a  single  power  whatsoever,  which  may  not 
have  some  reference  to  tho  common  defence  or  general  welfare ;  nor  a 
power  of  any  magnitude,  which,  in  its  exercise,  does  not  involve,  or 
.  admit  an  application  of  money."  If  by  the  former  language  is  meant, 
that  there  is  not  any  power  belonging,  or  incident  to  any  goveniment, 
which  has  not  some  reference  to  the  common  defence  or  general  wel- 


>  Sec  Tho  F«cicmli*t,  No.  21,  22,  .30;  1  Elliot's  Debotca,  318. 
'  Sea  ThQ  ITduralitt,  So-  30  to  37. 
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fare,  tlie  proportion  m&j  be  peremptorily  deoied.  Many  gorcmmeote 
possess  powers,  which  have  no  application  to  either  of  these  objects  in  a 
just  sense ;  and  itomc  possess  powers  repugnant  to  both.  If  it  is  meant, 
that  there  ia  no  power  beloapng,  or  incident  to  a  good  government, 
and  especially  to  a  republican  government,  which  may  not  have  soma 
reference  to  those  ohjecte,  that  proposition  may,  or  may  not  be  tme; 
but  it  lias  nothing  to  do  with  the  present  inquiry.  The  only  question 
b,  whother  a  mere  power  to  lay  taxes,  and  appropriate  money  for  tbe 
common  defence  and  general  welfare,  does  include  all  the  other  powets 
of  government;  or  even  does  include  the  other  enumerated  powecs 
(limited  as  thoy  arc)  of  the  national  government.  Ko  person  can"^ 
answer  in  tiic  affirmative  to  either  part  of  the  inquiry,  who  haa  fully 
considered  tho  subject.  The  power  of  taxa^ou  is  but  one  of  a  muUi- 
tudc  of  powers  belonging  to  governments;  to  tie  state  govemmants, 
as  well  as  tho  national  government.  Would  a  power  to  tax«autbortM 
a  state  govemmont  to  regulate  the  dsBcent  and  distribution  of  estato; 
to  prescribe  Uie  form  of  conveyances ;  to  establish  coarta  of  justwe  Ibc 
general  purpose?;  to  logislalc  cusiiecliii^  p'Tsonal  riiilit^,  or  tlio  gene- 
ral dominion  of  property;  or  fco  punish  all  offences  against  society? 
Would  it  confide  to  congress  the  power  to  grant  patent  rights  for 
invention  ;  to  provide  for  counterfeiting  the  public  securities  and  coin ; 
to  constitute  judicial  tribunals  with  the  powers  confided  by  the  third 
article  of  tho  constitution ;  to  declare  war,  and  r^e  armies  and 
navies,  and  make  regulations  for  their  government ;  to  exercise  exclu- 
sive legislation  in  the  territories  of  the  United  States,  or  in  other 
ceded  places ;  or  to  make  all  laws  necessary  and  proper  to  carry  into 
effect  all  the  powers  given  by  the  constitution  ?  The  constitution  itself 
upon  its  face  refutes  any  such  notion.  It  gives  the  power  to  tax,  as  a 
aubstanlive  power ;  and  givra  others,  as  equally  substantive  and  inde- 
pendent. ~* 
§  ?2-l.  That  the  same  means  may  sometimes,  or  often,  be  resorted 
to,  to  carry  into  effect  the  different  powers,  famishes  no  objection  ;  for 
that  is  common  to  all  governments.  That  an  appropriation  of  money 
may  be  the  usual,  or  best  mode  of  carrying  into  effect  some  of  these 
powers,  furnishes  no  objection ;  for  it  is  one  of  the  purposes,  for  which, 
the  argument  itself  admits,  that  the  power  of  taxation  is  given.  That 
it  is  indispensable  for  the  due  exercise  of  all  the  powers,  may  admit  of 
some  doubt.  The  only  real  question  is,  whether,  even  admitting  the 
power  to  lay  taxes  is  appropriate  for  Bome  of  the  purposes  of  other 


f^^ 
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enumerated  povers,  (for  no  one  will  contend,  that  it  iriU,  of  itself 
reach,  or  provide  for  them  all,)  it  is  limited  to  Buch  appropiiations,  as 
grow  out  of  the  exercise  of  Hioee  powers.  In  other  words,  whether  it 
is  an  incident  to  those  powers,  or  a  substantive  power  in  otlier  cases, 
which  may  concern  the  common  defence  and  tlie  general  welfare.  If 
there  are  no  other  cases,  which  concern  the  common  defence  and  gene- 
ral welfare,  except  tiiose  within  the  scope  of  the  other  enumerated 
powers,  the  discusdon  is  merely  nominal  and  frivolous.  If  there-  are 
such  cases,  who  is  at  liberty  to  say,  that,  being  for  tho  common  defence  * 
and  general  wel&re,  the  constitution  did  not  intend  to  embrace  them  7 
The  preamble  of  the  constitution  declares  one  of  the  objects  to  be,  to  ' 
provide  for  the  common  defence,  and  to  promote  the  general  wel&re ; 
and  if  the  power  to  lay  taxes  is  in  express  terms  given  to  provide  for 
the  common  defence  and  general  welfare,  what  ground  can  there  be  to  ^^ 
construe  the  power,  short  of  the  object  1  To  say,  that  it  shall  be 
merely  auxiliary  to  other  enumerated  powers,  and  not  co-extensive 
with  its  own  terms,  and  its  avowed  objects  ?  One  of  the  best  esta- 
blished rules  of  interpretation,  one,  which  common  sense  and  reason  for^ 
Wd  us  to  overlook,  is,  that  when  the  object  of  a  power  is  clearly  defined 
by  its  terms,  or  avowed  in  the  context,  it  ought  to  be  constracd,  so  as 
to  obtain  the  object,  and  not  to  defeat  it.  The  circumstance  that,  so 
construed,  tlie  power  may  be  abused,  is  no  answer.  Ail  powcra  may 
be  abused.;  but  are  they  then  to  be  abridged  by  those,  who  are  to  ad- 
minister them,  or  denied  to  have  any  operation  ?  If  the  people  frame 
a  constitution,  tho  rulers  are  to  obey  it.  Neitiier  ruler3,-nor  any  other 
functionaries,  much  less  any  private  persons,  hare  a  right  to  cripple  it, 
because  it  is  according  to  their  own  views  inconvenient  or  dangerous, 
unwise  or  impolitic,  of  narrow  limits,  or  wide  influence. 

§  025.  Besides;  the  argument  itself  adnuts,  that  *' congress  is  au- 
**  thorized  to  provide  money  for  the  common  defence  and  general  wel- 
"  fare."  It  b  not  pretended,  that,  when  the  tax  is  laid,  the  specific 
objects,  for  which  it  is  liud,  are  to  be  specified,  or  that  it  is  to  be  sciely '. 
applied  to  those  objects.  That  would  be  to  insert  a  limitation,  nowhere  \  \ 
stated  in  tho  text.  But  it  is  said,  that  it  must  be  applied  to  the  geite-  \  \ 
ral  welfare ;  and  that  can  only  be  by  an  application  of  it  to  some  f  ar- 
ticular measure,  conducive  to  the  general  welfare.  This  is  admitted. 
But  then,  it  is  added,  that  this  particular  measure  must  be  within  the 
enumerated  authorities  vested  in  congress,  (that  is,  witiiin  some  of  the 
powers  not  embraced  in  the  first  clause,}  otherwise  the  appUeatioa  is 
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not  authorize^.'  Why  not,  since  it  is  fi^r  thu  general  welfare  V  No 
reason  is  assigned,  except,  that  nob  being  within  the  scope  of  tliom 
enumerated  powers,  it  ia  not  given  hy  the  constitution.  Now,  tlie  pro- 
mises may  be  true ;  but  the  conclusion  dw>s  not  follow,  unloss  the  words 
commoH  defence  and  general  irdfare  arc  limited  to  the  specificadona 
included  in  those  powers.  So  that,  itflcr  all,  wo  arc  led  back  to  tbe 
same  reasoning,  which  construes  the  words,  as  having  no  meaning  per  t^ 
but  ad  dependent  upon,  and  an  exponent  of,  the  emimerated  powers. 
Now,  this  conclusion  is  not  justified  by  the  natural  councctiou  or  collo- 
cation of  the  words ;  and  it  stnps  them  of  all  reasonable  force  and  eS- 
cacy.  And  yet  we  are  told,  that  "  this  fair  and  obvioiia  interpretation 
coincides  with,  and  is  enforced  by,  tlie  clause  of  the  constitution,  wiuoh 
provides,  that  no  money  shall  be  drawn  from  the  treasury',  bat  in  con- 
sequence of  appropriations  by  law  ; "  as  if  tbe  clause  did  not  equally 
apply,  as  a  restraint  upon  drawing  money,  whiehever  construclioa  is 
adopted.  Suppose  congress  to  possess  the  most  unlimited  power  to 
appi'oprialfl  money  for  the  general  welfare  ;  would  it  not  be  still  tnw, 
that  it  could  not  be  drawn  from  the  treasury,  until  an  appropriation 
was  made  by  some  law  passed  by  congress  ?  This  last  clause  is  a 
limitation,  not  upon  the  powers  of  congress,  but  upon  the  acta  of  the 
executive,  and  other  public  officers,  in  regard  to  the  public  moneys  in 
the  treasury. 
/  §  920.  The  argument  in  favor  of  the  construction,  which  treats  the 
clause,  as  a  qualification  of  tbe  power  to  lay  taxes,  has,  perhaps,  never 
been  presented  in  a  more  concise  or  forcible  shape,  than  in  an  official 
opinion,  deliberately  given  by  one  of  oui-  most  distinguished  statesmen.^ 
"  To  lay  taxes  to  provide  for  tlie  general  welfare  of  the  United  States, 
is,"  says  he,  "to  lay  taxes  for  tite  purjiose  of  providing  for  the  gene- 
ral welfare.  For  the  laying  of  taxes  ia  the  power,  and  the  general 
welfare  the  purj>ose,  for  which  tbe  power  is  to  be  exercised.  Congress 
are  not  to  lay  taxes  ad  libitum,  for  any  purpose  they  please  ;  but  only 
to  pay  the  debts,  or  provide  for  the  welfare  of  the  union.  In  like  man- 
.  ner  they  are  not  to  do  any  thing  they  please,  to  provide  for  the  general 
welfare  ;  but  only  to  lay  taxes  for  that  purpose.  To  consider  the  lat- 
ter phrase,  not  as  describing  the  purpose  of  the  first,  but  as  giving  a 
distinct  and  independent  power  to  do  any  act  they  please,  which  might 
be  for  the  good  of  the  union,  would  render  all  the  preceding  and  sub- 


'  See  nlso  4  Elliot'9  Debates,  3i 


*  Mr.  JcSunou. 
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sequent  enumerationa  of  power  completelj  useleaa.  It  would  reduco 
the  whole  instrument  to  a  single  phrase,  that  of  instituting  a  congress 
with  power  to  do  whatever  would  be  for  the  good  of  the  United  States ; 
and,  as  they  would  be  the  sole  judges  of  the  good  or  evil,  it  would  also 
be  a  power  to  do  whatever  evil  they  pleased.  It  is  an  established  rule 
of  construction,  where  a  phrase  will  bear  either  of  two  meanings,  to 
give  that,  which  will  allow  some  meaning  to  the  other  parts  of  the  in- 
strument, and  not  that,  which  will  render  all  the  others  useless.  Cer- 
tainly, no  such  universal  power  was  meant  to  be  given  tliem.  It  was 
intended  to  lace  them  up  strictly  within  the  enumerated  powers,  and 
those,  without  which,  as  means,  those  powers  could  not  be  carried  into 
effect."  1 

^  927.  The  same  opinion  has  been  m^tained  at  different  and 
distant  times  by  many  eminent  statesmen.^  It  was  avowed,  and 
apparently  acquiesced  in,  in  the  state  conventions,  called  to  ratify  the 
constitution  ;^  and  it  has  been,  on  various  occasions,  adopted  by  con- 
gress,* and  may  fairly  be  deemed,  that  which  the  deliberate  sense  of  a 
majority  of  the  nation  has  at  all  times  supported.  This,  too,  seems 
to  be  the  construction  mEuntaiued  by  the  Supreme  Court  of  the  0mted 


•  Jofferson'a  Opinion  on  Uia  Bank  of  the  United  States,  ISth  Febmnn-,  1T91 ;  4  Jcf- 
fo^on's  Correspondence,  S24,  .^25.  Thi;)  opinion  viaa  dcliliorotely  rciisscrlcd  b;  Mr.  Jcf- 
farson  on  alher  occasioog.  There  may,  perhaps,  aim  be  found  traces  of  an  opinion  still 
more  restrictive  in  hia  later  writings  ;  but  they  are  very  obscnrc  and  unsatisfactory.  Sw 
1  Jdrerson'n  Correspondence,  306,  416,  457;  Message  of  President  Jefferson,  2d  Decem- 
ber, 1806  ;  5  Wait's  State  Papers,  453,  459,  459. 

'  It  was  maintained  by  Mr.  Hamilton,  in  his  Treasury  Report  on  Manufactnrcs, 
(SdiDec.  1791,)  and  in  his  oisumeut  on  the  constitutionality  of  a  Kational  Bank,  S3d 
Feb.  1791,  p.  147,  148  J  by  Hr.  Geny  in  the  debate  on  the  KationnI  Uiuik  in  Feb.  1791, 
(4  Elliot's  Debates,  336  ;)  by  Mr.  Eilaworth  in  a  spcctb  in  1788,  [3  American  Museum, 
33Sj)  and  by  President  Monroe,  in  his  Mcesage  of  the  4th  of  May,  1822,  (p.  33  to  38,) 
in  an  elaborate  argument,  which  well  deserves  to  be  studied.  He  contends,  that  tho 
power  la  lay  taxes  is  confined  to  purposes  for  llio  common  defence  and  general  welfare. 
And  that  the  power  of  appropriation  of  the  moneys  is  co-cxtensivo,  that  is,  that  it  may 
be  applied  to  any  purposes  of  the  common  defence  and  general  welfare,  Mr.  Adami, 
in  his  Letter  to  Mr.  Spejiker  Stevenson,  11th  of  July,  IS33,  pahlished  since  the 
preparatioD  of  these  Commentaries,  has  given  a  masterly  exposition  of  the  clause,  ta 
which  it  may  lie  important  hereafter  ogaio  to  recur. 

'  2  Elliot's  Debates,  170,  183,  195,  338,  344 ;  3  Elliot's  Debates,  SCa ;  2  j^mcrienn 
Museum,  434;  I  Elliot's  Debates,  311  ;  Id.  81,  62;  3  Elliot's  Debates,  £62,  290; 
S  American  Museum,  544. 

'  See  cases  referred  to  in  President  Monroe's  Message,  4th  of  May,  1822 ;  1  Kent's 
Comm.  Leet.  p.  250,  251;  4  EUiot's  Deb.  226,  243,  244,  279  to  282;  Id.  291,  292; 
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States,  In  the  case  of  Gil/hons  v.  Oy,li-n,^  Mr.  Cluef  Justioe  Uir 
sliall,  in  delivering  the  opinion  of  the  court,  stud,  "  Congreffl  i» 
authoi'izcd  to  laj  and  collect  tuxes,  &c.  to  pay  the  debts,  anti  prvridt 
for  the  common  dcfcDce  and  general  welfare  of  tho  United  £ut£3. 

This  does  not  interfere  with  the  i>ower  of  the  stales  to  tax  for  tk 
supjnnrt  of  tfioir  own  governments ;  nor  is  tho  esercise  of  that  power  bj 
the  states  an  exercise  of  any  portion  of  the  power,  that  is  grauied  to 
Uie  United  States.  In  imposing  taxes  for  atato  purpose^s,  thej  are 
not  doing,  what  congress  is  empowered  to  do.  Congress  is  ool 
empowered  to  tax  fop  those  purposes,  which  are  within  the  excin^re 
province  of  the  statoa.  When,  then,  each  government  Is  exercising 
the  power  of  taxation,  neither  is  exercising  the  power  of  the  other." 
Under  such  circumstances,  it  Is  not,  perhaps,  too  much  to  ("ontend, 
that  it  is  tho  truest,  the  safest,  and  the  most  authoritaUve  coostnictioa 
of  the  constitution.' 

§  028.  The  view  thus  taken  of  this  clause  of  the  coDstitution  niB 
receive  some  confinnaUon,  (if  it  should  he  thought  by  any  psnoi 
necessary,)  hy  a  lii3t'iric;i!  examination  of  t!io  proceeding.-?  of  the 
convention.  Tho  first  resolution  adopted  by  the  convention  on  this 
suhject  of  the  powers  of  the  general  government,  was  "  that  the 
national  legislaturo  ought  to  be  empowered  to  enjoy  the  legislative 
rights  vested  in  congress  by  the  confederation,  and  moreover  to  legs- 
late  in  all  eases,  to  which  the  separate  states  are  incompetent,  or  in 
which  the  harmony  of  tho  United  States  may  be  interrupted  by  the 
exercise  of  individual  legislation."^  At  a  subsequent  period,  the 
latter  clause  was  altered,  so  as  to  read  thus :  "  And,  moreover,  to 
legblate  in  all  cases  for  the  c/meral  intereBta  of  the  union,  and  also 
in  those,  to  which  the  states  are  separately  incompetent,  or  in  which 
tho  harmony  of  the  United  Stat«s  may  be  interrupted  by  the  exer- 
cise of  individual  legislation."  *  When  tho  first  draft  of  the  consti- 
tution was  prepared,  in  pursuance  of  the  resolutions  of  the 


2  United  Stnte*  I.nw  Journal,  April,  1826,  p.  263  to  2S0;  Webster's  Spoecbcs,  3S9  to 
401,411,412,  «6. 

'  9  Wheat.  K.  1,199. 

'  1  Kent's  Comm.  LcM.  p-  251 ;  Sergeant  on  Const-  Law,  ch.  28,  p.  311  to  315; 
Itnn-le  on  ilic  Constitution,  cli.  9,  p.  lu-l ;  2  United  Stalca  Law  Journal,  April.  1^26, 
p.  251  to  3S2. 

'  Joum.  of  CoDTentloO,  OS,  86,  S7,  135, 136. 

'  Joum.  of  CoQvenlioti,  181,  182,  208. 
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tion,  tho  clanse  respecting  taxation  (l)emg  the  first  eection  of  the 
aeventh  article)  atood  thua :  "  The  legislature  of  the  United  States 
shall  have  the  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,"  without  any  qualification  or  linutation  whatsoever. 

§  929.  Afterwards  a  motion  was  made  to  refer  certiun  proportions, 
and  among  others  a  proposition  to  secure  the  payment  of  the  public 
debt,  and  to  appropriate  fiinds  exclusively  for  that  purpose,  and  to 
secure  the  public  creditors  &om  a  violation  of  the  public  faith,  when 
pledged  by  the  authority  of  the  legislature,  to  a  select  committee,  (of 
five,)  which  was  accordingly  done.'  Another  committee  (of  eleven) 
was  appointed  at  the  same  time,  to  consider  the  necessity  and  expe> 
diencj  of  the  debts  of  the  several  states  being  assumed  by  the  United 
States.^  The  latter  committee  reported,  that  "  the  legislature  of  the 
United  States  shall  have  power  to  fulfil  the  engagements,  which  have 
been  entered  into  by  congress,  and  to  discharge,  as  well  the  debts  of 
the  United  States,  as  the  debts  incurred  b;  the  several  states  during 
the  late  war,  for  the  common  defence  and  general  welfare."  This 
proposition  (it  may  be  presumed)  has  no  reference  whatsoever  to  the 
clause  in  the  draft  of  the  constitution  to  lay  taxes.  The  former  com- 
mittee (of  five)  at  a  later  day  reported,  that  there  should  be  added  to 
the  first  section  of  the  seventh  article  (the  clause  to  lay  taxes)  the 
following  words, "  for  the  payment  of  the  debts  and  the  necessary 
expenses  of  the  United  States,  pronded,  that  no  law  for  r^ing  any 
branch  of  revenue,  except  what  may  be  specially  appropriated  for 
the  payment  of  interest  on  debts  or  loans,  shall  continue  in  force  for 
more  than  —  years."  ^  It  was  then  moved  to  amend  the  first  clause 
of  the  report  of  the  other  committee,  (on  state  debts,)  so  as  to  read 
as  follows :  "  The  legislature  shall  fulfil  the  engagements  and  dis- 
charge the  debts  of  the  Unit«d  States,"  which  (after  an  ineffectual 
attempt  to  amend  by  atriking  out  the  words,  "  discharge  the  dobte," 
and  inserting  the  words,  "  liquidate  the  claims,")  passed  unammously 
in  the  affirmative.*  So,  that  the  provision  in  the  report,  to  assume 
the  state  debts,  was  struck  out.  On  a  subsequent  day,  it  was  moved 
to  amend  the  first  section  of  the  seventh  article,  so  as  to  read :  "  The 
legislature  shall  fulfil  the  engagements,  and  (Charge  the  debts  of  the 
United  States,  and  shall  have  power  to  lay  and  collect  taxes,  duties. 
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imposts,  and  excises,"  which  passed  in  tlio  affirmatiTB ; '  thoa  b- 
corpontting  t£c  amendment  already  stated  TriUi  the  clause  respecting 
taxes  in  the  draft  of  the  constitution.  On  a  eubaetiaent  day  the  fol- 
lowing clause  was  proposed  and  agreed  to :  "  All  debts  contracted,  and 
"  engagements  entered  into  by  or  under  the  authority  of  congress,  shaU 
"  be  as  valid  against  the  United  States,  under  this  constitution,  u  mt- 
."  der  the  confederation."  On  the  samo  day,  and  after  the  ttdoptioo 
of  tliis  amendment,  it  was  proposed  to  add  to  the  first  clnose  of  tbi 
first  section  of  the  seventh  article,  (to  lay  taxes,  kc.,^  the  foUoiriiig 
words :  "  for  the  payment  of  saJd  debts,  and  for  the  defraying  the  «i- 
"  pcnses,  that  shall  be  incurred  for  the  common  defence  and  general 
"  welfare,"  which  passed  in  the  negative  by  the  vote  of  ten  atatea 
against  one.*  So,  that  the  whole  clause  stood  witbont  any  further 
amcudment,  ^ving  the  power  of  taxation  in  the  some  nnlimited  terms, 
as  it  was  reported  in  the  original  draft  of  the  constitution.  Thid  no- 
limite<l  extent  of  the  power  of  taxation  seems  to  have  been  unsatisfac- 
tory ;  and  at  a  later  day  another  committt'O  reported,  that  the  clause 
respecting  taxation  should  read  as  follows:  "The  legislature  shaD 
"  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to 
"  pay  the  debts,  and  provide  for  the  common  defence,  and  general 
"  welfare  of  the  United  States ; "  and  this  passed  in  the  affirmative 
without  any  division.^  And  in  the  final  draft  the  whole  clause  now 
stands  thus :  "  The  congress,  &c.  shall  have  power  to  by  and  collect 
"  taxes,  duties,  imposts,  and  excises  ;  to  pay  the  debts  and  provide  for 
"the  common  defence  and  general  welfare  of  the  United  States."* 
From  this  historical  survey,  it  is  apparent,  that  it  was  first  brought  for- 
ward in  connection  with  the  power  to  lay  taxes ;  that  it  was  ori^nally 
adopted,  as  a  qualification  or  limitation  of  the  objects  of  that  power; 
and  that  it  was  not  discussed,  as  an  independent  power,  or  as  a  general 
phrase  pointing  to,  or  connected  with,  the  subsequent  enumerated 
powers.  There  was  another  amendment  proposed,  which  would  have 
created  a  general  power  to  this  effect ;  but  it  was  never  adopted,  and 
seems  silently  to  have  been  abandoned.* 

§  930.  Besides ;   it  is  impracticable  in  grammatical  proprie^  to 
separate  the  different  parts  of  the  latter  clause.     The  words  are,  "  to 


'  Joum.  of  Convention,  2S4. 

'  Joum.  of  Convention,  3^3,  324,  326. 

*  Joum.  of  Conrention,  STT. 
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"  pay  the  debts,  and  provide  for  the  common  defence,"  &e,  "  To 
"  pay  the  debts"  cannot  be  conatraed,  as  an  independent  power ;  for 
it  b  connected  Tfith  the  other  by  the  copulative  "  and."  The  payment 
of  the  antecedent  debts  of  the  United  States  was  already  provided  for 
by  a  distinct  article ;  ^  and  the  power  to  pay  fiiture  debts  must  neces- 
sarily be  implied  to  the  extent,  to  which  they  could  constitutionally  be 
contracted ;  and  would  iall  within  the  purview  of  the  enumerated 
power  to  pass  all  laws  necessary  and  proper  to  carry  the  powers  ^ven 
by  the  constitution  into  effect.  If,  then,  these  words  were  and  ought 
to  be  read,  as  a  part  of  the  preceding  power  to  lay  taxes,  and  in  con- 
nection with  it,  (as  this  historical  review  establishes  beyond  any  reason- 
able controversy,)  they  draw  the  other  words,  "  and  provide  for  the 
"  common  defence,"  &c.  with  them  into  the  same  connection.  On  the 
other  hand,  if  this  connection  be  once  admitted,  it  would  be  almost  ab- 
surd to  contend,  that  "  to  pay  the  debts  "  of  the  United  States  was  a 
general  phrase,  which  pointed  to  the  subsequent  enumerated  powers, 
and  was  qualified  by  them ;  and  yet,  as  a  part  of  the  very  clause,  we 
are  not  at  liberty  to  disregard  it  The  tntth  is,  (as  the  historical 
review  also  proves,)  that  after  it  had  been  decided,  that  a  po^tive  power 
to  pay  the  public  debts  should  be  inserted  in  the  constitution,  and  a 
desire  had  been  evinced  to  introduce  some  restriction  upon  the  power 
to  lay  taxes,  in  order  to  allay  jealonsies  and  suppress  alarms,  it  was 
(keeping  both  objects  in  view)  deemed  best  to  append  the  power  to 
pay  the  public  debts  to  the  power  to  lay  taxes  ;  and  then  to  add  other 
terms,  broad  enough  to  embrace  all  the  other  purposes  contemplated 
by  the  constitution.  Among  these  none  were  more  appropriate,  thUL 
the  words,  "  common  defence  and  general  welfare,"  found  in  the  arli- 
clea  of  confederation,  and  subsequently  with  marked  emphasis  intro- 
duced into  the  preamble  of  the  constitution.  To  this  course  no  oppo- 
ration  was  made,  because  it  satisfied  those,  who  wished  to  provide 
podtively  for  the  public  debts,  and  those,  who  wished  to  have  the 
power  of  taxation  coextensive  m'&i  all  constitntioQal  objects  and  powers. 
In  other  words,  it  conformed  to  the  spirit  of  that  resolution  of  the  con- 
vention, which  authorized  congress  "  to  legate,  in  all  cases,  for  the 
^"  general  interests  of  the  union."  ' 


'  Juurn,  of  ConvondoTi,  291.    See  also  the  CnnsdCutiDn,  ut.  6. 
*  Journal  of  Coavcnticm,  181,  isa,  SOB.   The  letKr  of  Mr.  Madison  to  Mr.  SteTeiuon 
of  STth  NoTember,  1830,  cODUina  %  lu3torical  ftuuuiuuiini  of  the  otjgiu  utd  piOgtaH 
VOL.  I.  66 
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§  9"1.  Having  tbus  disposed  of  the  quosdon,  wfaftt  is  the  tmcintR^ 
prctiition  of  the  clause,  ae  it  stands  in  the  text  of  the  eonsHtution,  aU 


of  tbii  tlausc,  EubaUndnUj  tlic  uune  as  that  given  uJiotc.  After  perasing  it,  I  [lenci't 
no  Tfjuna  to  ctmnge  llie  forvgrAag  reasoning.  In  one  aspect,  Mi.  MAiIuoa  ttaai  n 
labor  unilcr  a  nilitake.  rix.  in  mpponng,  that  Ibo  proposition  of  the  3SCh  of  Aagott,  u 
add  to  llie  power  to  lay  tjum.  at  pnrioiu]^  lantaicA  oa  tbn  sad  uf  August,  tlte  vtodi, 
"  for  tlic  pajneiit  of  the  debts  and  for  dufrayiug  the  cxpomw,  lliat  shall  be  jnmmd  G* 
the  common  Uefunco  and  gcneml  wulfiiro,"  vriu  r^n-ttd  en  ncrount  of  the  geacr^lj^ 
flie  plimseology.  The  known  opinions  of  some  of  tho  states,  wWdi  votciJ  Ed  the  iMe»- 
tiTc,  (Coimeclbnt  alon«  rotcd  in  the  nillrmalivD,)  shorn,  ibal  It  could  not  tuTo  beoi 
rejected  on  ilils  accoatit.  It  la  most  probable,  that  it  ma  rejected,  beraiue  it  contaiKda 
nsuicliun  upon  the  power  to  Ulx  ;  for  lliis  power  appears  at  ttiA  lo  harp  pnMnl  wUIlMl 
opposition  in  its  eenenil  form*  U  oiny  be  ncccptaUe  to  the  general  nuwler  to  hart  da 
remarfca  of  ihii  venerable  stateamnn  in  hn  own  words,  and  therefore  they  ape  lot 
ioiciteii.    Alter  giving  a  hi^loricnl  review  of  the  ori^n  anil  progrcuof  tlio  whole  ckaK 

''A  ^pi^dul  ptovisioo  in  tliid  mode  could  not  have  been  nece^ar;  (or  tho  del>la  1/  the 
new  ron^^rss ;  for  a  power  to  provide  monej,  and  n  power  to  perfotni  Mttafai  acB,  of 
wliii'h  monc7  b  llie  ordinur}'  and  appropriate  menni,  must,  Of  coutm,  eaxxj  wbb  dNB.a 

power  to  pay  the  Px]icn3C  of  performing  ttie  ni-ts.  Ki>i'  WBS  lUiv  spfi-uil  pnn"ision  fc* 
debls  proposed,  till  IIiC  case  of  llio  rcvolnlionary  doiits  wns  lirouglit  into  view  ;  -and  il  ii 
a  fair  presHm]ption,  from  the  conr^C  of  Ihc  varied  propositions,  wliicii  have  lieon  QOliced, 
that  hnt  for  the  old  debts,  and  their  nsEOcinlion  with  the  terms,  'common  defen<«  and 
general  well'urc,'  the  clause  would  have  remained,  as  reported  in  the  lirst  draA  of  a  con- 
etiluliou,  exjircssinir  generall/  '  a  power  in  congress  to  Inj  and  collect  taxes,  duties,  im- 
posts, ami  excises ;'  uitliouC  nnj  addition  of  the  phrnsc  'to  provide  fur  the  common 
defence  and  ceneral  welfare.'  "With  this  addition,  indeed,  the  language  of  the  olnnse  being 
in  conformily  with  that  of  the  clause  in  the  articles  of  confederation,  it  would  be  quali- 
ticd,  as  in  those  attietes,  bj  the  spcciiicatiou  of  powers  subjoined  Co  it.  But  there  is  sof- 
ficicnt  reason  lo  siipjiosc,  that  the  terms  In  question  would  not  have  been  introduced,  but 
for  the  inlroduclion  of  tho  old  debts,  with  which  thev  happened  to  suind  in  a  familiar, 
thongh  inoperative,  relation.  Thus  introduced,  however,  thcv  pass  undisturbed  through 
the  subsequent  stages  of  the  constitution. 

"  If  it  be  usked,  why  the  terms  '  common  defence  and  general  welfare,'  if  not  meant  to 
convey  tbc  comprehensive  power,  wliich,  taken  literally,  they  express,  were  not  qualified 
and  explained  by  some  reference  to  the  particular  power  snljoincd,  the  answer  is  at  hand, 
that  although  it  might  easily  have  been  done,  and  experience  shows  it  might  be  well,  if 
it  had  been  done,  yet  the  omission  is  accounted  for  by  an  inattention  to  the  phraseology, 
occasioned,  donbtlesa,  by  identity  with  the  luirmlcss  character  attached  to  it  in  the  instru- 
ment, from  which  It  was  lx»rrowcd. 

"Bat  may  it  not  ho  asked  with  infinitely  more  propriety,  and  withont  the  posslbilily 
of  a  satisfactory  answer,  why,  if  the  terms  were  meant  lo  embrace,  not  only  all  the  powers 
particularly  expressed,  but  the  indefinite  power,  which  bos  been  claimed  under  them,  the 
btentlon  was  not  so  declared ;  why,  on  that  supposition,  so  much  critical  labor  was 
employed  in  enumerating  the  particular  powers,  and  in  defining  and  limiting  their  estent  ^ 

"  The  variulious  imd  \1cissiiuiles  in  the  modification  of  the  clause,  in  which  the  terms 

•  Journal  of  Coiii-euHon,  p,  Sau,  357,  SEl,  SDl. 
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ascertiuned,  that  the  power  of  taxation,  though  general,  as  to  the  sab- 
jects,  to  which  it  ma;  be  applied,  ia  yet  restiictire,  as  to  the  purposes, 


'  common  defence  and  general  vrcUiiro '  appear,  are  remariuble ;  and  to  be  no  otherwise 
eiplaiaed,  thiiD  bj  difference*  of  opinion,  concerning  llie  necessity  or  the  farm  of  a  con- 
EtitutiODiU  provision  for  the  debts  of  Ihe  rerolalion ;  some  of  the  members,  apprehending 
improper  clnima  for  losses  by  depreciated  bills  of  credit ;  others,  an  evasion  of  proper 
claims,  if  not  positively  brought  within  the  authorized  functiona  of  the  new  government ; 
and  olbera  again,  considering  the  past  debu  of  the  United  States,  as  snffitiently  aeciued 
by  the  principle,  that  no  change  in  the  govenimcnt  could  change  the  obligadoos  of  the 
nation.  Besides  the  indications  in  the  Jonraal,  the  histoiy  of  the  period  sanctions  this 
explanation. 

"  But,  it  ia  to  be  emphatically  remarked,  that  in  the  multitude  of  motions,  propou- 
lions,  and  amendments,  there  ia  not  a  single  one  liaving  reference  to  the  terms  '  common 
defence  and  general  welfare,'  anless  we  were  so  to  understand  the  proposition  containing 
them,  made  on  August  25th,  wtiidi  nas  disagreed  to  by  all  the  stales,  except  one. 

"  The  obvious  conclusion,  to  which  we  are  brought,  is,  that  these  terms,  copied  front 
be  articles  of  confederation,  were  regarded  in  the  new,  as  in  the  old  instrument,  merely 
M  general  terms,  explained  and  limited  by  the  subjoined  specifications,  and  therefore 
requiring  uo  critical  attention  or  studied  precaution. 

"  If  the  praclioe  of  the  revolutionary  congress  be  pleaded  in  opposition  to  this  view  i>f 
the  case,  the  plea  is  met  liy  the  notoriety,  that  on  severaT  accounts,  the  practice  of  that 
body  ia  DOt  the  expositor  of  the  'articles  of  confederation.'  These  articles  were  not  ia 
force,  (ill  the/  were  UnaUy  ratified  by  Maryland  in  I'SI.  Prior  to  that  event,  the  power 
of  roagress  was  mcaaortd  by  the  exigencies  of  the  war,  and  derived  its  sanction  from  the 
acquiesccDce  of  the  slates.  After  that  event,  habit,  and  a  continued  expediency,  amount- 
ing often  Id  a  real  oc  apparent  necessity,  prolonged  the  exercise  of  an  undefined  author- 
ity, which  nos  the  more  reulily  overlooked,  as  the  members  of  the  body  held  their  seats 
during  pleasure,  as  its  acts,  particDlarly  after  the  failure  of  the  bills  of  credit,  depended 
for  theu'  efficacy  on  the  irill  of  the  states,  and  as  its  general  impotency  became  manifest. 
Examples  of  departure  from  the  prescribed  rule  are  too  well  known  to  require  proof. 
The  case  of  the  old  bank  of  North  America  might  be  cited,  as  a  memorable  one.  The 
incorporating  ordinance  grew  out  of  the  inferred  necessity  of  such  on  institutioii  to  carry 
on  the  war,  by  aiding  (he  finances,  which  were  starving  under  the  neglect  or  inability  of 
the  states  to  furnish  their  assessed  quotas.  Congress  was  at  the  time  so  much  aware  of 
the  deficient  authority,  that  they  recommended  it  to  the  slate  legislatures  to  pass  laws 
giving  due  cHect  to  the  ordinance,  which  nas  done  by  Pennsylvania  and  oeveral  other 
slates. 

"  Mr.  Wilson,  justly  distinguished  for  bis  iotellectnal  powers,  being  deeply  impiwsed 
with  the  importance  of  a  bank  at  such  a  crisis,  published  a  small  pamphlet,  entitled 
'  Considerations  on  the  Bank  of  North  America,'  in  which  he  endeavored  to  derive  the 
power  from  the  nature  of  the  union,  in  which  the  colonies  were  declared  and  became 
independent  states ;  and  also  from  the  tenor  of  the  '  articles  of  confederation '  themselves. 
But  what  is  particularly  worthy  of  notice  is,  that  widi  all  his  anxious  search  in  (hose 
articles  for  such  a  power,  he  never  glanced  at  the  temis,  'common  defence  ud  genera] 
welfare,'  as  a  source  of  it.  lie  rather  chose  to  rest  the  claim  on  a  recital  in  (he  text, 
'that  for  the  more  convenient  management  of  the  general  interests  of  the  United  States, 
delegnies  shall  be  annually  appointed  to  meet  in  congress,'  which  he  said  implied,  that 
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for  Ti'hich  it  ma;  be  exercised ;  it  next  becomes  matter  -of  inqniiy. 

what  were  tbe  reasons,  for  irliich  this  power  was  ^Teo^  and  irbat  wen 
the  olijcctions,  to  which  it  was  tleomed  liable. 


Ilic  I'liiied  Slntea  bad  general  rigblB.  gcnonil  patron,  uid  general  obllpiticnu,  taa 
derived  lYom  anj  putinilar  slate,  nor  from  (Jl  the  purtieular  nates,  taken  f-epana^.  fa«t 
■resTilnngfromfliennioaof  tJiB  wholoi'  ihese  genonil  [lowcn, not  lieing cootrolkJ  bj 
tho  nriiclo  declnriitg,  thai  cneh  fUie  reiajned  all  powers  not  graated  bj  tht!  utides. 
bflCiiiife  'the  Individual  itntej  neTErpoMcssrd,(miI  could  not  retiun,Q  general  power  era 
tlie  odiers.' 

"  1\ie  aadiorily  and  argument  here  reported  to,  if  proTin^  tbe  ingennitr  and  patriate 
iiii;<Jf[y  lit  ibe  BQthor,  on  one  blind,  show  Buffideclly  on  die  olhcr,  that  ihi^  ternu,  *rom* 
mon  lie r? DM  and  geaerDl  wcUiLrc,'  could  not,  according  lo  tbe  known  BcccpI&tiODof  ibcin. 
nvail  hi-  olJDrt. 

"  Tliut  the  temti  in  qnestion  were  not  saspeclcd  in  tbe  coDTeotion,  «-hicIi  rormed  &e 
voustiiuiion,  of  any  such  meaning,  na  has  beca  construdiretj  applied  lo  them,  mai  tie 
pronuiiniwd  irilh  entire  confidence.  Tor  il  exooedt  dio  posaihilit;  of  belief,  tbai  the 
known  udvoeaUa  In  the  canrenlion  forn  jealcMM  gniit,tt&dcwitiontideEiiutioa  ofMtnl 
pcwcn.  slioitld  bave  silently  pennilted  tbe  inb«diictioii  of  word*  or  pfanuu,  in  ■  iOM 
rendcrinf,"  (rnitleo  the  rcatrictiona  nnd  definitions  elnhomleii  hj  dicm. 

'■Consider,  for  a  moment,  the  immeasurnhlo  difference  bciwcen  the  constitntioii, 
limited  in  its  powers  lo  the  imumcr.ilcd  objects  -,  nnd  expanded,  as  it  woiihi  l«  by  the 
import  claimed  for  the  phraseology  in  question.  The  differenee  is  equirajent  lo  tiro 
conslilulions,  of  clmractcre  osscntinlly  contrasted  «-illi  each  other;  the  one  possessing 
powers  confined  to  certain  specified  eases ;  the  other  extended  to  ail  eases  whatsoever. 
For  what  is  the  case,  that  would  not  lie  ctnbraeed  by  a  general  power  to  raise  money ;  a 
power  to  provide  for  the  general  welfare ;  nnd  a  power  to  pass  all  laws  necessnty  and 
proper  to  enrrj  these  powers  into  execution ;  all  such  provisions  and  laws  superseding  at 
the  same  time,  all  local  biws  nnd  constitutions  at  variance  with  tbem  ?  Can  less  he  said, 
with  the  ei-idcnco  before  tu,  furnished  by  tlio  Journal  of  tbe  Convention  itself,  than  that 
it  is  iuipossihic,  that  such  a  eonstiluiion,  as  the  latter,  would  have  been  recommended  to 
the  states  by  all  [he  members  of  that  body,  whose  names  were  subsertbcd  to  the  instra- 

'■  I'nssing  from  this  view  of  the  sense,  in  which  the  terms,  'common  defence  and  gene- 
ral wclfnre,'  were  used  by  the  frnmers  of  tbe  eonstiluiion,  let  us  loolc  for  thai,  in  which 
they  must  have  been  izndersiood  by  the  conventions,  or  rather  by  the  people,  who, 
through  their  conventions,  accepted  and  ratified  il.  And  here  the  evidence  is,  if  possible, 
still  more  irresistible,  that  the  terms  could  have  been  regarded,  as  giiing  a  scojie  (o  fede- 
ral legislation,  infinitely  more  objeelionoble,  than  any  of  the  specified  powers,  which  pro- 
duced such  strenuous  opposition,  and  calls  for  amendments,  which  might  be  safeguards 
ngainsl  the  dangers  apprehended  from  tbem. 

"  Without  recurring  lo  the  puhlislicd  debates  of  tliose  conventions,  which,  as  far  as 
they  can  be  relied  on  for  arenracy,  would,  it  is  believed,  not  impair  the  eiidence  for- 
niahed  by  their  recorded  proceedings,  it  will  enffice  lo  consult  the  lists  ot  amendments 
proposed  by  such  of  the  convenlions,  as  considered  the  powers  granted  to  the  govern- 
ment, too  extensive,  or  nol  safely  defined. 

'-  Besides  the  restrictive  and  cxplanntorj-  amendments  to  the  test  of  the  constimtion. 
it  may  be  observed,  that  a  long  list  n-as  premised  onder  the  name,  and  in  the  caiure  of 
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^  932.  That  the  power  of  taxation  should  be,  to  some  extent,  vested  - 
in  the  national  govemmeut,  was  admitted  by  all  persons,  who  sincerely 


'  DeclatatJon  of  Itightt  j '  bU  of  them  indicatine  a  Jaalona;  of  the  federal  powers,  and  an 
anxietf  lo  mulijplj  securities  against  a  coutrQctiTO  enlargement  of  tbem.  Bnt  the 
appeal  ix  more  particnlorlj'  made  to  the  %Dmber  and  nature  of  the  ameudmenta,  proposed 
to  be  mode  sperilic  and  integral  parts  of  the  constitational  text. 

"  No  less  than  seven  states,  it  appears,  concnired  in  iddii^  to  their  ratifications  « 
■eties  of  ameDdmeuls,  vrbich  thej  deemed  reqaisita.  Of  these  amendments,  nine  were 
proposed  by  the  convention  of  MaBSBchnsetta ;  fire  bj  thatof  Sonth  Carolinai  twelve  by 
that  of  New  UBmpahire ;  twenty  by  that  of  Virginia ;  thirty-three  by  tliat  of  New  York ; 
tweniy-six  by  that  of  Horth  CaroliDBi  and  tweoty^jne  by  that  of  Hhode  Island. 

"  Here  are  a  majority  of  the  states,  proposing  amendments,  in  one  instance  thir^- 
three  by  a  single  stale;  all  of  them  intended  to  drctunscrlba  the  power  granted  to  tbe 
general  govemmcnt,  by  explanations,  restrictions,  or  prohibitions,  without  including  a  sin- 
gle proposition  from  a  single  state  referring  to  the  terms,  'cotnmon  defence  and  general 
welfure ; '  which,  if  understood  to  convey  the  aswrted  power,  could  not  have  fmled  to  be 
the  power  most  smauonsly  aimed  at,  becanse  evidently  more  alarming  in  ilc  range,  than  ' 
eU  the  powers  objected  lo,  put  together.    And  that  the  terms  shonM  have  passed  alto-   | 
gether  unnoticed  by  the  many  eyes,  which  saw  danger  in  terms  and  phrases  employed  in   | 
some  of  the  most  minute  and  limited  of  the  enumerated  powers,  most  be  regarded  as  a  | 
demonstration,  that  it  was  taken  for  granted,  that  (he  terms  were  harmless,  because 
explained  and  limited,  as  in  the  '  orticlet  of  coofoderatioti,'  by  the  enomeraied  powers, 
which  followed  them. 

"A  like  demonstratioD,  that  these  terms  were  not  understood  in  any  sense,  that  could 
invest  congress  with  powers  not  otherwise  bestowed  by  the  conatitn^onal  charter,  may 
be  found  in  what  passed  in  the  first  session  of  congress,  whan  the  subject  of  amendments 
was  taken  up,  with  the  conciliatory  view  of  freeing  the  constitution  from  objections, 
which  had  been  made  to  the  extent  of  its  powers,  or  to  the  unguarded  terms  employed 
in  describing  them.  Hot  only  were  the  tcnns, '  common  defence  and  general  wel&re,'  < 
imnoticed  in  the  long  list  of  amendments  brought  forward  in  the  outset ;  but  the  Jour-  i 
nals  of  Congress  show,  tbat  in  the  progress  of  the  discussions,  not  a  single  proposition  . 
was  made  in  either  branch  of  the  legislature,  which  referred  to  the  phrase,  as  admitting 
a  constructive  enlargement  of  the  granted  powers,  and  requiring  an  amendment  guard- 
ing against  it-  Such  n  forbearance  and  silence  on  such  an  occasion,  and  among  so  manj 
members,  who  belonged  to  the  part  of  the  nation,  which  caUed  for  explanatory  and 
restrictive  amendments,  and  who  had  been  elected,  as  known  advocates  for  them,  cannot 
be  acconnted  for,  without  supposing,  that  the  terms,  '  common  defence  and  genera]  wel- 
fare,' were  not,  at  that  time,  deemed  susceptible  of  any  such  constmction,  as  has  since 
been  applied  to  them. 

"  It  may  be  thought,  perhaps,  duo  to  the  subject,  to  adrert  to  a  letter  of  October  5th, 
I7S7,  to  Samuel  Adnms,  and  nnotherof  October  161h,  of  the  same  year,  to  the  governor  f 
of  Virginia,  from  R.  U.  Lee,  in  both  of  which  it  is  seen,  that  the  terms  had  attracted  his 
notice,  and  were  apprehended  by  him  '  lo  submit  to  congress  every  object  of  human 
)jy3lation.'  But  it  is  particnlariy  worthy  of  rema^  ^t  although  a  member  of  the 
senate  of  the  United  Slates,  when  amendments  to  the  constitution  wet«  before  that  ; 
house,  and  sundry  additions  and  alterations  were  there  made  to  the  list  sent  from  the 
othff.nonoticewBS  takcnofthosetetms.upiegiuuUffithdangei.  It mnst be'inArced., 
S5' 
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desired  to  escape  from  tbe  imbecilities,  as  well  as  tho  inequalities  rf 
the  confederation.*  Without  such  a  power,  it  would  not  be  possible  to 
provide  for  the  support  of  the  national  forces  by  land  or  sea,  or  the 
national  civil  list,  or  the  ordinary  charges  and  expenses  of  goTermnont 
For  tlicse  purposes  at  least,  there  must  be  a  constant  and  regular  sup- 
ply of  revenue.'  If  there  should  be  a  deficiency,  one  of  two  evils  most 
mevitiibly  ensue ;  either  the  people  ^uat  bo  subjected  to  eontinofll 
arbitrary  plunder ;  or  the  government  niUBt  sink  into  a  fatal  atrophy.' 
Tho  former  is  the  fate  of  Turkey  under  its  eovoreigna :  tlie  latter  wm 
tho  fato  of  America  under  the  confederation.* 

§  ^133.  If,  then,  there  is  to  bo  a  real,  effective,  national  govemmeiit, 
there  must  be  a  power  of  ta.\ation  coextensive  with  its  powers,  wants, 
and  duties.  The  only  inqiury  properly  remaimng  is,  whether  the  re- 
eources  of  taxation  should  bo  specified  and  limited ;  or,  whether  the 
power  in  this  respect  should  be  general,  leaving  a  fiiU  choice  to  the 
national  legislature.  The  opponents  of  tlie  conslJtutioQ  Etr^njonalj 
contended,  that  the  power  should  bo  restricted;  it.^  friend?,  as  strenu- 
ously contended,  that  it  was  indispensable  for  the  public  safety,  that  it 
should  be  general. 

§  i*34.  The  general  reasoning,  by  which  an  unlimited  power  was 
sust^ned,  was  to  the  following  efiect,  Every  government  ought  to 
contain  within  itaelf  every  power  requisite  to  the  full  accomplishment 
of  tho  objects  committed  to  its  care,  and  the  complete  execution  of 
the  trusts  for  which  it  is  responsible,  free  from  every  other  control,  but 
a  regard  to  the  public  good,  and  to  the  security  of  the  people.  In 
other  words,  every  power  ought  to  be  proportionate  to  ita  object.  The 
duties  of  superintending  the  national  defence,  and  of  securing  the 
pubhc  peace  agwnst  foreign  or  domestic  violence,  involve  a  provision 


that  iLc  opinion  fomieil  bj  tbc  distinguisbcd  member,  at  tho  flret  vieiv  of  the  constitu- 
tion, aad  before  it  hod  been  full;  discussed  and  elucidiitcil,  bod  l>ecn  chnngeil  into  a  con- 
viclion,  tbat  the  terms  did  not  fairly  admit  tJic  consltuclion  he  had  originnily  iiut  on 
them ;  nnd  therefore  needed  no  explanatory  precaution  against  it." 

Against  the  opinion  of  Mr.  Madison,  there  are  the  opinions  of  men  of  great  eminence, 
and  well  entitled  to  tho  conEdenee  of  their  eouotry  \  and  among  these  may  be  eoume- 
raled  Presidents  Washington,  JelTerson,  and  Monroe,  nnd  Mr.  Hamilton.  The  opinion 
of  the  latter  upon  this  very  poirtt  will  be  given  bereofler  in  bis  own  words- 

'  See  The  Federalist,  No.  21,  30. 

'  1  Tuck.  Black.  Comm.  App,  W5  iX  «^.,-  Id.  244,  245. 

'  The  Federalist,  Ho.  30,  *  Id. 
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for  casualties  and  dangers,  to  which  no  possible  limits  can  be  assigned ; 
and  therefore  the  power  of  making  that  provision,  ought  to  know  no 
other  bounds,  than  the  exigencies  of  the  n&tion,  and  the  resources  of 
the  community.  Bevenue  is  the  essential  en^ue,  by  which  the  means 
of  answering  the  national  exigencies  must  be  procured ;  and  therefore 
the  power  of  procuring  it  must  neceasarilybe  comprehended  in  that  of 
providing  for  those  exigencies.  Theory,  as  well  as  practice,  the  past 
experience  of  other  nations,  as  well  as  our  own  sad  experience  under 
the  confederation,  conspire  to  prove,  that  the  power  of  procuring 
revenue  is  unavtuling  and  a  mere  mockeiy,  when  exercised  over  states 
in  their  collective  capacities.  If,  therefore,  the  federal  government 
was  to  be  of  any  efficiency,  and  a  bond  of  umon,  it  ought  to  be  invested 
with  an  unqualified  power  of  taxation  for  all  national  purposes.^  In 
the  history  of  mankind  it  has  ordinarily  been  found,  that  in  the  usual 
progress  of  things  the  necessities  of  a  nation  in  every  state  of  its 
existence,  are,  at  least,  equal  to  its  resources.^  But,  if  a  more  favor- 
able state  of  things  should  exist  in  our  own  government,  still  we  must 
expect  reverses,  and  ought  to  provide  ag^nst  them.  It  is  impossible 
to  foresee  all  the  various  changes  in  the  posture,  relations,  and  power 
of  different  nations,  which  might  affect  the  prosperity  and  safety  of  our 
own.  We  may  have  formidable  foreign  enemies.  We  may  have 
internal  commotions.  We  may  suSer  from  physical,  as  well  as  moral 
calamities ;  from  plagues,  famine,  and  earthquakes ;  from  political 
convulsions  and  rivalries;  from  the  gradual  decline  of  particular 
sources  of  industry ;  and  from  the  necessity  of  changing  our  own 
habits  and  pursuits.  In  consequence  of  foreign  improvements  and  com- 
petitions, and  the  variable  nature  of  human  wants  and  desires.  A 
source  of  revenue  adequate  in  one  age,  may  wholly  or  partially  fcul  in 
another.  Commerce,  or  manufactures,  or  agriculture,  may  thrive 
nnder  a  tax  in  one  age,  which  would  destroy  them  in  another.  The 
power  of  taxation,  therefore,  to  be  useful,  must  not  only  be  adequate 
to  all  the  exigendes  of  the  nation,  but  it  must  he  capable  of  reaching 
from  time  to  time  all  the  most  productive  sources.  It  has  been 
observed  with  no  less  truth,  than  point,  that  "  in  political  arithmetic 
two  and  two  do  not  always  make  four."  ^  Constitutions  of  government 
are  not  to  be  framed  upon  a  calculation  of  existing  erigencies ;  but 


'  The  Fedoraliit,  No.  31 ;  Id.  9 
'  The  Federaliit,  No.  sa 
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upon  a  combination  of  these  with  the  probable  exigencies  of  ages, 
according  to  the  natural  and  tried  course  of  human  aSiurs.  There 
ought  to  be  a  capacity  to  prorido  for  future  contingencies,  as  they  may 
hap[icu  ;  and  as  these  are  (aa  has  been  already  suggested)  illimitable 
in  tbcir  nature,  SO  it  ia  impossible  safely  to  limit  that  capacity.* 

§  y35.  In  answer  to  this  reasoning  it  was  objected,  that  "  it  is  not 
true,  because  the  exigencies  of  the  union  may  not  bo  susceptible  tif 
limitation,  that  its  power  of  taxation  ought  to  bo  unconfinedf  Revenue 
is  an  rc(juisite  to  the  purposes  of  the  local  adminiHtrations,  aa  to  ihoso 
of  the  union ;  and  the  former  are  at  least  of  equal  importance  with  the 
latter  to  the  happiness  of  the  people.  It  ia,  therefore,  as  necessary, 
that  the  state  governments  should  be  able  to  command  the  moans  of 
supplying  their  wants,  as  that  the  national  government  should  possess 
the  like  faculty  in  respect  to  the  wants  of  the  union.  But  an  indellnite 
power  in  tho  latter  might,  and  probably  'would  in  time,  deprive  the 
former  of  Uie  means  of  providing  for  their  own  necesaitieB ;  and  woold 
subject  them  entirely  to  the  mercy  of  tho  national  legislature.  As  the 
laws  of  the  union  are  to  become  the  supreme  law  of  the  land ;  and 
as  it  is  to  have  power  to  pass  all  laws,  that  may  be  necessary,  for  car- 
rying into  execution  the  authorities,  with  which  it  is  proposed  to  vest 
the  national  government,  it  might  at  any  time  abolish  the  ta:ce3  imposed 
for  state  objects,  upon  the  pretence  of  an  interference  with  its  own. 
It  might  allege  a  necessity  of  doing  this  in  order  to  ^vo  efficacy  to  the 
national  revenue  ;  and  thus  all  the  resources  of  taxation  might  by  de- 
grees become  the  subjects  of  federal  monopoly,  to  the  ^ntire  exclusion 
and  destruction  of  the  state  governments."^  The  difficulties  arising 
from  this  collision  between  the  state  and  national  goverftments  might 
be  easily  avoided  by  a  separation  and  distinction,  as  to  the  subjects  of 
taxation,  or  by  other  methods,  which  might  be  easily  devised.  Thus, 
for  instance,  the  general  government  might  be  entrusted  with  ihp 
power  of  external  taxation,  such  as  laying  duties  and  imposts  on  gooas 
imported ;  and  the  states  remain  exclusively  in  possession  of  the  pow^ 


I  The  Federalist,  No.  34 ;  I  Elliot's  Dclmtes,  77  to  89 ;  Id.  303  to  303  ;  Id.  309.  31 1 
lo  316,  921  10  329;  Id.  337;  2  EllioCs  Uelintcs.  95,  96,  118;  111.  198  to  204;  3  Elliot's 
Debutes,  261,  262,  290;  3  Amcr,  Museum,  334,  338;  1  Tackcr'd  Black.  Comm.  -234, 
235,  230. 

>  The  Federalist,  No.  31  i  1  Elliot's  Debates,  77,  78  to  S9;  Id.  91,  105,  112  ;  Id.  293, 
2Mto296i  Id.  301,302,  303;  Id.  329  to  333;  2  Klliot's  Debates,  5a,  53,208;  .1  Elliot"? 
Debates,  77  to  91  i  1  Tack.  Block.  Comm.  App:  240;  3  Atner.  Museum,  543,  544 
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of  internal  taxation.  Or  pover  might  be  ^ven  to  the  general  govem- 
ment  to  lay  taxes  exclusively  upon  cert^  specified  subjects  ;  or  to 
lay  taxes,  if  requisitiona  on  the  states  were  not  complied  with;'  or,  if 
the  specified  subjects  fuled  to  produce  an  adequate  revenue,  resort 
might  be  had  to  requisitions,  or  even  to  direct  taxes,  to  snpply  the 
deficiency.' 

5  986.  In  regard  to  these  objections  it  was  urged,  that  it  was  im- 
possible to  rely  (as  the  history  of  the  government  under  the  confeder- 
ation abundantly  proved)  upon  requisitions  upon  the  states."  IHrect 
taxes  were  exceedingly  unequal,  and  difficult  to  adjust ;  *  and  could 
not  safely  be  relied  on,  as  an  adequate  or  satisfactory  source  of  revenue, 
except  as  a  final  resort,  when  others  more  eligible  fdled.  The  distinc- 
tion between  external  and  internal  taxation  was  indeed  capable  of  be- 
ing reduced  to  practice.  But  in  many  emergencies  it  might  leave 
the  national  government  without  any  adequate  resources,  and  compel 
it  to  a  coarse  of  taxation  ruinous  to  our  trade  and  industry,  and  the 
solid  interests  of  the  country.  No  one  of  due  reflection  can  contend, 
that  commercial  imports  are,  or  could  be,  equal  to  all  future  exigen- 
cies of  the  umon ;  and  indeed  ordinarily  they  may  not  be  found  equal 
to  them.^  Suppose  they  are  equal  to  the  ordinary  expenses  of  the 
union ;  yet,  if  war  should  come,  the  civil  list  must  be  entirely  over- 
looked, or  the  military  left  without  any  adequate  supply.^  How  ia  it 
possible,  that  a  govemment'bUf  supplied  and  half  necesutoos  can  fulfil 


1  3  Amer,  Mmeum,  423;  2  Elliofs  Debate^!,  S2,  53,  200, 206. 

*  See  (he  Federalist,  No.  30 ;  I  Elliot's  Debates,  294 ;  1  Tncker's  Block.  Comm.  App. 
334,235;  1  EUiot'it  Debates,a94,  295;  2EUiot'9  Debates,  52,  53,  111,  112;  Id.  200,  20S, 
208.  It  was  moved  in  the  cooTentioii,  th&t  nhcnevei'  revenue  was  required  to  be  raised 
hj  direct  taxation,  it  should  be  apportioned  among  the  states,  and  then  requisitions  mode 
upon  tbc  slates  to  pay  the  amount;  and  in  defanlt  onty  of  tbeir  compliance,  congress 
ibonld  be  authorized  to  pass  acts  directing  the  mods  of  collecting  it  But  this  proposi- 
tion was  rejected  bj  a  vote  of  seven  states  against  one,  one  state  being  divided.  Jdar- 
nal  of  the  Convention,  p.  274. 

'  The  Federalist,  No.  30 ;  1  Elliot's  Debates,  303,  304  ;  Id.  325,  326,  327 ;  2  EUiofa 
Debates,  11)8,  199,204. 

*  The  Federalist,  No,  21 ;  1  Elliot's  Debates,  61,  SS;  S  EUiofs  Debates,  105 ;  Id.  199, 
204,  236  ;  1  Tacker'a  Black.  Comm.  App.  234,  235,  236  ;  3  Dall.  R.  ITl,  178. 

*  The  Federalist,  No.  41.    See  I  Elliot's  Debates,  SOS  to  306. 

'  The  Federalist,  No.  30,  34.  "A  govomment,"  (said  one  of  our  most  distiogoished 
■talesmen,  Mr.  Ells'north,  of  Connecticut,  speaking  on  this  verj  subject,)  "vhich  can 
command  but  half  its  resources,  is  like  a  mai^with  but  Qpe  arm  to  defend  himself." 
Speoch  ia  ConnedicDt  ConveatioD,  7th  Jmou?,  178B;  VAmeT.  Huietmi,338. 
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§  931.  Having  thus  disposed  of  the  question,  what  is  the  true  intr- 
pretation  of  the  clause,  as  it  stands  in  the  text  of  the  constitution,  ari 


of  this  clause,  substantially  the  same  as  that  given  al)Ovc.  After  perusing  it,  I  peitcT? 
no  reason  to  change  the  foregoing  reasoning.  In  one  respect,  itfr.  IVIadison  secab  b 
labor  under  a  mistake,  viz.  in  supposing,  that  the  proposition  of  the  25th  of  Angnst » 
add  to  the  power  to  lay  taxes,  as  previously  amended  on  the  23d  of  Augnst.  the  woris. 
"  for  the  payment  of  the  debts  and  for  defraying  the  expenses,  that  shall  be  incurred  iior 
the  common  defence  and  general  welfare,"  was  rejected  on  account  of  the  gcneralitTof 
the  phraseology.  The  known  opinions  of  some  of  the  states,  which  voted  in  the  n^ 
tire,  (Connecticut  alone  voted  in  the  affirmative,)  shows,  that  it  could  not  have  beea 
rejected  on  this  account  It  is  most  probable,  that  it  was  rejected,  becAose  it  contained  i 
restriction  upon  the  power  to  tax ;  for  this  power  appears  at  first  to  have  passed  withoas 
opposition  in  its  general  form.*  It  may  be  acceptable  to  the  general  reader  to  hare  d» 
remarks  of  this  venerable  statesman  in  his  own  words,  and  therefore  they  are  bere 
inserted.  After  giving  a  historical  review  of  the  origin  and  progress  of  the  whole  cUose. 
he  says,  — 

*'A  special  provision  in  this  mode  could  not  have  been  necessary  for  the  debts  of  the 
new  congress ;  for  a  power  to  provide  money,  and  a  power  to  perform  certain  arts*  of 
which  money  is  the  ordinary  and  appropriate  means,  must,  of  course,  carry  with  tboa,  a 
power  to  pay  the  expense  of  performing  the  acts.  Nor  was  any  special  provision  for 
debts  proposed,  tUl  the  case  of  the  revolutionary  debts  was  brought  into  view ;  and  it  is 
a  fair  presimiption,  from  the  course  of  the  varied  propositions,  which  have  been  noticed, 
that  but  for  the  old  debts,  and  their  association  with  the  terms,  'common  defence  sad 
general  welfare,'  the  clause  would  have  remained,  as  reported  in  the  first  draft  of  a  con- 
stitution, expressing  generally  ^  a  power  in  congress  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises;'  without  any  addition  of  the  phrase  *to  provide  for  the  commoii 
defence  and  general  welfare.'  "With  this  addition,  indeed,  the  language  of  the  danse  being 
in  conformity  with  that  of  the  clause  in  the  articles  of  confederation,  it  would  be  quali- 
fied, as  in  those  articles,  by  the  specification  of  powers  subjoined  to  it.  But  there  is  suf- 
ficient reason  to  suppose,  that  the  terms  in  question  would  not  have  heen  introduced,  bat 
for  the  introduction  of  the  old  debts,  with  which  they  happened  to  stand  in  a  fiuniUar, 
though  inoperative,  relation.  Thus  introduced,  however,  they  pass  undisturbed  tfarougfa 
the  subsequent  stages  of  the  constitution. 

*'  If  it  be  asked,  why  the  terms  '  common  defence  and  general  welfare,'  if  not  meant  to 
convey  the  comprehensive  power,  which,  taken  literally,  they  express,  were  not  qualified 
and  explained  by  some  reference  to  the  particular  power  subjoined,  the  answer  is  at  hand, 
that  although  it  might  easily  have  been  done,  and  experience  shows  it  might  be  well,  if 
it  had  been  done,  yet  the  omission  is  accounted  for  by  an  inattention  to  the  phraseology, 
occasioned,  doubtless,  by  identity  with  the  harmless  character  attached  to  it  in  the  instra- 
mcnt,  firom  which  it  was  borrowed. 

"But  may  it  not  be  asked  with  infinitely  more  propriety,  and  without  the  possibility 
of  a  satisfactory  answer,  why,  if  the  terms  were  meant  to  embrace,  not  only  aO  the  poweis 
particularly  expressed,  but  the  indefinite  power,  which  has  been  claimed  under  them,  the 
mtention  was  not  so  declared ;  why,  on  that  supposition,  so  much  critical  labor  i»w 
employed  in  enumerating  the  particular  powers,  and  in  defining  and  limiting  their  extent  ? 

"  The  variations  and  vicissitudes  in  the  modification  of  the  clause,  in  which  the  terms 

*  Journal  of  Couvention,  p,  330,  357, 384, 891. 
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ascertamed,  that  the  power  of  taxation,  thoagh  general,  as  to  the  sub- 
jects, to  which  it  may  be  applied,  is  yet  restrictive,  as  to  the  purposes. 


'  common  defence  and  general  welfare '  appear,  are  remarkable ;  and  to  be  no  otherwise 
explained,  than  by  differences  of  opinion,  concerning  the  necessity  or  the  form  of  a  con- 
stitutional  provision  for  the  debts  of  the  revolution ;  some  of  the  members,  apprehending 
improper  claims  for  losses  by  depreciated  bills  of  credit ;  others,  an  evasion  of  proper 
claims,  if  not  positively  brought  within  the  authorized  functions  of  the  new  government; 
and  others  again,  considering  the  past  debts  of  the  United  States,  as  sufficiently  secured 
by  the  principle,  that  no  change  in  the  government  could  change  the  obligations  of  the 
nation.  Besides  the  indications  in  the  Journal,  the  history  of  the  period  sanctions  this 
explanation. 

**  But,  it  is  to  be  emphatically  remarked,  that  in  the  multitude  of  motions,  proposi- 
tions, and  amendments,  there  is  not  a  single  one  having  reference  to  the  terms  '  common 
defence  and  general  welfare,'  unless  we  were  so  to  understand  the  proposition  containing 
them,  made  on  August  25th,  which  was  disagreed  to  by  all  the  states,  except  one. 

"  The  obvious  conclusion,  to  which  we  are  brought,  is,  that  these  terms,  copied  from 
the  articles  of  confederation,  were  regarded  in  the  new,  as  in  the  old  instrument,  merely 
as  general  terms,  explained  and  limited  by  the  subjoined  specifications,  and  therefore 
requiring  no  critical  attention  or  studied  precaution.    * 

''If  the  practice  of  the  revolutionary  congress  be  pleaded  in  opposition  to  this  view  of 
tiie  case,  the  plea  is  met  by  the  notoriety,  that  on  severar  accounts,  the  practice  of  that 
body  is  not  the  expositor  of  the  '  articles  of  confederation.*  These  articles  were  not  in 
force,  till  they  were  finally  ratified  by  Maryland  in  1781.  Prior  to  that  event,  the  power 
of  congress  was  measured  by  the  exigencies  of  the  war,  and  derived  its  sanction  from  the 
acquiescence  of  the  states.  After  that  event,  habit,  and  a  continued  expediency,  amount- 
ing often  to  a  real  or  apparent  necessity,  prolonged  the  exercise  of  an  undefined  author- 
ity, which  was  the  more  readily  overlooked,  as  the  members  of  the  body  held  theu-  seats 
during  pleasure,  as  its  acts,  particularly  after  the  failure  of  the  bills  of  credit,  depended 
ibr  their  efficacy  on  the  will  of  the  states,  and  as  its  general  impotency  became  manifest. 
Examples  of  departure  from  the  prescribed  rule  are  too  well  known  to  require  proof. 
The  case  of  the  old  bank  of  North  America  might  be  cited,  as  a  memorable  one.  The 
incorporating  ordinance  grew  out  of  the  inferred  necessity  of  such  an  institution  to  carry 
on  the  war,  by  aiding  the  finances,  which  were  starving  under  the  neglect  or  inability  of 
the  states  to  furnish  their  assessed  quotas.  Congress  was  at  the  time  so  much  aware  of 
the  deficient  authority,  that  they  recommended  it  to  the  state  legislatures  to  pass  laws 
giving  due  effect  to  the  ordinance,  which  was  done  by  Pennsylvania  and  several  other 
states. 

"  Mr.  Wilson,  justiy  distinguished  for  his  intellectual  powers,  being  deeply  impressed 
with  the  importance  of  a  bank  at  such  a  crisis,  published  a  small  pamphlet,  entitled 
'  Considerations  on  the  Bank  of  North  America,'  in  which  he  endeavored  to  derive  the 
power  from  the  nature  of  the  union,  in  which  the  colonies  were  declared  and  became 
independent  states ;  and  also  from  the  tenor  of  the  *  articles  of  confederation '  themselves. 
But  what  is  particularly  worthy  of  notice  is,  that  with  all  his  anxious  search  in  those 
articles  for  such  a  power,  he  never  glanced  at  the  terms,  'common  defence  and  general 
welfare,"  as  a  source  of  it  Ue  rather  chose  to  rest  the  claim  on  a  recital  in  the  text, 
'  that  for  the  more  convenient  management  of  the  general  interests  of  the  United  States, 
delegates  shall  be  annually  appointed  to  meet  in  congress,'  which  he  said  implied,  that 
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for  which  it  may  be  exercised ;  it  next  becomes  matter  -of  inquiiy. 
what  were  the  reasons,  for  which  this  power  was  given,  and  what  irert 
the  objections,  to  which  it  was  deemed  liable. 


the  United  States  had  gencrnl  rights,  general  powers,  and  general  obligations,  k-: 
derived  from  any  particular  state,  nor  from  all  the  particular  states,  taken  separatdj.bc 
'resulting  from  the  union  of  the  whole ; '  these  general  powers,  not  being  controlled  by 
the  article  declaring,  that  each  state  retained  all  powers  not  granted  bj  the  oitideL 
because  'the  individual  states  never  possessed,  and  could  not  retain,  a  general  power  orcr 
the  others.' 

"  The  authority  and  argument  here  resorted  to,  if  proving  the  ingenoity  and  patriotic 
anxiety  of  the  author,  on  one  hand,  show  sufficiently  on  the  other,  that  the  terms,  'coa- 
mon  defence  and  general  welfare,'  could  not,  according  to  the  known  acceptation  of  diea^ 
avail  his  object 

''  That  the  terms  in  question  were  not  suspected  in  the  convention,  which  formed  ^ 
constitution,  of  any  such  meaning,  as  has  been  constructively  applied  to  them,  mar  be 
pronounced  with  entire  confidence.  For  it  exceeds  the  possibility  of  belief,  that  dte 
known  advocates  in  the  convention  for  a  jealous  grant,  and  cautions  definition  of  fedoil 
powers,  should  have  silently  permitted  the  introduction  of  words  or  phrases,  in  a  seiaA 
rendering  fruitless  the  restrictions  and  definitions  elaborated  by  them. 

''Consider,  for  a  moment,  the  immeasurable  difference  between  the  constitoskn, 
limited  in  its  powers  to  the  enumerated  objects ;  and  expanded,  as  it  would  he  by  tbe 
import  claimed  for  the  phraseology  in  question.  The  difference  is  equivalent  to  two 
constitutions,  of  characters  essentially  contrasted  with  each  other ;  the  one  possesfini 
powers  confined  to  certain  specified  cases ;  the  other  extended  to  all  cases  whatsoever. 
For  what  is  the  case,  that  would  not  be  embraced  by  a  general  power  to  raise  money;  s 
power  to  provide  for  the  general  welfare ;  and  a  pow^r  to  pass  all  laws  necessary  and 
proper  to  carry  these  powers  into  execution ;  all  such  provisions  and  laws  supersediiig  tt 
the  same  time,  all  local  laws  and  constitutions  at  variance  with  them  ?  Can  less  be  said, 
with  the  evidence  before  us,  furnished  by  the  Journal  of  the  Convention  itself^  than  that 
it  is  impossible,  that  such  a  constitution,  as  the  latter,  would  have  been  recommended  to 
the  states  by  all  the  members  of  that  body,  whose  names  were  subscribed  to  the  instru- 
ment? 

"  Passing  from  this  view  of  the  sense,  in  which  the  terms, '  common  defence  and  gene- 
ral welfare,'  were  used  by  the  framers  of  the  constitution,  let  us  look  for  that,  in  whidi 
they  must  have  been  understood  by  the  conventions,  or  rather  by  the  people,  wlw, 
through  their  conventions,  accepted  and  ratified  it.  And  here  the  evidence  is,  if  possible, 
still  more  irresistible,  that  the  terms  could  have  been  regartled,  as  giving  a  scope  to  fiede- 
ral  legislation,  infinitely  more  objectionable,  than  any  of  the  specified  powers,  which  pro- 
duced such  strenuous  opposition,  and  calls  for  amendments,  which  might  be  safeguards 
against  the  dangers  apprehended  from  them. 

"  Without  recurring  to  the  published  debates  of  those  conventions,  which,  as  far  is 
they  can  be  relied  on  for  accuracy,  would,  it  is  believed,  not  impair  the  evidence  ht- 
nished  by  their  recorded  proceedings,  it  will  suffice  to  consult  the  lists  of  amendments 
proposed  by  such  of  the  conventions,  as  considered  the  powers  granted  to  the  govern- 
ment, too  extensive,  or  not  safclv  defined. 

"  Besides  the  restrictive  and  explanatory  amendments  to  the  text  of  the  constitntkm, 
it  may  be  observed,  that  a  long  list  was  premised  under  the  name,  and  in  the  nature  of 
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§  932.  That  the  power  of  taxation  should  be,  to  some  extent,  vested 
in  the  national  government,  was  admitted  by  all  persons,  who  sincerely 


'  Declaration  of  Rights ; '  all  of  them  indicating  a  jealoosj  of  the  federal  powers,  and  an 
anxiety  to  multiply  securities  against  a  constrnctive  enlargement  of  them.  But  the 
appeal  is  more  particularly  made  to  the  y^mber  and  nature  of  the  amendments,  proposed 
to  be  made  specific  and  integral  parts  of  the  constitational  text. 

**  No  less  than  seven  states,  it  appears,  concurred  in  adding  to  their  ratifications  a 
scries  of  amendments,  which  they  deemed  requisite.  Of  these  amendments,  nine  were 
proposed  by  the  convention  of  Massachusetts ;  five  by  that  of  South  Carolina ;  twelve  by 
that  of  New  Hampshire ;  twenty  by  that  of  "Virginia ;  thirty-three  by  that  of  New  York  •, 
twenty-six  by  that  of  North  Carolina ;  and  twenty-one  by  that  of  Rhode  Island. 

"  Here  are  a  majority  of  the  states,  proposing  amendments,  in  one  instance  thirty-  ' 
three  by  a  single  state  j  all  of  them  intended  to  circumscribe  the  power  granted  to  the 
general  government,  by  explanations,  restrictions,  or  prohibitions,  without  including  a  sin- 
gle proposition  from  a  single  state  referring  to  the  terms, '  common  defence  and  general 
welfare ;  *  which,  if  understood  to  convey  the  asserted  power,  could  not  have  failed  to  be 
the  power  most  strenuously  aimed  at,  because  evidently  more  alarming  in  its  range,  than 
all  the  powers  objected  to,  put  together.  And  that  the  terms  should  have  passed  alto- 
gether unnoticed  by  the  many  eyes,  which  saw  danger  in  terms  and  phrases  employed  in 
some  of  the  most  minute  and  limited  of  the  enumerated  powers,  must  be  regarded  as  a 
demonstration,  that  it  was  taken  for  granted,  that  the  terms  were  harmless,  because 
explained  and  limited,  as  in  the  '  articles  of  confederation,'  by  the  enumerated  powers, 
which  followed  them. 

''A  like  demonstration,  that  these  terms  were  not  understood  in  any  sense,  that  could 
invest  congress  with  powers  not  otherwise  bestowed  by  the  constitutional  charter,  may 
be  found  in  what  passed  in  the  first  session  of  congress,  when  the  subject  of  amendments 
was  taken  up,  with  the  conciliatory  view  of  freeing  the  constitution  from  objections, 
which  had  been  made  to  the  extent  of  its  powers,  or  to  the  unguarded  terms  employed  ' 
in  describing  them.  Not  only  were  the  terms, '  common  defence  and  general  welfare,*  ^ 
imnoticed  in  the  long  list  of  amendments  brought  forward  in  the  outset }  but  the  Jonr^  i  \y 
nals  of  Congress  show,  that  in  the  progress  of  the  discussions,  not  a  single  proposition 
was  made  in  either  branch  of  the  legislature,  which  referred  to  the  phrase,  as  admitting 
a  constructive  enlargement  of  the  granted  powers,  and  requiring  an  amendment  guard- 
ing against  it.  Such  a  forbearance  and  silence  on  such  an  occasion,  and  among  so  many 
members,  who  belonged  to  the  part  of  the  nation,  which  called  for  explanatory  and 
restrictive  amendments,  and  who  had  been  elected,  as  known  advocates  for  them,  cannot 
be  accounted  for,  without  supposing,  that  the  terms, '  common  defence  and  general  wel- 
fare,* were  not,  at  that  time,  deemed  susceptible  of  any  such  constmction,  as  has  since 
been  applied  to  them. 

"  It  may  be  thought,  perhaps,  due  to  the  subject,  to  advert  to  a  letter  of  October  5th, 
1787,  to  Samuel  Adams,  and  another  of  October  16th,  of  the  same  year,  to  the  governor  - 
of  Virginia,  from  R.  H.  Lee,  in  both  of  which  it  is  seen,  that  the  terms  had  attracted  his 
notice,  and  were  apprehended  by  him  *  to  submit  to  congress  every  object  of  human 
legislation.*  But  it  is  particularly  worthy  of  remark,  that  although  a  member  of  the 
senate  of  the  United  States,  when  amendments  to  the  constitution  were  before  that 
house,  and  sundry  additions  and  alterations  were  there  made  to  the  list  sent  from  the 
other,  no  notice  was  taken  of  those  terms,  as  pregnant  with  danger.  It  must  be'tnibrred, 
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desired  to  escape  from  the  imbecilities,  as  well  as  the  inequalities  i 
the  confederation.^  Without  such  a  power,  it  would  not  be  possible  tc 
provide  for  the  support  of  the  national  forces  by  land  or  sea,  or  tfe 
national  civil  list,  or  the  ordinary  charges  and  expenses  of  govemmcffi. 
For  these  purposes  at  least,  there  must  be  a  constant  and  regular  sop- 
ply  of  revenue.^  If  there  should  be  a  deficiency,  one  of  two  evils  mvR 
inevitably  ensue ;  either  the  people  ^xxst  be  subjected  to  condmul 
arbitrary  plunder ;  or  the  government  must  sink  into  a  fatal  atrophj.' 
The  former  is  the  fate  of  Turkey  under  its  sovereigns :  the  latter  wm 
the  fete  of  America  under  the  confederation.* 

§  933.  If,  then,  there  is  to  be  a  real,  effective,  national  goyermnent^ 
tiiere  must  be  a  power  of  taxation  coextensive  with  its  powers,  wants, 
and  duties.  The  only  inquiry  properly  remadning  is,  whether  the  I^ 
sources  of  taxation  should  be  specified  and  lindted ;  or,  whether  the 
power  in  this  respect  should  be  general,  leaving  a  foil  choice  to  tiie 
national  legislature.  The  opponents  of  the  constitution  strennoosl; 
contended,  that  the  power  should  be  restricted;  its  firiends,  as  streno- 
ously  contended,  that  it  was  indispensable  for  the  public  safety,  that  it 
should  be  general. 

§  934.  The  general  reasoning,  by  which  an  unlimited  power  was 
sustained,  was  to  the  following  effect.  Every  goyemment  ought  to 
contmn  within  itself  every  power  requisite  to  the  full  accomplishment 
of  the  objects  committed  to  its  care,  and  the  complete  execution  of 
the  trusts  for  which  it  is  responsible,  free  from  every  other  control,  bat 
a  regard  to  the  public  good,  and  to  the  security  of  the  people.  In 
other  words,  every  power  ought  to  be  proportionate  to  its  object  The 
duties  of  superintending  the  national  defence,  and  of  securing  the 
public  peace  against  foreign  or  domestic  violence,  involve  a  proviaon 


that  the  opinion  formed  by  the  distingoished  member,  at  the  first  view  of  the  constitB- 
tion,  and  before  it  had  been  full j  diBcossed  and  elucidated,  had  been  cbanged  into  a  eoa- 
Tiction,  that  the  terms  did  not  fairly  admit  the  construction  he  had  originally  pat  oa 
them ;  and  therefore  needed  no  explanatory  precaution  against  it" 

Against  the  opinion  of  Mr.  Madison,  there  are  the  opinions  of  men  of  great  cmineooe. 
and  well  entitled  to  the  confidence  of  their  country ;  and  among  these  may  be  enmiM- 
rated  Presidents  Washington,  Jefferson,  and  Monroe,  and  Mr.  Hamilton.  The  opinioB 
of  the  latter  upon  this  very  poidt  will  be  given  hereafter  in  his  own  words. 

»  See  The  Federalist,  No.  21,  30. 

*  1  Tuck.  Black.  Comm.  App.  235  et  seq.;  Id.  244,  245. 

'  The  Federalist,  No.  30.  *  Id. 
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for  casualties  and  dangers,  to  whicli  no  possible  limits  can  be  assigned ; 
and  therefore  the  power  of  making  that  provision,  ought  to  know  no 
other  bounds,  than  the  exigencies  of  the  nation,  and  the  resources  of 
the  communitj.  Revenue  is  the  essential  engine,  by  which  the  means 
of  answering  the  national  exigencies  must  be  procured ;  and  therefore 
the  power  of  procuring  it  must  necessarily  be  comprehended  in  that  of 
providing  for  those  exigencies.  Theory,  as  well  as  practice,  the  past 
experience  of  other  nations,  as  well  as  our  own  sad  experience  under 
the  confederation,  conspire  to  prove,  that  the  power  of  procuring 
revenue  is  unavailing  and  a  mere  mockery,  when  exercised  over  states 
in  their  collective  capacities.  If,  therefore,  the  federal  government 
was  to  be  of  any  efficiency,  and  a  bond  of  union,  it  ought  to  be  invested 
with  an  unqualified  power  of  taxation  for  all  national  purposes.^  In 
the  history  of  mankind  it  has  ordinarily  been  found,  that  in  the  usual 
progress  of  things  the  necessities  of  a  nation  in  every  state  of  its 
existence,  are,  at  least,  equal  to  its  resources.^  But,  if  a  more  favor^ 
able  state  of  things  should  exist  in  our  own  government,  still  we  must 
expect  reverses,  and  ought  to  provide  against  them.  It  is  impossible 
to  foresee  all  the  various  changes  in  the  posture,  relations,  and  power 
of  different  nations,  which  might  affisct  the  prosperity  and  safety  of  our 
own.  We  may  have  formidable  foreign  enemies.  We  may  have 
internal  commotions.  We  may  suffer  from  physical,  as  well  as  moral 
calamities;  from  plagues,  famine,  and  earthquakes;  from  political 
convulsions  and  rivalries;  from  the  gradual  decline  of  particular 
sources  of  industry ;  and  from  the  necessity  of  changing  our  own 
habits  and  pursuits,  in  consequence  of  foreign  improvements  and  com- 
petitions, and  the  variable  nature  of  human  wants  and  desires.  A 
source  of  revenue  adequate  in  one  age,  may  wholly  or  partially  fail  in 
another.  Commerce,  or  manufactures,  or  agriculture,  may  thrive 
under  a  tax  in  one  age,  which  would  destroy  them  in  another.  The 
power  of  taxation,  therefore,  to  be  useful,  must  not  only  be  adequate 
to  all  the  esgencies  of  the  nation,  but  it  must  be  capable  of  reaching 
from  time  to  time  all  the  most  productive  sources.  It  has  been 
observed  with  no  less  truth,  than  point,  that  "  in  political  arithmetic 
two  and  two  do  not  always  make  four."  ^  Constitutions  of  government 
are  not  to  be  framed  upon  a  calculation  of  existing  exigencies ;  but 


»  The  Federalist,  No.  31 ;  Id.  No.  30  j  Id.  No.  21. 
^  The  federalist,  No.  30.  '  Id.  No.  21. 
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upon  a  combination  of  these  with  the  probable  exigencies  of  ages, 
according  to  the  natursd  and  tried  course  of  human  affidrs.  There 
ought  to  be  a  capacity  to  provide  for  future  contingencies,  as  they  may 
happen ;  and  as  these  are  (as  has  been  ahready  suggested)  illimitable 
in  l^eir  nature,  so  it  is  impossible  safely  to  limit  tiiat  capacity.^ 

§  935.  In  answer  to  this  reasoning  it  was  objected,  that  ^'  it  is  not 
true,  because  the  exigencies  of  the  union  may  not  be  susceptible  of 
limitation,  that  its  power  of  taxation  ought  to  be  unconfine^^  Reyenne 
IS  as  requisite  to  the  purposes  of  the  local  administrations,  as  to  those 
of  the  union ;  and  the  former  are  at  least  of  equal  imp<Jrtance  with  the 
latter  to  the  happiness  of  the  people.  It  is,  therefore,  as  necessaiy, 
that  the  state  governments  should  be  able  to  command  the  means  of 
supplying  their  wants,  as  that  the  national  government  should  possess 
the  like  faculty  in  respect  to  the  wants  of  the  union.  Bat  an  indefinite 
power  in  the  latter  might,  and  probably  would  in  time,  deprive  the 
former  of  the  means  of  providing  for  their  own  necesfflties ;  and  would 
subject  them  entirely  to  the  mercy  of  the  national  le^slature.  As  the 
laws  of  the  union  are  to  become  the  supreme  law  of  the  land ;  and 
as  it  is  to  have  power  to  pass  all  laws,  that  may  be  necessary,  for  car 
lying  into  execution  the  authorities,  with  which  it  is  proposed  to  vest 
the  national  government,  it  might  at  any  time  abolish  the  taxes  imposed 
for  state  objects,  upon  the  pretence  of  an  interference  with  its  own. 
It  might  allege  a  necessity  of  doing  this  in  order  to  give  efiScacy  to  the 
national  revenue  ;  and  thus  all  the  resources  of  taxation  might  by  de- 
grees become  the  subjects  of  federal  monopoly,  to  the  ^ntire  exclusion 
and  destruction  of  the  state  governments."  ^  The  cUfficulties  arising 
from  this  collision  between  the  state  and  national  goverhcnents  mi^t 
be  easily  avoided  by  a  separation  and  distinction,  as  to  the  subjects  of 
taxation,  or  by  other  methods,  which  might  be  easily  devised.  iThus, 
for  instance,  the  general  government  might  be  entrusted  with  tl^e 
power  of  external  taxation,  such  as  laying  duties  and  imposts  on  goois 
imported ;  and  the  states  remain  exclusively  in  possession  of  the  pow^ 


»  The  ]^ederalist,  No.  34 ;  1  Elliot's  Debates,  77  to  89 ;  Id.  303  to  308 ;  Id.  309,  311 
to  316,  921  to  329;  Id.  337;  2  Elliot's  Debates,  95,  96,  118;  Id.  198  to  204;  3  Elliott 
Debates,  261,  262,  290;  3  Amer.  Museum,  334,  338;  1  Tacker's  Black.  Comm.  234, 
235,  236. 

«  The  Federalist,  No.  31 ;  1  Elliot's  Debates,  77,  78  to  89;  Id.  91, 105, 112 ;  Id.  293, 
294  to  296 ;  Id.  301,  302,  303 ;  Id.  329  to  333 ;  2  Elliot's  Debates,  52,  53,  208 ;  3  Elliot'tf 
Debates,  77  to  91 ;  1  Tack.  Black.  Comm.  App.  240;  2  Amer.  Masenm,  543,  544. 
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of  internal  taxation.  Or  power  might  be  given  to  the  general  govern- 
ment to  lay  taxes  exclusively  upon  certain  specified  subjects  ;  or  to 
lay  taxes,  if  requisitions  on  the  states  were  not  complied  with ;  ^  or,  if 
the  specified  subjects  failed  to  produce  an  adequate  revenue,  resort 
might  be  had  to  requisitions,  or  even  to  direct  taxes,  to  supply  the 
deficiency.^ 

§  936.  In  regard  to  these  objections  it  was  urged,  that  it  was  im- 
possible to  rely  (as  the  history  of  the  government  under  the  confeder- 
ation abundantly  proved)  upon  requisitions  upon  the  states.^  Direct 
taxes  were  exceedingly  unequal,  and  difficult  to  adjust ;  ^  and  could 
not  safely  be  relied  on,  as  an  adequate  or  satisfactory  source  of  revenue, 
except  as  a  final  resort,  when  others  more  eligible  failed.  The  distinc- 
tion between  external  and  internal  taxation  was  mdeed  capable  of  be- 
ing reduced  to  practice.  But  in  many  emergencies  it  might  leave 
the  national  government  without  any  adequate  resources,  and  compel 
it  to  a  course  of  taxation  ruinous  to  our  trade  and  industry,  and  the 
solid  interests  of  the  country.  No  one  of  due  reflection  can  contend, 
that  commercial  imports  are,  or  could  be,  equal  to  all  future  exigenr 
cies  of  the  imion ;  and  indeed  ordinarily  they  may  not  be  found  equal 
to  them.^  Suppose  they  are  equal  to  the  ordinary  expenses  of  the 
union ;  yet,  if  war  should  come,  the  civil  list  must  be  entirely  ovei^ 
looked,  or  the  military  left  without  any  adequate  supply.^  How  is  it 
possible,  that  a  government' liJf  supplied  and  half  necessitous  can  fulfil 


1  3  Amer.  Museam,  423  ,*  2  EUiof  s  Debates,  52,  53,  200,  206. 

'  See  the  Federalist,  No.  30 ;  1  Elliot's  Debates,  294 ;  1  Tucker's  Black.  Comm.  App. 
234,  235  ;  1  Elliot's  Debates, 294,  295;  2 Elliot's  Debates,  52,  53,  111,  112;  ItL  200,  206, 
208.  It  was  moved  in  the  convention,  that  whenever  revenue  was  required  to  be  raised 
by  direct  taxation,  it  should  be  apportioned  among  the  states,  and  then  requisitions  made 
upon  the  states  to  pay  the  amount;  and  in  default  only  of  their  compliance,  congress 
should  be  authorized  to  pass  acts  directing  the  mode  of  collecting  it.  But  this  proposi- 
tion was  rejected  by  a  vote  of  seven  states  against  one,  one  state  being  divided.  Jour- 
nal of  the  Convention,  p.  274. 

»  The  Federalist,  No.  30 ;  1  EUiot's  Debates,  303,  304  ;  Id.  325,  326,  327 ;  2  EUiof  s 
Debates,  198,  199, 204. 

*  The  Federalist,  No.  21 ;  1  EUiot's  Debates,  81, 82;  2  Elliof  s  Debates,  105 ;  Id.  199, 
204,  236 ;  1  Tucker's  Bhick.  Comm.  App.  234,  235,  236 ;  3  Dall.  R.  171,  178. 

*  The  Federalist,  No.  41.    See  1  Elliot's  Debates,  303  to  306. 

*  The  Federalist,  No.  30,  34.  "  A  government,"  (said  one  of  our  most  distinguished 
statesmen,  Mr.  Ellsworth,  of  Connecticut,  speaking  on  this  very  subject,)  "which  can 
command  but  half  its  resources,  is  like  a  man^with  but  qpe  arm  to  defend  himself." 
Speech  in  Connecticut  Convention,  7th  January,  1788 ;  9Amer.  Museum,  338. 
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tlic  piirj^iosea  of  its  lustitution,  or  can  proride  for  the  seDiirity,  advaDce 
the  jiniijperity,  or  snpport  the  reputation  of  the  commou wealth  ?  llow 
can  it  ever  possess  either  energy  or  atabihty,  dignity  or  creilit,  confi- 
denco  at  home,  or  respectability  abroad  ?  How  can  its  admiuistratioQ 
be  any  thmg  eke,  than  a  succession  of  expedients,  temporary,  impo- 
tent, !ind  dbgraceful  ?  How  will  it  be  able  to  avoid  a  freijuent  sacri- 
fice '>f  its  engagements  to  immediate  necessity  ?  How  can  it  undertake, 
or  execute  »ny  liberal  or  enlarged  plans  of  public  good  ? '  Who  would 
lend  to  a  government,  incapable  of  pledging  any  permanent  resources 
to  redeem  it«  debts  ?  It  would  be  tlic  common  cose  of  needy  inditi- 
duals,  who  must  borrow  upon  onerous  conditions  and  usury,  bccmise 
tliey  cannot  promise  a  punctilious  discharge  of  their  engagements.^  It 
would,  therefore,  not  only  not  be  wise,  but  be  the  extreme  of  folly  to 
stop  slmrt  of  adequate  resources  for  all  emergencies,  and  to  leave  the 
government  entrusted  with  the  care  of  the  national  defence  in  a  state 
of  total,  or  partial  incapacity  to  provide  for  the  protection  of  the  ccm- 
munity  against  future  invasions  of  the  public  peace  by  foreign  wv,  or 
domestic  convulsions.  If,  indeed,  v;c  are  to  Irv  llie  novel,  not  to  sav 
absurd  experiment  in  politics,  of  tying  up  the  hands  of  government 
from  protective  and  offensive  war,  founded  ujon  reasons  of  state,  we 
ought  certainly  to  be  able  to  compel  foreign  nations  to  abstain  from  all 
measures,  which  shall  injure,  or  cripple  us.^  "We  must  be  able  to 
repress  their  ambition,  and  disarm  their  emnity ;  to  conquer  their  preju- 
dices, and  destroy  their  rivalries  and  jealousies.  \Vho  is  so  visionary, 
as  to  dream  of  such  a  moral  influence  in  a  republic  over  the  whole 
world  ?  It  should  never  bo  forgotten,  that  the  chief  sources  of  expense 
in  every  government  have  ever  arisen  from  wars  and  rebellions,  from 
foreign  ambition  and  enmity,  or  from  domestic  insurrections  and  fac- 
tions. And  it  may  well  be  presumed,  that  what  has  been  in  the  past, 
will  continue  to  be  in  the  future. 

6  937.  Besides ;  it  ia  manifest,  that  however  adequate  commercial 
imposts  might  be  for  the  ordinary  expenditures  of  peace,  the  operations 
of  war  might,  and  indeed  ordinarily  would,  if  our  adversary  possessed 
a  large  naval  force,  greatly  endanger,  if  they  did  not  wholly  cut  off  our 
supplies  from  tliis  source,*  And  if  this  were  the  sole  rehanee  of  the 
national  government,  a  naval  warfare  upon  our  commerce  would  on 


1  The  Federalist,  No.  30. 
^  Tbe  FederaUal,  No.  3*. 


CH.  ZIT.]  POWEES   OF  COXGBSSS  —  TAXIS.  659 

this  very  account,  be  at  once  the  most  saccessful,  and  the  most  irresist' 
ibic  means  of  subduing  us,  or  compelling  us  to  sue  for  peace.  What 
could  Great  Britm  or  France  do  in  a  naral  war,  if  tbey  vere  com- 
pelled to  rely  an  commerce  alone,  as  a  resonrce  for  taxation  to  nuse 
armies,  or  mainttuu  navies  ?  What  could  America  do,  in  a  contest 
witb  a  riva]  power,  whose  navy  possessed  a  superiority,  sufficient  to 
blockade  all  her  principal  ports  ?  ^  And,  independent  of  any  such 
exigencies,  the  history  of  the  world  shows,  that  nothing  is  more  flue- 
tuating  and  capricious  than  trade.  The  proudest  commercial  nations 
in  one  age  have  sunk  down  to  comparative  insignificance  in  another. 
Look  at  Venice,  and  Genoa,  and  the  Hanse  Towns,  and  Holland,  and 
Portugal,  and  Spain  !  What  is  their  present  commercial  importance, 
compared  witb  its  glory  and  success  in  past  times  ?  Could  either  of 
them  now  safely  rely  on  imposts,  as  an  exclusire  soorce  of  revenue  ? 
§  938.  There  is  another,  very  important  view  of  this  subject.  If 
the  power  of  taxation  of  the  general  government  were  confined  to 
duties  on  imports,  it  is  evident,  that  It  nught  be  compelled,  for  want  of 
other  adequate  resources,  to  extend  these  duties  to  an  injurious  excess. 
Trade  might  become  embarrassed,  and  perhaps  oppressed,  so  as  to 
diminish  the  receipts,  whft  the  duty  was  increased ;  smuggling,  always 
facile,  and  always  demorahmng  in  a  republic  of  a  widely  extended  aea- 
coast,  would  be  most  mischievously  encouraged.^  The  first  efiect 
would  be,  that  commerce  would  thus  gradually  change  its  channels ; 
and  if  other  interests  should  be  (as,  indeed,  they  might  be  to  some 
extent)  aided  by  such  exorbitant  duties,  th^  ultimate  result  would  be 
a  great  diminution  of  the  revenue,  and  the  rain  of  a  great  branch  of 
industry.  It  never  can  be  either  politic  or  jost,  wise  or  patriotic,  to 
found  a  government  upon  principles,  which  in  its  ordbary,  or  even 


'  Li  the  recent  war,  of  1812,  1813,  between  Gteat  Britain  and  the  United  States,  we 
bad  abnodant  proofs  of  the  correctnese  of  this  reasoning.  Notwilbatanding  tbe  dadea 
upon  imponatiooi  were  doMtdf  from  the  naval  Bnperioritj  of  onr  eatmj,  our  govern, 
meat  were  compelled  to  resort  to  direct,  and  internal  taxes,  to  land  taxes,  and  exdtet ; 
and  even  with  all  these  advantages,  it  is  notoiioas,  that  the  credit  of  the  goremment 
sunk  exceedinglj  low,  duiing  the  contest ;  and  tbe  public  secuiities  were  bonght  and 
sold,  under  the  very  ejea  of  tbe  administration,  at  a  disconnt  of  neArlj  tifty  per  cent 
from  their  nominal  amount.  Nay,  at  one  time,  it  was  impracticable  to  borrow  any 
money  upon  the  government  credit.  This  event  (let  it  be  remembered)  took  place, 
after  twenty  years  of  nuexampled  pnwpcri^  of  (be  conntry.  It  le  a  sod,  but  solemn 
admonition. 

'  The  Federalist,  Ko.  35. 
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G\-traor<lJnar7  operations,  must  n&turallj,  if  not  seeeasftrily,  lead  tn 
such  a  result.  Tills  would  bo,  to  create  a  goremment,  ttot  for  ttl 
happiness,  or  prospority  of  the  wliolc  people ;  bat  for  opprMNons,  nd 
inciiialities,  aruuig  from  scanty  mcaiiH,  and  inadequate  powers. 

§  039.  In  regard  to  the  otter  part  of  the  objection,  fotwded  oo  At 
dangers  to  the  stati'  goTommcnts  from  this  general  power  of  taxatkn, 
it  is  wholly  without  any  solid  ToundatioQ.  It  assumes  that  tb 
national  government  will  liavt-  an  interest  to  oppress  or  destroy  th 
state  governments  ;  a  supposition  wholly  in^dmis^ble  in  principle  oad 
unsupported  by  feet.  There  is  quite  as  much  reason  to  presome  tliat 
there  wiU  be  a  disposidon  in  tho  state  governments  to  enctoadi  co 
that  of  Hie  union.'  In  truth,  no  reasoning  founded  exduareljr  ■» 
either  ground  is  safe  or  satisfactory.  There  ought  to  be  power  m 
each  government  to  maintain  itself  and  execute  its  owB  powers ;  b«t 
it  docs  not  necessarily  follow  that  either  would  become  dangeroos  to 
tho  other.  Tho  objection,  indeed,  is  rather  aimed  at  the  stmctnra 
and  organization  of  the  government  than  at  its  powcra ;  since  it  a 
impossible,  if  the  structure  and  organization  be  reasonably  skilful,  that 
any  usurpation  or  oppression  can  place.* 

§  940.  But,  waiving  this  consideration,  it^ill  at  once  be  seen  that 
the  state  governments  have  complete  means  of  selfprotection  ;  as, 
with  the  sole  exception  of  duties  on  imports  and  exports,  (which  the 
constitution  has  taken  from  the  states,  unles*^t  is"'exercised  bj  the 
consent  of  congress,)  tho  power  of  taxation  remains  in  the  states,  con- 
current and  coextensive  with  that  of  congress.  The  slightest  atten- 
tion to  the  subject  will  demonstrate  this  beyond  all  controversy.  The 
language  of  the  constitution  does  not,  in  terms,  make  it  an  exclusive 
power  in  congress ;  the  existence  of  a  concurrent  power  is  not  incom- 
patible with  tlic  exercise  of  it  by  congress ;  and  the  states  ore  not 
expressly  prohibited  from  using  it  by  the  constitution.  Under  such 
circumstances  the  argument  is  irresistible,  that  a  concorrent  power 
remans  in  the  states,  as  a  part  of  their  original  and  unsurrendered 
aovereignty.^ 


'  ThcFciIcrnlist,  No.  31.  »  The  Fcdcralisi,  No.  31.  32. 

1  Tlic  Fcdemliat,  No.  32.  Sec  GilAoiis  v.  Ogdm,  9  Wbent.  E.  1, 199  to  202.  1  Kcnl's 
Ctimm.  Ix'cl.  IS,  p.  -363,  367,  3G8,  WJ.  This  subject  hns  heen  nlready  ronsidered  in 
tliese  ComnicnlQrics,  in  tbe  nilcs  of  interpretation  of  tha  constitution;  and  a  TCfj  im- 
portajil  illusiralion  in  the  Federalist,  No.  32,  on  this  very  point  of  taxation,  was  cited 
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§  941.  The  remarks  of  the  Federalist  on  this  point  are  very  full 
and  cogent.  "  There  b  plwnly,"  aaja  that  vork,  "  no  expresmon  in 
the  granting  clause,  which  makes  that  power  excloaire  in  the  union. 
There  is  no  independent  clause,  or  sentence,  vhich  prohibits  the 
states  from  exercising  it.  So  for  le  this  from  bemg  the  case,  that 
a  pliun  and  conclusive  argament  to  the  contrary  is  deducible  from  the 
restnunt  laid  upon  the  states,  in  relation  to  duties  on  imports  and 
exports.  Tins  restriction  implies  an  admission,  that,  if  it  were  not 
inserted,  the  states  would  possess  the  power  it  excludes ;  and  it 
implies  a  further  adtnisaioQ,  that,  as  to  all  other  taxes,  the  aathori^ 
of  the  states  renuuns  undiminished.  'In  any  other  view,  it  would  be 
both  unnecessary  and  dangerous.  It  would  be  unnecessary,  because, 
if  the  grant  to  the  union  of  the  power  of  laying  such  duties  implied 
the  exclusion  of  the  states,  or  even  their  subordination  in  this  par- 
ticular, there  would  be  no  need  of  such  a  restriction.  It  would  be- 
dangerous,  because  the  intrpdugtiaji  of  it  leads  directly  to  the  conclu- 
sion which  has  been  mentioned,  and  which,  if  the  reasoning  of  the  ob- 
jectors be  just,  could  not  have  been  intended ;  I  mean  that  the  states,  in 
all  cases  to  which  the  restriction  did  not  apply,  would  have  a  concurrent 
power  of  taxation  with  the  union.  The  restriction  in  question  amounts 
to  what  lawyers  call  a  negative  pregnant,  that  is,  a  negation  of  one 
thing  and  an  aflirmance  of  another ;  a  negation  of  the  autbori^  of 
the  states  to  impose  taxes  on  imports  and  exports,  and  an  affirmance 
of  their  authority  to  impose  them  on  other  articles."  "  As  to  a  sup- 
position of  repugnancy  between  the  power  of  taxation  in  Qie  states  and 
in  the  union,  it  cannot  be  supported  in  that  sense  which  would  be 
requisite  to  work  an  exclusion  of  the  states.  It  is,  indeed,  possible, 
that  a  tax  might  be  hud  on  &  particular  article  by  a  state,  which  might 
render  it  inexpedient  that  a  further  tax  should  be  laid  on  the  same 
article  by  the  utuon.  But  it  would  not  imply  a  constitutional  inability 
to  impose  a  further  tax.  The  quantity  of  tjhe  imposition,  the  expe< 
diency  of  an  increase  on  either  ^de,  would  be  mutually  qncstions  of 
pmdence ;  but  there  would  he  involved  no  direct  contradiction  of 
power.    The  particular  pohcy  of  the  national  and  state  system  of 


there.     It  aeenu,  thcrerorc,  whollj  nnnccenarj'  to  Tepeat  tin  reiuDiiiiig.      S«e  also 
4'Wheatoil'B  It.  193,316;  S  Wlieatoa's  R.  Sa,  24,  28,  4S,  49;  9  Wheaton'l  B.  199,  910,    , 
33S;  12  Wbeaton's  B.  448.    [Debbitu  v.Tbe  Commitmnert  of  Erie  Comts,  16  Pekn, 


VOl.«i. 


V 


662  C0K8TITCTI0N   OF    THE   UITITXD  BIAtES.  [BOOK  UL 

finiincc  mif^t,  now  and  then,  not  exactly  coincide,  and  miglit  rnjvR 
reciprocal  forbearance.  It  is  not,  however,  a  mere  po«iWlitT  it 
inconvenience  m  the  exercise  of  powers,  but  an  immediate  conatit* 
ttonal  repugnancy,  that  can,  by  imijlication,  alienate  and  eitingniAl 
preexisting  right  of  sovereignty."  > 

^  042.  It  is  true,  that  the  laws  of  the  tmion  ore  to  be  sa|)na>. 
liut,  without  this,  they  would  anmunt  to  nothing.  It  may  be  adnittad 
that  a  law,  laying  a  tax  for  the  use  of  the  Unil«d  States,  woold  ha 
supremo  in  itii  nature  and  legally  uncontrollable.  Yet  a  Inw  afarc^ 
ing  a  state  tax,  or  preventing  its  collection,  would  be  as  clearlj  oncoir 
atitutinnal,  and  therefore  not  tlie  supreme  law.  As  far  as  an  impn^ 
accumulation  of  taxes  on  the  same  thing  might  tend  to  render  the 
collection  difficult  or  precarious,  it  would  be  a  mutual  inconrenicnce, 
not  arising  from  aiiperiority  or  defect  of  power  on  either  ndc,  bat  froB 
an  injudicions  exercise  of  it.* 

^  i>43.  The  states,  with  this  concurrent  power,  mil  be  eotirel/  nfo, 
and  have  ample  resources  to  meet  all  their  wants,  whatever  the^  may 
be,  although  few  piihlic  expense?,  cnmjiorntivclv  ?i"i(:i!;in;;,  will  fall  U' 
their  lot  to  provide  for.  They  will  be  chiefly  of  a  domestic  character, 
and  affecting  internal  polity  ;  whereas,  the  resources  of  the  union  will 
cover  the  vast  expenditures,  occasioned  by  foreign  intercourse,  wars, 
and  other  charges  necessary  for  the  safety  and  prosperity  of  the  union. 
The  mere  civil  list  of  any  country  is  always  small ;  the  expenses  of 
armies,  and  navies,  and  foreign  relations  un!i:voidjjbly  great.  There  b 
no  sound  reason,  why  the  states  should  possess  any  exclusive  power 
over  sources  of  revenue,  not  required  by  their  wants.  Bat  there  is 
the  most  urgent  propriety  in  conceding  to  the  uilion  ajlwhich  may  be 
commensurate  to  their  wants,  JLny  attempt  to  discrimmate  between 
the  sources  of  revenue,  would  leave  too  m)>ch,  or  too  little  to  the  states. 
If  the  exclusive  power  of  external  taxation  were  given  to  the  union, 
and  of  internal  taxatigiy'to  the  states,  it  M'ould,  at  a  rough  calcuiation, 
probably  give  to  the  states  a  command  of  two  thirds  of  the  resources 


'  The  FcderalisI,  No.  32,  36.  Sec  also  3  Amcricon  Mnseum,  338,  341;  1  Elliot'i 
Deb.  307,3081  Id.  315,  316;  H.  321  10  323;  2  Elliott's  Dck  198  to  204;  MrOJIoch  *. 
Slolf  of  Mnryland,  4  Whcalon's  II,  316,  433  to  436;  9  Whent.  R.  199,  200,  201  ; 
IS  Whcalon's  R.  448.  Whether  a  sinte  can  (nx  an  ioslninicnt  ervatod  by  the  natioiul 
government,  lo  accomplisli  national  o'ljects,  will  be  hereafter  considered. 

'  The  Federalist,  Wa  33,  36 ;  I  EllJoti's  Deb.  307, 308 ;  Id.  321, 323. 
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of  the  community,  to  defray  from  a  tenth  to  &  twentieth  of  Its  ez- 
pensea ;  and  to  the  union,  one  third  of  the  resonrces  of  the  community, 
to  defray  from  nine  tenths  to  nineteen  twentieths  of  its  expenses. 
Such  an  unequal  distribution  is  wholly  indefensible.  And  it  may  be 
added,  that  the  resources  of  the  union  would,  or  might  be  dimiQiahed 
exactly  in  proportion  to  the  increase  of  demands  upon  its  treasury  i 
for  (as  has  been  already  seen)  war,  which  brings  the  great  expendi- 
tures, narrows,  or  at  least  may  narrow  the  resources  of  taxation  from 
duties  on  imports  to  a  very  alarming  degree.  If  we  enter  any  other 
line  of  discrimination,  it  will  be  equally  difficult  to  adjust  the  proper 
proportions  ;  for  the  inquiry  itself,  in  respect  to  the  future  wants,  as 
-well  of  the  states,  as  of  the  union,  and  their  relative  proportion,  must 
involve  elements,  forever  changing,  and  incapable  of  any  precise  as- 
certainment. Too  much,  or  too  little  would  forever  be  found  to  belong 
to  the  states ;  and  the  states,  as  well  as  the  union,  might  be  endangered 
by  the  very  precautions  to  guard  against  abuses  of  power.i  Any 
separation  of  the  subjects  of  revenue,  which  could  have  been  fallen 
upon,  would  have  amounted  to  a  sacrifice  of  the  interests  of  the  union 
to  the  power  of  the  individual  states ;  or  of  a  surrender  of  important 
functions  by  the  latter,  which  would  have  removed  them  to  a  mean 
provincial  servitade  and  dependence.* 

§  04'i.  OGber  objcctioua  o£  a  3pui,-ious  cbunuiter  were  urged  agunst 
confiding  to  congress  a  general  power  of  taxation.  Among  these,  none 
were  insisted  on  with  more  frequency  and  earnestness,  than  the  inca- 
pacity of  congress  to  judge  of  the  proper  subjects  of  taxation,  con- 
ffldering  the  diversified  interests  and  pursuits  of  the  states,  and  the 
impracticability  of  representing  in  that  body  all  their  interests  and 
pursuits.^  The  principal  pressure  of  this  argument  has  been  already 
examined,  in  the  survey  already  taken  of  the  structure  and  organisar 
tion  of  the  senate  and  house  of  i^epresentatives.  In  truth,  if  it  has 
any  real  force,  or  efficacy,  it  is  an  argument  ag^nat  any  national 


I  The  Fodcraliat,  No.  34 ;  1  Tucker's  Black.  Comm.  App.  SSI,  235,  fi36. 

*  The  Fedenliat  caJcaluted,  that  the  higheit  probable  fum,  required  fbr  the  ordi- 
nary permaneut  expenses  of  any  state  govenunont,  would  not  exceed  a  millioQ  of  dol- 
lars, liut  that  of  the  union,  it  was  Bnpposed,  could  not  ba  susceptible  of  any  exact 
measure.    The  Federalist,  No,  31. 

1  The  Federalist,  No.  35,  36  1  1  Elliot'*  Deb.  397  to  300;  Id.  309  to  313.  1  Turker'a 
Black.  Comm.  App.  237,  238;  2  Elliot's  Deb.  98;  M.  185,  186  to  IBS;  Id.  aol,  203, 
203  ;  Id.  333,  236 ;  3  Elliot's  Debate*,  77  to  91. 
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government,  having  an;  efficient  national  powers ;  and  it  is  aot  necej- 
sarj  to  ropeat  the  reasoning,  on  wliicli  the  expediency,  or  necessity  of 
such  ii  government  baa  beun  endeavored  to  bo  demonstrated.  And, 
in  respect  to  the  particukr  subject  of  taxation,  there  is  qmt«  as  niTicb 
reason  to  snppoBo,  that  there  will  bo  an  adequate  assemblage  of  ei- 
pei-ieiice,  knowledge,  skill,  and  wiedom,  iu  congi-ess,  and  aa  adeijuate 
meruia  of  ascertaining  the  proper  bearing  of  all  taxes,  whether  diret't, 
or  indirect,  whether  affecting  agriculture,  commerce,  or  manofactures, 
aa  to  illscharge  any  other  functions  delegated  to  congress.  To  sap- 
pose  otherwise,  is  to  suppose  the  union  impracticable,  or  miaclilevous.' 

^  'J45.  Other  objections  were  raised  on  the  ground  of  the  multiplied 
means  of  iLfluenco  in  tbo  national  government,  growing  out  of  the 
apfiointmenta  to  office,  necessary  in  the  collection  of  the  re%-enne9 ;  the 
host  of  ofScera,  which  would  swarm  over  the  land,  like  locosta,  to 
devour  its  substance ;  and  the  terrific  oppressions,  resulting  from 
double  taxes,  and  harsh,  and  arbitrary  regulations.^  These  objections 
were  answered,  aa  well  ought  be  supposed,  by  appeals  to  conxmoo 
Ecnae,  and  common  experience ;  and  they  arc  the  less  necessary  now 
to  be  refuted,  since  in  the  actual  practice  of  the  government  they  have 
been  proved  to  be  visionary,  and  fallacious,  the  dreams  of  speculative 
statesmen,  indulging  their  love  of  ingenious  paradoxes,  or  the  sug- 
gestions of  fear,  etimulated  by  diacoulent,  or  CEurled  away  hj  phan- 
toms of  the  imagination.' 

§  940.  But  another  extraordinary  objection,  which  shows  how  easily 
men  may  persuade  themselves  of  the  truth  of  almost  any  proposition, 
which  temporary  interests  or  excitements  induce  them  to  beHevc,  was 
urged  from  the  north  ;  and  it  was,  that  the  impost  would  be  a  partial 
tax ;  and  that  the  southern  states  would  pay  but  little  in  comparison 
witli  the  northern.  It  was  refuted  by  unanswerable  reasoning  ;  *  and 
would  hardly  deserve  mention,  if  the  opposite  doctrine  had  not  beien 
recently  revived  and  propagated  with  abundant  zeal  at  the  South,  ^at 
duties  on  importations  fall  with  the  most  calamitous  inequality  on^tbe 
southern  states.     Nay,  it  has  been  seriously  urged,  that  a  single 


'  Tlic  Federolisl,  No.  35,  36,  41,  45  ;  I  Tucker's  Bliick.  Comm.  App.  244,  345. 

»  The  Federalist,  No.  36  ;  2  Elliot's  Debates,  52,  53,  70;  Id.  208;  3  JElUot's  Debates , 
262,  2&1;  2  AtDCrican  Mu.<cum,  543. 

'  The  Federttlist,  No.  36;  3  Americnn  Museum,  338,  341 ;  1  Elliofs  Deb.  81,  293, 
294,300  10.^02;  Id.  337,  338  ;  2  Elliot's  Deb.  98;  Id.  108  to  204, 

*  See  Mr.  Ellsworth's  Speech,  3  American  Museum,  338, 340. 
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southern  state  is  burthened  with  the  payment  of  more  than  half  of  the 
whole  duties  levied  on  foreign  goods  throughout  the  union. 

§  947.  Again;  it  was  objected,  that  there  was  no  certainty,  that 
Uiy  duties  would  be  laid  on  importations ;  for  the  southern  states 
ought  ohject  to  all  imposts  of  this  nature,  as  they  have  no  manufac- 
tures of  their  own,  and  consume  more  foreign  goods,  than  the  northern 
states;  and,  therefore,  direct  taxes  would  be  the  common  resort  to 
supply  revenue.^  To  which  no  other  answer  need  be  fpven,  than,  that 
the  rule  of  apportionment,  as  well  as  the  inequalities  of  such  taxes, 
would,  undoubtedly,  produce  a  strong  disinclinal^on  in  the  nation,  and 
especially  in  the  southern  states,  to  resort  to  them,  unless  under  extra- 
ordinary circumstances.^  An  objection  of  a  directly  opposite  character, 
was  also  taken ;  vb.  that  the  power  of  laying  direct  taxes  was  not 
proper  to  be  granted  to  the  national  government,  because  it  was 
unnecessary,  impracticable,  unsafe,  and  accumulative  of  expense.* 
This  objection  also  was  shown  to  be  unfounded;  and,  indeed,  under 
certain  exigencies,  which  have  been  already  alluded  to,  the  national 
government  might  for  want  of  it  be  utterly  prostrated.* 

§  948.  Other  ohjecfcions  were  urged,  which  it  seems  unnecessary  to 
enumerate,  as  they  were  either  temporary  in  their  nature,  or  were 
mere  auxiliaries  to  those  already  mentioned.  The  experience  of  the 
national  government  has  hitherto  shown  the  entire  safety,  practica- 
bility, and  even  necessity  of  Its  possessing  the  general  power  of  taxa- 
iion.  The  states  have  exercised  a  concurrent  power  without  obstruc- 
tion or  inconvenience,  and  enjoy  revenues  adequate  to  all  their  wants; 
more  adequate,  indeed,  than  they  could  possibly  possess,  if  the  union 
were  abolished,  or  the  national  government  were  not  vested  with  a 
general  power  of  taxation,  which  enables  it  to  provide  for  all  objects  of 
common  defence  and  general  welfare.  The  triumph  of  the  friends  of 
the  constitution,  in  securing  this  great  fundamental  source  of  all  real 
eBFective  national  sovereignty,  was  most  signal ;  and  it  is  the  noblest 
monument  of  their  wisdom,  patriotism,  and  independence.  Popular 
feelings,  and  popular  prejudices,  and  local  interest*,  and  the  pride  of 


■  I  Elliot's  Debates,  90,  !>i. 

'  1  Tuck.  Black-  Conim.  App.  334  to  238;  The  Federalist,  No.  12,21,36;  1  Elliot's 
Debates,  61,  62;  2  Elliot's  Debutes,  105;  3  Elliot's  Debates,  77  to  91;  S  Joum.of 
Continent.  Congress,  16ih  Dec.  1782,  p.  203. 

'  a  ElUot'a  Debates,  lS7to204;  Id.  208,  332,335;  3  ElUot'g  Debate!,  77,  91. 
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stato  nutliority,  and  tbe  jealousy  of  atat«  sovereignly,  wore  all  ngsisa 
theiJi.  Yet  they  were  not  dismayed;  and  by  eteadfast  appeals  to 
reaaciii,  to  the  calm  sense  of  the  people,  and  to  the  lessons  of  initorj, 
tbcy  aubdaed  opposition,  and  won  confidence.  Without  the  poaeessiga 
of  tbis  power,  the  constitntion  would  Ittv  l^^^g  since,  like  the  confede- 
ration, have  dwindled  down  to  an  empty  [lageant.  It  would  haw 
become  an  nnreid  mockery,  deluding  our  hopes,  and  exciting  our  feare. 
It  would  have  flitted  before  us  fora  moment  with  a  pale  and  iQcSectusl 
light,  and  ttien  have  departed  forever  to  the  land  of  shadows.  There 
is  90  much  candor  and  force  in  the  remarks  of  the  learned  Americao 
commentator  on  lilackstone,  on  this  subject,  that  they  deserve  to  he 
cited  in  this  place.'  "A  candid  review  of  this  part  of  the  federal 
constitution  cannot  fail  to  excite  our  just  applause  of  the  principles 
upon  which  it  is  founded.  All  the  arguments  ag^st  it  appear  to 
have  been  drawn  from  the  inexpediency  of  estahlisliing  each  a  form  of 
government,  rather  than  from  any  defect  in  tins  part  of  the  systen, 
admitting,  that  a  general  government  was  necessary  to  the  happineaa 
and  prosperity  of  the  states  imiividuully.  This  great  primary  ■jnesti™ 
being  once  decided  in  the  affirmative,  it  might  be  difficult  to  prove, 
that  any  part  of  tlie  powers  granted  to  congress  in  this  clause  ought  to 
have  been  altogether  withheld  ;  yet  being  granted,  rather  as  an  ulti- 
mate provision  in  any  possible  case  of  emergency,  tlian  as  a  means  of 
ordinary  revenue,  it  is  to  bo  wished,  that  the  exercise  of  powers,  either 
oppressive  in  their  operation,  or  inconsistent  with  the  genius  of  the 
people,  or  irreconcila\)Ie  to  their  prejudices,  might  be  reserved  for 
cogent  occasions,  which  might  justify  the  temporary  recourse  to  a 
lesser  evil,  as  the  mc-ans  of  avoiding  one  more  permanent,  and  of 
greater  magnitude." 

§  949.  The  language  of  the  constitution  is, "  Congress  shall  have 
"  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,"  &c. 
"  But  all  duties,  imposts,  and  ej:cisee  shall  be  uniform  throughout  the 
"  United  States,"  A  distinction  is  here  taken  between  taxes,  and 
daties,  imposts,  and  excises ;  and,  indeed,  there  are  other  parts  of  the 
constitution  respecting  the  taxing  power,  (aa  will  presently  be  more 
fully  seen,)  such  as  the  regulations  respecting  direct  taxes,  the  prohi- 
bition of  taxes  or  duties  on  exports  by  the  United  States,  and  the  pro- 


'  1  Tucker')  Black.  Comm.  App.  S*6. 
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lubition  of  impoets  or  duties  by  the  states  od  imports  or  exports,  whioli 
require  an  attention  to  this  distiootion. 

§  950.  In  a  general  sense,  all  contributions  imposed  hy  the  govern- 
ment upon  indiTida^  fiir  the  service  of  the  state,  are  called  taxes, 
by  whatever  name  they  «tty  be  known,  whether  by  the  name  of 
taibute,  tythe,  talliage,  impost,  duty,  gabel,  custom,  aabsidy,  ud,  sup- 
ply, excise,  or  other  name.^  In  this  sense,  they  are  osnally  divided 
into  two  great  classes,  those,  which  are  direct,  and  those  wluch  are 
indirect.  Under  the  former  denomination  are  included  taxes  on  land, 
or  real  property,  and  undA*  the  latter,  taxes  on  articles  of  consump- 
tion.^ The  conffltutepn,'by  ^ving  the  power  to  lay  and  collect  taxes 
in  general  terms,  donbtiess  meant  to  include  all  sorts  of  taxes,  whether 
direct  or  mdirect.'  Bat  it  may  be  asked,  if  such  was  the  intention, 
why  were  tbe  sabseqnent  words,  duties,  in^stt,  and  excUet,  added  in 
the  clause  ?  Two  reasons  may  be  suggested ;  l^e  first,  that  it  was 
done  to  avoid  all  pos^bili^  of  doubt  in  the  construction  of  the  clause, 
once,  in  common  parlance,  tbe  word  taxes  is  sometimes  applied  in  con- 
tradistinction to  duties,  imposts,  and  excises,  and,  in  the  delegation  of 
BO  vital  a  power,  it  was  desirable  to  avoid  all  possible  misconception  of 
this  sort ;  and,  accordingly,  we  find,  in  the  very  first  draft  of  the  con- 
stitution, these  explanatory  words  are  added.*  Another  reason  was, 
that  the  constitution  prescribed  difierent  rules  of  laying  taxes  in  diSer- 
ent  cases,  and,  tiierefore,  it  was  indispensable  to  make  a  discrimination 
between  the  classes,  to  which  each  rule  was  meant  to  apply.^ 

§  951.  The  second  section  of  the  first  article,  which  has  been 
already  conmiented  on  for  anotber  purpose,  declares,  tiiat  "  direct 
"  taxes  shall  be  apportioned  among  the  several  states,  wUch  may  be 
"  included  within  this  union,  according  to  their  respective  numbers." 
The  fourth  clause  of  the  ninth  section  of  the  same  article  (which  would 
regularly  be  commented  on  in  a  future  page)  declares,  that  "  no  capi- 
"  tatioQ,  or  other  direct  tax,  shall  be  laid,  unless  in  proportion  to  the 
"  census  or  enumeration  herem  before  -directed  to  be  taken."    And 


1  See3Stttut'BPolit.Econ.«8S;  1  Tack.  BUck.  Comm.App.  933;  I  Black.  Conmi. 
30S;3DaU-B.17l;Smitb'a  WealthofNaUoDs.B.  3,  ch.  3,  B.  5,  ch.  2,  F.  1,P,  2,  Brt.4. 

*  Ths  Federalist,  No.  21, 36;  1  Tack.  Black.  Comm.  233,  23S,  233;  Smith'i  Wealth 
of  Nations,  B.  S,  ch.  2,  Ft  2,  art  1  and  2,  and  App. 

>  iMighbimmgh  t.  Blake,  S  Wheat.  R.  317, 31S,  319. 

*  Jonroal  of  ConTBiition,  320. 

*  fiyfton  T.  UniKd  Staiei,  3  Dall.  171, 174. 
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the  clause  now  under  consideration,  that  ^^  all  duties,  imposts,  a 
"  excises  shall  be  uniform  throughout  the  United  States."  He; 
then,  two  rules  are  prescribed,  the  rule  of  apportionment  (as  it 
called)  for  direct  taxes,  and  the  rule  of  uniformity  for  duties^  impot 
and  excises.  K  there  are  any  other  kinds  of  taxes,  not  embraced 
one  or  the  other  of  these  two  classes,  (and  it  is  certainly  difficult 
give  full  effect  to  the  words  of  the  constitution  without  supposing  the 
to  exist,)  it  would  seem,  that  congress  is  left  at  full  liberty  to  levy  tl 
same  by  either  rule,  or  by  a  mixture  of  both  rules,  or  perhaps  by  ai 
other  rule,  not  inconsistent  with  the  general  purposes  of  the  const!) 
iion.^  It  is  evident,  that  "  duties,  imposts,  and  excises  "  are  indire 
taxes  in  the  sense  of  the  constitution.  But  the  difficulty  still  remaii 
to  ascertain^  what  taxes  are  comprehended  under  this  description ;  ai 
what  under  the  description  of  direct  taxes.  It  has  been  remarked  1 
Adam  Smith,  that  the  private  revenue  of  individuals  arises  ultimate 
from  three  different  sources,  rent,  profit,  and  wages ;  and,  that  eve 
public  tax  must  be  finally  paid  from  some  one  or  all  of  these  differe 
sorts  of  revenue.^  He  treats  all  taxes  upon  land,  -or  the  produce 
land,  or  upon  houses,  or  parts,  or  appendages  thereof,  (such  as  heai 
taxes  and  window  taxes,)  under  the  head  of  taxes  upon  rent ;  all  tax 
upon  stock,  and  money  at  interest,  upon  other  personal  property  yiel 
ing  an  income,  and  upon  particular  employments,  or  branches  of  tra 
and  business,  under  the  head  of  taxes  on  profits ;  and  taxes  upon  sa 
ries  under  the  head  of  wages.  He  treats  capitation  taxes  and  tai 
on  consumable  articles,  as  mixed  taxes,  falling  upon  all  or  any  of  t 
different  species  of  revenue.^  A  full  consideration  of  these  difiere 
classifications  of  taxes  belongs  more  properly  to  a  treatise  upon  poli 
cal  economy,  than  upon  constitutional  law. 

§  952.  The  word  "  duties "  has  not,  perhaps,  in  all  cases  a  ve 
exact  signification,  or  rather  it  is  used  sometimes  in  a  larger,  ai 
sometimes  in  a  njyjjwer  sense.  In  its  large  sense,  it  is  very  nearly  i 
equivalent  to  taxes,  embracing  all  impositions  or  charges  levied  on  p 
sons  or  things.*  In  its  more  restrained  sense,  it  is  often  used  as  eq 
valent  to  "customs,"  which  appellation  is  usually  applied  to  tho 


1  Ilf/hon  V.  United  States,  3  Dall.  R.  171. 

*  Smith's  Wealth  of  Nations,  B.  5,  ch.  2,  P.  2. 

^  Smith's  Wealth  of  Nations,  B.  5,  ch.  2,  P.  2,  art.  1,  2,  3,  4. 

*  See  The  Federalist,  No.  36. 
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taxes,  which  are  payable  upon  goods  and  merchant^e  imported,  or 
exported,  aad  was  probablj  ffven  on  account  of  tbe  usnal  and  constant 
demand  of  them  for  the  use  of  kings,  states,  and  goTernments.^  la 
this  sense,  it  is  nearly  synonymous  with  "imposts,"  which  is  sometimes 
used  in  the  large  sense  of  taxes,  or  duties,  or  impositions,  and  some- 
times in  the  more  restruned  sense  of  a  duty  on  imported  goods  and 
merchandise.^  Perhaps  it  is  not  unreasonable  to  presume,  that  tlus 
narrower  sense  might  be  in  the  minds  of  the  &amerB  of  tbe  constitu- 
tion, when  this  clause  was  adopted,  ^ce,  in  another  clause,  it  is  sub- 
sequently provided,  that  "  No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state ; "  and,  that  "  No  state  shall,  without  the 
consent  of  congress,  lay  any  imposts  or  duties  on  importt  or  esportt^ 
except  what  maybe  absolutely  necessary  for  executing  it£  inspection 
laws."  ^  There  is  another  provision,  Uiat  "  No  state  shall,  without 
the  consent  of  congress,  lay  any  duty  of  t»nnage"  &c. ;  from  which, 
perhaps,  it  may  he  gathered,  that  a  tonnage  duty,  (by  which  is  to  be 
understood,  not  the  ancient  custom  in  England,  so  called,  on  wines 
imported,^  hat  a  duty  on  the  tonnage  of  ships  and  vessels,)  was  not 
deemed  an  impost,  sbictly,  but  a  duiy.  However,  it  most  be  admit- 
ted, that  little  cert^ty  can  be  arrived  at  &om  such  slight  changes  of 
phraseology,  where  the  words  are  susceptible  of  various  interprctationB, 
and  of  mure  or  less  expansion.  The  moet,  that  can  be  done,  is,  to 
offer  a  probable  conjecture  &om  tbe  apparent  use  of  words  in  a  con- 
nection, where  it  is  desirable  not  to  deem  any  one  superfluous,  or 
synonymous  with  the  others.  A  learned  commentator  has  supposed, 
tiiat  the  words,  *'  duties  and  imposts,"  in  the  oonstitution,  were  probably 
intended  to  comprehend  every  species  of  tax  or  contribution,  not  inclu- 
ded under  the  ordinary  terms,  **  taxes  and  excises."  ^  Another  teamed 
judge  has  said,"  "  what  is  the  natural  and  common,  or  technical  and 


1  Smith's  Wealth  of  Nfttioni,  B.  4,  ck  I,  P.  3,  B.  5,  ch.  3,  art  4 ;  Hale  on  Castonu, 
Hare.  TracU,  p.  IIS,  &C-;  I  Black.  Conun.  313,314,315,316;  Com.  ii\%.  Prtngative, 
D.  43  to  D.  49. 

*  The  Federalist,  No.  30 ;  3  Elliot's  Bebatea,  289. 

'  Mr.  Mudiaon  ia  of  opinion,  the  terms,  inroad  and  datia,  in  theso  claaseSiare  nrad  as 
Ejnonj-moua.  There  !b  raach  force  in  his  loggMttons.  Mr.  Madison's  Letter  to  Mr. 
Cabell,  18th  Sept.  1838. 

•  1  Black.  Comm.  315;  Hale  on  Cnstonu,  Earg.  LaTrTracts,p.3,  ch.T.ch.  I4,ch.  IS. 
>  1  Tucker's  Black.  Comm.  App.  343- 

^  Mr.  Justice  Patwnon  in  B^  v.  VtaUd  SlaU»,  3  DfiU.  B.  171, 17T. 
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apfrn[>riiite,  meaning  of  the  wordd,  duti/  mi  exdte,  it  is  not  easy  it 
a3ceit;iin.  They  [ircsent  no  clear  or  preciae  idea  to  the  mlud.  Difa- 
ent  [icrsons  will  annex  different  significations  to  the  temia."  On  the 
saint;  uccafflon,  another  learned  judge  said,  "  The  term,  tlut^,  a  tbe 
most  comprehensive,  next  to  the  generical  term,  taz;  ant!  practically 
ill  Great  Sritun,  (whence  we  take  our  general  ideas  of  ttute^,  daliH, 
imposta,  excisea,  custonM,  &c.)  embraces  taxes  on  stamps,  tolls  for 
passage,  kc.  and  is  not  confined  to  taxes  on  importations  only."  ^ 

^  9o3.  "  Exems  "  are  generally  deemed  to  be  of  an  opposite  natore 
to  "  imposts,"  in  the  reatrictivo  sense  of  the  latter  term,  aaii  are 
defined  to  be  an  inland  imposition,  paid  sometimes  upon  the  consump- 
tion of  the  commodity,  or  frequently,  upon  the  retail  sale,  vrhich  is  the 
last  stage  before  the  consumption,^ 

§  '.'.54,  But  the  more  important  infjmry  is,  what  are  direct  taxes  in 
the  sense  of  the  coustitution,  since  they  are  retjuired  to  bo  laid  by  the 
rule  of  apportioniDCnt,  and  all  indirect  taxes,  whetlier  they  fidl  under 
the  head  of  "  duties,  imposts,  or  excises,"  or  under  any  other  descrip- 
tion, may  be  laiJ  by  the  rule  of  uniformity.  It  i?!  cK'ar,  that  capi ration 
taxes,'  or,  aa  they  are  more  commonly  called,  poll  taxes,  that  is,  taxes 
upon  the  polls,  heads,  or  persons,  of  the  contributors,  are  direct  taxes, 
Ibr  the  constitution  has  expressly  enumerated  them,  as  Buoh.  "  No 
capitation,  or  other  direct  ta.\,  sh.ill  be  laid,"  &e.  is  the  laujjua^e  <A 
that  instrument. 

^  955.  Taxes  on  lands,  houses,  and  other  permanent  real  estate,  or 
on  parts  or  appurtenances  thereof,  have  always  been  deemed  of  the 
same  character,  that  is,  direct  taxes.*  It  has  been  seriouslj  doubted, 
if,  in  the  sense  of  the  constitution,  any  taxes  are  direct  taxes,  except 
those  on  polls  or  on  lands,  Mr.  Justice  Chase,  in  Hylton  v.  United 
Stales,  (3  Dall.  R.  171,)  aaid, "  I  am  inclined  to  think,  that  the  direct 
taxes,  contemplated  by  the  constitution,  are  only  two,  namely,  —  a 
capitation  or  poll  tax  simply,  without  regard  to  property,  profession,  or 


'  Mr.  Justice  Chase,  Ibid.  174.     See  The  Fcdcmlisl,  No.  36. 

'  1  Black.  Comm.  318;  1  Tuck.  Black.  Comm-  App.  341i  Smith's  Wealth  of 
Nations,  B.  5,  ph.  2,  art.  4  ;  i  Elliofa  Debutes,  209 ;  3  Eliotl's  Debates,  2S9,  290. 

'  See  2  Smith's  Wealth  of  Nations,  B.  5,  ch.  2,  art.  4 ;  The  Federalist,  No.  36 ;  2  Elli- 
ot's Debates,  209. 

*  1  Tuck.  Black,  Comm.  App.  232,  2.33;  Ihjhon^-.  t'mW  Sfo(cs,  3  Dall.  R.  171;  Tho 
Federalist,  No.  21 ;  Lotyhl»iro«'jh  v.  Blah,  5  Wheat.  E.  317  lo  323. 
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other  circumstance,  and  a  tax  on  land.  I  doabt,  whether  s  tax  by  ft 
general  assessment  of  personal  property  within  the  United  States  is 
included  within  the  terjn,  direct  tax."  Mr.  Justice  Patterson,  in  the 
same  case,  sfud,  "  It  is  not  necessary  to  determine,  whether  a  tax  on 
tlie  produce  of  land  be  a  direct  or  an  indirect  tax.  Perhaps  the 
immediate  product  of  land,  in  its  original  and  crude  state,  ought  tot^e 
considered,  as  a  part  of  the  land  itaelf.  When  the  produce  is  con- 
verted into  a  manufacture,  it  asaumes  a  new  shape,  ic.  Whether 
'  direct  taxes,'  in  the  sense  of  the  constitution,  comprehend  any  other 
tax,  than  a  capitation  tax,  or  a  tax  on  land,  is  a  questionable  point,  &c. 
I  never  entertuned  a  doubt,  that  the  principal,  I  will  not  say  the  only, 
objects,  that  the  framers  of  the  constitution  contemplated,  as  falling 
within  the  rule  of  apportionment,  were  a  capitation  tax  and  a  tax  on 
land."  And  he  proceeded  to  state,  that  the  role  of  apportionment, 
both  as  regards  representatives,  and  as  regards  direct  taxes,  was 
adopted  to  guard  the  southern  states  against  undue  impositions  and 
oppressions  in  the  taxing  of  slaves.  Mr.  Justice  Iredell,  in  the  same 
case,  said,  "Perhaps  a  direct  tax,  in  the  sense  of  the  constitutJon,  can 
mean  nothing  but  a  tax  on  something  inseparably  annexed  to  the  soil ; 
something  capable  of  apportionment  under  all  such  circumstances.  A 
land  or  poll  tax  may  be  considered  of  this  description.  The  latter  is 
to  be  considered  so,  particularly  under  the  present  constitution,  on 
account  of  the  slaves  in  the  southern  states,  who  give  a  ratio  in  the 
representation  in  the  proportion  of  three  to  five.  Either  of  these  is 
capable  of  an  apportionment.  In  regard  to  other  articles,  there  may 
possibly  be  considerable  doubt."  The  reasoning  of  the  Federalist 
seems  to  lead  to  the  same  result.^ 

$  956.  In  the  year  1794,  congress  passed  an  act^  laying  duties 
upon  carriages,  for  the  conveyance  of  persons  which  were  kept  by  or 
for  any  person  for  his  own  use,  or  to  be  let  out  to  hire,  or  for  the  con- 
veying of  passengers,  to  wit,  for  every  coach  the  yearly  sum  of  ten 
dollars,  &c.  kc. ;  and  made  the  levy  uniform  throughout  the  United 
States.  The  constitutionahty  of  the  act  was  contested,  in  the  case 
before  stated,"  upon  the  ground  tiiat  it  was  a  direct  tax,  and  so  ought  to 
be  apportioned  among  the  states  according  to  their  numbers.    After 


■  The  Fedenlut,  No.  31,  se.  *  Act  of  1794,  di.  45. 

>3DaliM'sIUii>«)rt>,in. 
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solemn  argument,  the  supremo  court  decided  tLat  it  was  not  a  £rat 
tax  witlkin  the  meaning  of  the  constitution.     The   grounds  of  ttu 

decision,  as  stated  in  tho  various  opinions  of  the  judges,  were :  first 
the  doubt  whether  any  taxes  vere  direct,  in  &e  sense  of  the  couslitS' 
tioQ,  but  capitadoa  and  land  taxes,  as  hits  been  alreadj  saggsstej; 
second!  J,  that,  in  cases  of  doubt,  the  rule  of  apportiooment  traght  not 
to  be  favored,  because  it  vras  matter  of  compromise,  and  in  itself  n& 
cally  indefensible  and  wrong ;  thirdly,  the  monstrous  incrjiulitj  and 
injustice  of  the  carriage  tax,  if  Iwd  by  the  rule  of  apportioitimcnl. 
which  would  show  that  no  tax  of  this  sort  could  hare  baon  oonteo- 
plated  by  the  convention,  as  within  the  -rule  of  apportiomnent : 
fourthly,  tiiat  the  terms  of  the  constitution  were  sa^sfied  by  confining 
the  clause,  respecting  <^rect  taxes,  to  capitation  and  land  taxes; 
finiily,  that,  accurately  spcaliing,  all  taxes  on  expenses  or  ccmsumptiaB 
are  hidirect  taxes,  and  a  tax  on  carriages  u  of  tlua  land ;  and,  sixtUr, 
(what  is  probably  of  most  cogency  and  force,  and  of  itself  deoiDTe,) 
that  no  tax  could  be  a  direct  one  in  the  sense  of  the  constitutMB. 
which  wap<  not  capable  cf  apportinnmcjit  accnnliii.!;  to  the  rule  laid 
down  in  the  constitution.  Thus,  suppose  ten  dollars  were  contem- 
plated as  a  tax  on  each  coach  or  post-chaise  in  the  United  States,  and 
the  number  of  such  carriages  in  the  United  States  were  one  hundred 
and  fire,  and  the  number  of  representatives  in  congress  the  same. 
This  would  produce  ten  hundred  and  fifty  dollars.  The  share  of  Ya- 
ginia  would  bo  ,'^  parts,  or  $1^0 ;  the  share  of  Coimecticut  would 
be  iJi  parts,  or  gTO.  Suppose,  then,  in  Virginia  there  are  fifty  car- 
riages, the  sum  of  §1^0  must  be  collected  from  the  owners  of  these 
carriages,  and  apportioned  among  them,  which  would  make  each  owner 
pay  53. 80.  And  suppose  in  Connecticut  there  are  but  two  carriages, 
the  share  of  that  state  (§70)  must  be  paid  by  the  owners  of  those 
two  carriages,  viz.  $35  each.  Yet  congress,  in  such  a  case,  intend  t« 
lay  a  tax  of  but  ten  dollars  on  each  coach.  And  if  in  any  stafe  there 
should  be  no  coach  or  post-chaise  owned,  then  there  could  be  no  appor- 
tionment at  all.  The  absurdity,  therefore,  of  such  a  mode  of  taxation 
demonstrates,  that  such  a  tax  cannot  be  a  direct  tax  in  the  sense  of 
the  constitution.  It  is  no  answer  to  this  reasoning,  that  congress, 
having  determined  to  raise  such  a  sum  of  money  as  such  a  tax  on 
carriages  would  produce,  might  apportion  the  sum  due  by  the  rule  of 
apportionment,  and  then  order  it  to  be  collected  on  different  articles 
selected  in  each  state.    That  would  be,  not  to  lay  and  collect  a  tax 
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00  caniageB,  but  on  the  articles  which  were  made  contribntory  to  the 
payment.  Thus,  the  tax  ought  be  called  a  tax  on  carriages,  and 
levied  on  horses.  And  the  same  objection  would  lie  to  an  apportion- 
ment of  the  sum,  and  then  a  general  assessment  of  it  b;  congress  npon 
all  articles.' 

§  957.  Haying  endeavored  to  point  out  the  leading  distinctions 
between  direct  and  indirect  taxes,  and  that  duties,  imposts,  and 
excises,  In  the  sense  of  the  constitution,  belong  to  the  latter  class,  the 
order  of  the  subject  would  naturally  lead  us  to  the  inquiry,  why  direct 
taxes  are  required  to  be  governed  by  the  rule  of  apportionment,  and  why 
"  duties,  imposts,  and  excises"  are  required  to  be  uniform  throughout 
the  Umted  States.  The  answer  to  the  former  will  be  given,  when  we 
come  to  the  forther  examination  of  certam  prohibitory  and  restrictive 
clauses  of  the  constitution  on  the  subject  of  taxation.  The  answer  to 
the  latter  may  be  given  in  a  few  words.  It  was  to  cut  off  all  undue 
preferences  of  one  state  over  another,  in  the  regulation  of  subjects 
affecting  their  common  interests.  Unless  duties,  imposts,  and  excises 
were  uniform,  the  grossest  and  most  oppressive  inequalities,  vitally 
affecting  the  pursultB  and  employments  of  the  people  of  different 
states,  might  exist.  The  agriculture,  commerce,  or  manufactures  of 
one  state  might  be  bmlt  up  on  the  ruins  of  those  of  another ;  and  a 
combination  of  a  few  states  in  congress  might  secure  a  monopoly  of 
certun  branches  of  trade  and  business  to  themselves,  to  the  injury,  if 
not  to  the  destruction,  of  their  less  &vored  neighbors.  The  constitu- 
tion, throughout  all  its  provisions,  is  an  instrument  of  checks  and 
restraints,  as  well  as  of  powers.  It  does  not  rely  on  confidence  in  the 
general  government  to  preserve  the  interests  of  all  tho  states.  It  is 
founded  in  a  wholesome  and  strenuous  jealousy,  which,  foreseeing  the 
possibility  of  mischief,  guards  with  solicitude  against  any  exercise  of 
power  which  may  endanger  the  states,  as  far  as  it  is  practicable.  If 
tiiis  provi^on,  as  to  uniformity  of  duties,  had  been  omitted,  although 
&o  power  might  neVer  have  been  abused  to  the  injury  of  the  feebler 
states  of  tihe  union,  (a  presumption  which  history  does  not  justify  us  in 
deeming  quite  safe  or  certain ;)  yet  it  would,  of  itself,  have  been  suffi- 
cient to  demolish,  in  a  practical  sense,  the  value  of  most  of  the  other 
restrictive  clanses  in  the  constitution.    New  York  and  Pennsylvania 

>  3  DaUos'e  Reports,  171 ;  Itawle  on  Comt.  ch.  9;  4  Elliot's  Deb.  242;  1  Kent's 
Comm.  LecC  12,  p.  239, 240;  1  Tsck.  BUck.  Comm.  App.  S94. 
VOL.  I.  6T 
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migiit.  hy  sn  easy  comVinataon  willi  the  Saulhcm  states,  hmrt  ile 
Btroycii  the  whole  navigation  of  New  England.  A  combmaUoa  cf  t 
different  character,  bclwfcn  the  New  England  and  tho  Western  etttrt, 
might  liave  borne  down  tho  agriculture  of  tlie  South  ;  and  a  cotnlin- 
tion  of  a  yet  different  character  might  have  struck  at  tho  vital  interfsli 
of  maniifactnrca.  So  that  the  general  propriety  of  this  ctaase  is  «» 
hlislK'tl  by  its  intrinsic  political  wisdom,  as  well  as  by  its  tendcDcy  O 
(juiet  nlarma  and  snpproaa  discontenti;.' 

§  '.''i^.  Two  practical  ijtuyftiona  of  ^reat  importance  have  ariseii 
upon  (ho  construction  of  thin  clause,  either  staning  alone,  or  in  c-m- 
nection  with  other  clauses,  and  incidental  powera,  given  by  the  eontti' 
tutioii-  One  ifl,  whetlier  tiio  government  haa  a  right  to  lay  taxes  far 
any  either  jmrpose,  than  to  raise  rovonuo,  however  much  that  parpcee 
may  be  for  the  common  defenon,  or  general  welfare.  The  other  is, 
whether  the  money,  when  raised,  can  he  appropriated  to  any  other 
purposes,  than  such  as  are  pointed  out  in  tlio  other  enumerated  powers 
of  congreea.  The  former  mvolvea  ^e  queetk>n,  whether  congnai  en 
lay  tascs  to  protect  and  encourage  domestic  maniiractnr''g  ;  the  latter, 
whether  congress  can  appropriate  money  to  internal  improvements. 
Each  of  these  questions  has  given  rise  to  much  animated  controversy ; 
each  has  been  affirmed  and  denied,  with  great  pertinacity,  zeal,  and 
eloquent  reasoning ;  each  has  become  prominent  in  tho  struggles  of 
party  ;  and  defeat  in  each  baa  not  hitherto  silenced  opposition,  or  given 
absolute  security  to  victory.  The  contest  is  often  renewed  ;  and  the 
attack  and  defence  maintained  with  equal  ardor.  In  diacussing  iiaa 
subject,  we  arc  treading  upon  the  ashes  of  yet  unextinguished  fires,  — 
ineedimua  per  igneg  Buppositos  cineri  doloso  ; — and  while  the  nature 
of  these  Commentaries  requires,  that  the  doctrine  should  be  freely 
examined,  as  mtuntained  on  cither  side,  the  result  will  be  left  to  the 
learned  reader,  without  a  desire  to  influence  his  judgment,  or  dogma- 
tically to  announce  that  belonging  to  tho  commentator. 

(j  950.  First,  then,  as  to  the  question,  whether  congreas  can  lay 
taxes,  except  for  the  purposes  of  revenue.  This  subject  has  been 
already  touched,  in  considering  what  is  the  true  reading  and  interpre- 
tation of  the  clause  conferring  the  power  to  lay  taxes.  If  the  reading 
and  interpretation,  there  insisted  on,  be  correct,  it  furnishes  additional 
means  to  reaolve  the  question,  now  under  consideration. 

'  See  4  EUigt's  Deb.  235,  236 
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§  960.  The  argument  against  the  constitutional  authority  ia  nnder- 
stood  io  be  majntained  on  the  following  grounds,  which,  though  apphed 
to  the  protecUoD  of  manufactures,  are  equally  applicable  to  all  other 
cases,  where  revenue  is  not  the  object.  The  general  government  is 
one  of  specific  powers,  and  it  can  rightfully  exercise  only  the  powers 
expressly  granted,  and  those,  which  may  be  "  necessary  and  proper" 
to  carry  them  into  effect ;  all  others  being  reserved  expressly  to  the 
states,  or  to  the  people.  It  results  necessarily,  that  those,  who  claim 
to  exercise  a  power  under  the  constitution,  are  bound  to  show,  that  it 
is  expressly  granted,  or  that  it  is  "necessary  and  proper,"  as  a  means 
to  execute  some  of  the  granted  powers.  No  such  proof  haa  been  offered 
in  regard  to  the  protection  of  manufactures. 

§  961.  It  is  true,  that  the  eighth  section  of  the  first  article  of  the 
constitution  authorizes  congress  to  lay  and  collect  an  impost  duty;  but 
it  is  granted,  as  a  tax  power,  for  the  sole  purpose  of  revenue ;  a  power, 
in  its  nature,  essentially  different  from  that  of  imposing  protective,  or 
prohibitory  duties.  The  two  are  incompatible ;  for  the  prohibitory 
system  must  end  in  destroying  the  revenue  from  imports.  It  has  been 
said,  that  the  system  is  a  violation  of  the  spirit,  and  not  of  tlio  letter 
of  the  constitution.  The  distinction  is  not  material.  The  constitution 
may  be  as  grossly  violated  by  acting  against  its  meaning,  as  ag^nst 
its  letter.  The  constitution  grants  to  congress  the  power  of  impoung 
a  duty  on  imports  for  revenue,  which  power  is  abused  by  being  eon- 
verted  into  an  instrument  for  rearing  up  the  industry  of  one  section  of 
the  country  on  the  ruins  of  another.  The  violation,  then,  consists  in 
naing  a  power,  granted  for  one  object,  to  advance  another,  and  that  by 
a  sacrifice  of  the  original  object.  It  is  in  a  word  a  violation  ofperver- 
tion,  the  most  dangerous  of  all,  because  the  most  insidious  and  difficult 
to  resist.  Such  is  the  reasoning  emanating  from  high  Ip^slative 
authority.^  On  another  interesting  occasion,  the  argument  has  been 
put  in  the  following  shape.  It  is  admitted,  that  congress  haspower  to 
lay  and  collect  such  duties,  aa  they  may  deem  necessary  for  the  pur- 
poses of  revenue,  and  witldn  these  limila  so  to  arrange  these  duties,  aa 
incidentally,  and  to  that  extent  to  give  protection  to  the  manufacturer. 


•  See  the  ex)iosi(ion  and  |iratest,  reported  by  a  committee  of  llie  honso  of  representa- 
liveaof  Soutli  Carolinn.on  linh  of  December,  1829,  and  ndopteil ;  tbe  draft  of  wbichliM 
liccn  attributed  to  ill.  Vice  President  CnUioim.  I  have  followed,  m  nottrl;  as  practicn- 
lie,  the  yetj  words  of  the  ropoit. 
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But  the  right  is  denied  to  convert,  what  is  here  denominated  the  ine- 
dental,  into  the  principal  power,  and  transcending  the  limits  of  re?emk. 
to  impose  an  additional  duty  substantially  and  exclusively  for  the  par- 
pose  of  aflfording  that  protection.  Congress  may  countervail  the  regu- 
lations of  a  foreign  power,  which  may  be  hostile  to  our  commerce; 
but  their  authority  is  denied  permanently  to  prohibit  all  importadcfi 
for  the  purpose  of  securing  the  home  market  exclusively  to  flie  domestk 
manufacturer ;  thereby  destroying  the  commerce  they  were  entrosted 
to  regulate,  and  fostering  an  interest,  with  which  they  have  no  consti- 
tutional power  to  interfere.  To  do  so,  therefore,  is  a  palpable  abuse 
of  the  taring  power,  which  was  conferred  for  the  purpose  of  revenue; 
and  if  it  is  referred  to  the  authority  to  regulate  commerce,  it  is  « 
obvious  a  perversion  of  that  power,  since  it  may  be  extended  to  an 
utter  annihilation  of  the  objects,  which  it  was  intended  to  protect.^ 

§  962.  In  furtherance  of  this  reasoning,  it  has  been  admitted,  this 
under  the  power  to  regulate  commerce,  congress  is  not  limited  to  the 
imposition  of  duties  upon  imports  for  the  sole  purpose  of  revenue.  It 
may  impose  retaliatory  duties  on  foreign  powers ;  but  these  retah'atoiT 
duties  must  be  imposed  for  the  regulation  of  commerce,  not  for  tbe 
encouragement  of  manufactures.  The  power  to  regulate  manufactures; 
not  having  been  confided  to  congress,  they  have  no  more  right  to  ad 
upon  it,  than  they  have  to  interfere  with  the  systems  of  education,  the 
poor  laws,  or  the  road  laws,  of  the  states.  Congress  is  empowered  t« 
lay  taxes  for  revenue,  it  is  true  ;  but  there  is  no  power  to  encourage] 
protect,  or  meddle  with  manufactures.^ 

§  963.  It  is  unnecessary  to  consider  the  argument  at  present,  so  &i 
as  it  bears  upon  the  constitutional  authority  of  congress  to  protect  or 
encourage  manufactures ;  because  that  subject  will  more  properij 
come  under  review,  in  all  its  bearings,  under  another  head,  vb.  the 
power  to  regulate  commerce,  to  which  it  is  nearly  allied,  and  firom 
which  it  is  more  usually  derived.  Stripping  the  argument,  therefore, 
of  this  adventitious  circumstance,  it  resolves  itself  into  this  statement 
j  The  power  to  lay  taxes  is  a  power  exclusively  given  to  raise  revenue, 


»  This  is  extracted  from  the  address  of  the  Free  Trade  Convention,  at  Philadelphia 
in  October,  1831,  p.  33,  34,  nttrilmted  to  the  pen  of  Mr.  Attorney- General  Berrien.  Mr 
Senator  Ilaviic,  in  his  Speech,  9tli  January,  1832,  says,  that  he  does  not  know,  where  Um 
constitutional  objections  to  the  tariff  system  arc  better  summed  np,  than  in  this  address 
p.  31.  32. 

*  Col.  Drayton's  Oration,  at  Charleston,  4th  of  July,  1831,  p.  13, 14. 
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and  it  can  constitutionally  be  applied  to  no  other  purposes.  The  appli- 
cation for  other  purposes  is  an  abuse  of  the  power ;  and,  in  fact,  how- 
ever it  may  bo  in  form  diaguiaed,  it  is  a  premeditated  usurpation  of 
authority.  Whenever  money  or  revenue  is  wanted  for  constitutional 
purposes,  the  power  to  lay  taxes  may  be  applied  to  obtain  it.  When 
money  or  revenue  ia  not  so  wanted,  it  is  not  a  proper  means  for  any 
constitutional  end. 

§  964.  The  argument  in  favor  of  the  constitutional  authority  is 
grounded  upon  the  terms  and  the  intent  of  the  constitution.  It  seeks 
for  the  true  meaning  and  objects  of  the  power,  according  to  the 
obvious  sense  of  the  language,  and  the  nature  of  the  government  pro- 
posed to  be  established  by  that  instrument.  It  relies  upon  no  strained 
construction  of  words ;  but  demands  a  fair  and  reasonable  interpreta- 
tion of  the  clause,  without  any  restrictions  not  naturally  implied  in  it, 
or  in  the  context.  It  will  not  do  to  assume,  that  the  clause  was 
intended  solely  for  the  purposes  of  nusing  revenue  ;  and  then  argue, 
that  being  so,  the  power  cannot  be  constitutionally  applied  to  any  other 
purposes.  The  very  point  in  controversy  is,  whetlier  it  is  restricted  to 
purposes  of  revenue.  That  must  be  proved ;  and  cannot  be  assumed, 
as  the  basis  of  reasoning.         . 

^  9C5.  The  language  of  the  constitlttion  is, "  Congress  shall  have 
"  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises."  If  the 
clause  had  stopped  here,  and  rcmiuned  in  thifabgblute  form,  (as  it 
was  in  Guit,  when  reported  in  the  first  drafl  in  the  convention,)  there 
could  not  have  been  the  slightest  doubt  on  the  subject.  The  absolute 
power  to  lay  taxes,  includes  the  power  in  every  form  in  which  it  may 
be  used,  and  for  every  purpose,  to  which  the  legislature  may  choose  to 
apply  it.  This  results  from  the  very  nature  of  such  an  unrestricted 
power.  A  fortiori  it  might  be  applied  by  congress  to  purposes,  for 
which  nations  have  been  accustomed  to  apply  to  it.  Now,  nothing  is 
more  clear,  from  tlie  history  of  commercial  nations,  than  the  fact,  that 
the  taxing  power  is  often,  very  often,  applied  for  other  purposes,  than 
revenue.  It  is  often  applied,  as  a  regulation  of  commerce.  It  is  often 
appUed,  as  a  virtual  prohibition  upon  the  importaUon  of  particular  arti- 
cles, for  the  encouragement  and  protection  of  domestic  products,  and 
industry;  for  the  support  of  agriculture,  commerce,  and  manufitc- 
tures;^  for  retaliation  upon  foreign  monopolies  and  injurious  restrie- 

■  Uaoiiltoa'a  Iteport  on  MannfiKtarei,  in  1791. 
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tiona:^  for  mere  purposes  of  state  policy  and  domestic  economy; 
(  sometimes  to  banish  &  noxious  article  of  consumption ;  sometimes,  as 
a  bounty  upon  an  infant  maniifactaro,  or  agricultural  product ;  some- 
times, as  a  temporary  restraint  of  trade  ;  sometimes,  as  a  suppreamon 
of  particular  eraployroenta ;  sometimes,  aa  a  prerogative  power  to 
destroy  competition,  and  secure  a  monopoly  to  the  goyemment !  * 

§  ntiij.  If,  then,  the  power  to  lay  taxes,  being  general,  may  em- 
brace, and  in  the  practice  of  nations  does  embrace,  all  these  objects, 
either  separately,  or  in  combination,  upon  what  foundation  doca  the 
argimiont  rest,  which  assumes  one  object  only,  to  the  exclusioii  of  all 
the  rest  ?  which  inalets,  in  ofiect,  that  because  revenue  may  be  one 
object,  therefore  it  ia  tho  solo  object  of  tbo  power  ?  which  assume  its 
own  construction  to  be  correct,  because  it  suits  its  own  theory,  and 
denies  the  same  right  to  others,  entertaining  a  different  theory  ?  If 
the  power  is  general  in  its  terms,  is  it  not  an  abuse  of  all  fair  reason- 
ing to  insist,  that  it  is  particular  ?  to  desert  the  import  of  the  !•&■ 
guagc,  and  to  substitute  other  and  different  language  ?  Is  this  aSaw- 
able  in  regard  to  any  instrument  ?  Is  it  allowable  in  an  especial 
manner,  as  to  constitutions  of  government,  growing  out  of  the  rights, 
duties,  and  exigences  of  nations,  and  looking  to  an  infinite  variety  of 
circumstances,  which  may  requite  very  different  applications  of  a  given 
power? 

§  967.  In  the  next  place,  then,  is  the  power  to  lay  taxes,  given  by 
the  constitution,  a  general  power;  or  is  it  a  limited  power?  If  a 
limited  power,  to  what  objects  is  it  limited  by  the  terms  of  the  consti- 
tution? 

968.  Upon  this  subject,  (aa  has  been  already  stated,)  three  different 
opinions  appear  to  have  been  held  by  statesmen  of  no  common  sagacity 
and  ability.  The  first  is,  that  the  power  is  unlimited ;  and  that  the 
subsequent  clause,  "  to  pay  the  debts,  and  provide  for  the  commoD 
defence  and  general  welfare,"  is  a  substantive,  independent  power.  In 
the  view  of  those,  who  maintain  this  opinion,  the  power,  being  general, 
cannot  with  any  consistency  bo  restrained  to  purposes  of  revenue. 

§  969.  The  next  is,  that  the  power  is  restrained  by  the  subsequent 
clause,  so  that  it  is  a  power  to  lay  taxes  in  order  to  pay  debts,  ajid  to 


'  Sec  Mr.  Jefferson's  Report  on  Cominerciiil  Eeslrictions,  in  1793 ;  £ 
of  Washing-ton,  ch.  7,  p.  482  to  487 ;  1  IViiit's  State  Papcn,  422,  «*. 

'  Sec  Smith's  Wealih  of  Nolions,  B.  6,  ch.  2,  art.  4. 
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provide  for  the  common  defence  and  general  vrelfare.  Is  raising  reve- 
nue the  oolj  proper  mode  to  provide  for  the  common  defence  and 
general  welfare  ?  May  not  the  general  welfare,  in  the  Judgment  of 
congreas,  be,  in  ^ven  circamstances,  as  Trell  provided  for,  nay,  better 
provided  for,  by  prohibitory  duties,  or  by  encouragements  to  domeBtio 
industry  of  all  sorts  ?  If  a  tax  of  one  sort,  as  on  tonnage,  or  foreign 
vessels,  will  lud  commerce,  and  a  tax  on  foreign  raw  materials  will  aid 
agriculture,  and  a  tax  on  imported  fabrics  will  ud  domoatic  manufac- 
tures, and  so  promote  the  general  welfare  ;  may  tliey  not  be  ^1  con- 
stitutionally united  by  congress  in  a  law  for  this  purpose  ?  If  congresB 
can  unite  them  all,  may  they  not  anst^  them  severally  in  separate 
laws  ?  Is  a  tax  to  ud  manufactures,  or  agriculture,  or  commerce, 
necessarily,  or  even  oatorally,  against  tlie  general  welfare,  or  the  com- 
mon defence  ?  Who  is  to  decide  upon  such  a  point  ?  Congress,  to 
whom  the  authority  is  g^ven  to  exercise  the  power  ?  Or  any  other 
body,  state  or  national,  which  may  choose  to  assume  it  ? 

§  970.  Besides ;  if  a  particular  act  of  congress,  not  for  rerenne, 
should  be  deemed  an  excess  of  the  powers ;  does  it  follow  that  all  other 
acts  are  so  ?  If  the  common  defence  or  general  welfare  can  be  pro- 
moted by  laying  taxes  in  any  other  manner  than,  for  revenue,  who  is  at 
liberty  to  say  that  congress  cannot  constitutionally  exercise  the  power 
for  such  a  purpose  ?  No  one  has  a  right  to  say,  that  the  common 
defence  and  general  welfare  can  never  be  promoted  by  laying  taxes, 
except  for  revenue.  No  one  has  ever  yet  been  bold  enough  to  assert 
such  a  proposition.  Different  men  have  entertained  opposite  opinions 
OQ  subjects  of  this  nature.  It  is  a  matter  of  theory  and  speculation, 
of  political  economy,  and  national  policy,  and  not  a  matter  of  power.  * 
It  may  be  wise  or  unwise  to  lay  taxes,  except  for  revenue ;  but  the 
wisdom  or  inexpediency  of  a  measure  is  no  test  of  its  constitutionality.  , 
Those,  therefore,  who  hold  tiie  opinion  above  stated,  must  unavoidably 
mtunt^n,  that  the  power  to  lay  taxes  is  not  confined  to  revenue ;  but 
extends  to  all  cases,  where  it  is  proper  to  be  used  for  the  common 
defence 'and  general  welfare.^  One  of  the  most  effectual  means  of 
defence  agunst  the  injurious  regulations  and  policy  of  foreign  nations, 
uid  which  is  most  commonly  resorted  to,  is  to  apply  the  power  of  taxa- 
tion to  the  products  and  manufactures  of  foreign  nations  by  way  of 

;  1  Hanultun'i  Works,  (eJlE.  1810,) 
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retaliation ;  and,  aliort  of  war,  this  is  found  to  le  practically  ibat, 
which  is  felt  most  extensively,  and  produces  the  moat  immediate 
redress.  IIow,  tlien,  can  it  he  imagined  for  a  moment,  that  this  was 
not  contemplated  bj  the  framcrs  of  the  constitution,  as  a  moans  to 
provide  for  the  common  defence  and  general  welfare  ? 

§  371.  The  third  opinion  is,  (as  has  hecn  already  stated,)  that  the 
power  is  restricted  to  such  specific  ohjocts,  as  are  contained  in  the 
other  enumerated  powers.  Now,  if  revenue  he  not  the  note  and  ex^u- 
aive  means  of  carrying  into  effect  all  these  enumerated  powers,  the 
advocates  of  this  doctrine  must  maintain  itith  those  of  the  second 
opinion,  that  the  power  is  not  limited  to  purposes  of  revenue.  No 
man  will  pretend  to  say,  tliat  ail  those  enumerated  powers  have  no 
other  ulijects,  or  means  to  effectuate  them,  than  revenue.  Revenue  nay 
he  one  mode  ;  hut  it  is  not  the  sole  mode.  Take  the  power  '*  to  rego- 
late  commerce."  Is  it  not  clear  from  the  whole  histoiy  of  ttaUooa, 
that  laying  taxes  is  one  of  the  moat  usual  modoB  of  regulating  COB- 
meree  ?  la  it  not,  in  many  cases,  the  host  means  of  preventing  foreign 
monopolies,  and  mischievous  commercial  restrictions  ?  In  such  cases, 
then,  the  power  to  lay  taxes  is  confessedly  not  for  revenue.  If  so,  is 
not  the  argument  ircesistiblc,  that  it  is  not  limited  to  purposes  of 
revenue  ?  Take  another  power,  the  power  to  coin  money  and  regulate 
ita  value,  and  that  of  foreign  coin  ;  miglit  not  a  tax  be  laid  on  certain 
foreign  coin  for  the  purpose  of  carrying  this  into  effect  by  suppressing 
the  circulation  of  such  coin,' or  regulating  its  value  ?  Take  the  power 
to  promote  the  progress  of  science  and  useful  arts ;  might  not  a  tax 
be  laid  on  foreigners,  and  foreign  inventions,  in  Eud  of  this  power,  so  as 
to  suppress  foreign  competition,  or  encourage  domestic  science  and 
arts  ?  Take  another  power,  vital  in  the  estimation  of  many  statesmen 
to  the  security  of  a  republic,  —  the  power  to  provide  for  organizing, 
arming,  and  disciplining  the  mihtia ;  may  not  a  tax  be  laid  on  foreign 
arms,  to  encourage  the  domestic  manufacture  of  arms,  so  as  to  en- 
hance our  security,  and  give  uniformity  to  our  organization  and  disci- 
pline ?  Take  the  power  to  declare  war,  and  its  auxiliary  powers  ;  may 
not  congress,  for  the  very  object  of  providing  for  the  effectual  exercise 
of  these  powers,  and  securing  a  permanent  domestic  manufacture  and 
supply  of  powder,  equipments,  and  other  warlike  apparatus,  impose  a 
prohibitory  duty  upon  foreign  articles  of  the  same  nature  ?  If  con- 
gress may,  in  any,  or  all  of  these  cases,  lay  taxes ;  then,  as  revenue 
constitutes,  upon  the  very  basis  of  the  reasoning,  no  object  of  the  taxes. 
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ia  it  not  clear,  that  the  enamerated  powen  require  the  power  to  lay 
taxes  to  be  more  extenaiyely  construed,  than  for  purposes  of  revenue  ? 
It  Tould  be  no  auewer  to  say,  that  the  power  of  taxation,  though  in  ita 
nature  only  a  power  to  ruse  reveDue,  may  be  resorted  to,  as  an  implied 
power  to  carry  into  effect  these  enumerated  powers  in  any  effectual 
manner.  That  would  be  to  contend,  that  an  expreta  power  to  lay  taxes 
IB  not  coextensive  with  an  implied  power  to  lay  taxes ;  that  when  the 
express  power  b  ^ven,  it  meatu  a  power  to  rwse  revenue  only ;  but 
when  it  is  implied,  it  no  longer  haa  any  regard  to  this  object.  How, 
then,  is  a  case  to  be  dealt  with,  of  a  mixed  nature,  where  revenue  is 
mixed  up  with  other  objects  in  the  framing  of  the  law  ? 

§  972.  If,  then,  the  power  to  lay  taxes  were  adnutted  to  be 
restricted  to  cases  within  the  enumerated  powers ;  still  the  advocates 
of  that  doctrine  are  compelled  to  admit,  that  tiie  power  must  be  con- 
stmed,  as  not  confined  to  revenue,  but  as  extending  to  all  other  objects 
within  the  scope  of  those  powers.  Where  the  power  is  expressly 
given,  we  are  not  at  liberty  to  say,  that  it  is  to  be  implied.  Being 
given,  it  may  certtunly  be  resorted  to,  as  a  means  to  effectuate  all  the 
powers,  to  which  it  is  appropriate  ;  not,  because  it  is  to  be  implied  in 
the  grant  of  those  powers ;  but  because  it  is  expressly  granted,  aa  a 
substantive  power,  and  may  be  used,  of  course,  as  an  auxiliary  to 
them.^ 

§  973.  So  that,  whichever  construction  of  the  power  to  lay  taxes  is 
adopted,  the  same  conclusion  is  sosttuned,  that  the  power  to  lay  taxes 
is  not  by  the  constitntion  confined  to  purposes  of  revenue.  In  point 
of  fact,  it  has  never  been  limited  to  such  purposes  by  congress;  and 
all  the  great  functionaries  of  the  government  have  constantly  miunr 
tuned  the  doctrine,  that  it  was  not  constitutionally  so  limited.^ 

§  974.  Such  is  a  general  summary  of  the  reasoning  on  each  side, 
so  far  as  it  refers  to  the  power  of  laying  taxes.  It  will  be  hereafter 
resumed  in  examining  the  nature  and  extent  of  the  power  to  regulate 


-Y 

■  See  Mr.  MadtEon's  Letter  to  Mr.  Cobcll,  ISIh  Sept.  I8SS.  I 

■  Tho  preaent  Commeataries  were  written  before  the  appearance  of  Mr.  John  Q. 
Adams's  letter  lo  Mr.  Speaker  Stevenson,  in  1B3S.  Tbat  letter  (as  has  been  alivadj 
intimatedj  coatains  a  Tcry  able  and  elaborate  vindication  of  the  power  to  lay  taxes,  as 
extending  to  oil  puqioscs  of  the  common  defence  and  general  vclforc.  It  is  tbc  fullest 
rexponse  lo  the  letter  of  Mr.  Madison  to  Mr.  Speaker  Stevenson,  S7th  Nov.  IS30,  which 
has  ever  yet  been  giTOD.    {Seef(M(,f  1D73.] 


682  COS8TITPTI0S  OF  TITE  UHTtED  BTATES.  [BOOKIIL 

(j  '.iT-'i.  The  other  question  is,  whether  cod^C68  Uo5  any  power  ta 
appro] iiiite  money,  raised  by  taxatioD  or  otherwiao,  for  any  other  pi»- 
posos,  thu)  those  pointed  out  in  the  enumerated  poKera,  which  foDov 
the  clniise  reBpeeting  taxation.  It  ia  said,  "  nuscd  by  taxation  oc 
othonvisa;"  for  there  may  be,  and  in  fact  are,  other  soorces  of 
revcniio,  by  which  money  may,  and  docs  come  into  the  trcaaory  of  tbc 
L'mted  States,  otherwise  than  by  taxation;  as,  for  instance,  by  Gne*, 
penaltioa,  and  forfeitures  ;  by  sales  of  tho  public  lands,  and  ittteresta 
and  dividends  on  bank  etoclcB ;  by  captures  and  prize  in  times  of  ww; 
and  by  other  ineidontal  profits  and  emoluments  grovring  out  of  govom- 
meTitiil  transactions  and  prerogatives.  But,  for  all  the  common  pa^ 
posos  of  argument,  the  question  may  be  treated  as  one  growing  out  of 
levies  by  taxation. 

§  OTii.  The  reasoning,  upon  which  the  opinion,  adrerse  to  the 
authority  of  congress  to  make  appropriations  not  within  the  scope  tf 
the  enumerated  powers,  is  mtuntained,  has  been  already,  in  a  great 
measure,  stated  in  the  precedmg  esaminatioa  of  the  grammatical  con- 
Etruction  of  thi-  clause,  gi™iK  the  piDwcr  to  lay  taxes.'  The  oont7i> 
versy  is  virtually  at  an  end,  if  it  ia  once  admitted,  that  the  words,  "  to 
provide  for  the  eoramon  defence  and  general  welfare,"  are  *a  part  and 
qualification  of  the  power  to  lay  tases ;  for  then,  congress  has  certainly 
a  right  to  appropriate  money  to  any  purposes,  or  in  any  manner,  con- 
ducive to  those  ends.  The  whole  stress  of  the  argument  is,  therefore, 
to  establish,  that  tho  words,  "  to  provide  for  the  common  defence  and 
general  welfare,"  do  not  form  an  independent  power,  nor  any  qualifi- 
cation of  the  power  to  lay  taxes.  And  the  argument  is,  that  they  are 
"  mere  general  terms,  explained  and  limited  by  the  subjoined  specifica- 
tions." It  is  attempted  to  be  fortified  (as  has  been  already  seen)  by 
a  recurrence  to  the  history  of  the  confederation;  to  the  successive 
reports  and  alterations  of  the  tax  clause  in  the  convention  ;  to  the 
inconveniences  of  such  a  large  construction ;  and  to  the  supposed 
impossibility,  that  a  power  to  make  such  appropriations  for  the  common 
defence  and  general  welfai-e,  should  not  have  been,  at  the  adoption  of 
the  constitution,  a  subject  of  great  alarm  and  jealousy ;  and  as  such, 
resisted  in  and  out  of  tho  state  conventions.' 


I  Seo  Virginia  Itcsolmions,  Ttll  .livn,  ISOO;  Mr.  Jfadison'a  Letter  to  Mr.  Speaker 
evpnson,  27liiNov.  IS.IO.     SfCnI.'oJ  EUiol'?  Del..  2S<>,  2SI  ;  3  Elliot's  Deb,  .-iw, 
'  The  foUomng  suminaTy,  taktc  from  I'resiJcnt  Mnilisou'a  Veto  Messngc  on  iJie  Bank 
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§  977.  The  argameDt  in  faTor  of  the  power  is  derived,  in  the  first 
place,  from  Uie  language  of  the  clause,  conferring  the  power,  (which 
it  is  admitted  in  its  literal  terma  covers  it ;  ^)  secondl;,  &om  the  nature 
of  the  power,  which  renders  it  in  the  highest  degree  expedient,  if  not 
indispensable  for  the  due  operations  oT  the  national  government ;  thirdly, 
Irom  the  early,  constant  and  decided  ^lEuntenance  of  it  by  the  govern- 
ment and  its  functionaries,  as  well  as  |>y  many  of  our  ablest  statesmen, 
&om  the  very  o^uuuueeuiuul  uf  the^  constitution.  So,  that  it  has  the 
language  and  intent  of  the  test,  and-the  p^ctice  of  the  government  to 
sustain  it  against  an  artificlaT  doctrine,  set  up  on  the  other  side. 

§  978.  The  argument  derke^  from  the  words  and  intent  has  been  so 
fully  considered  already,  that  it  cannot  need  repetition.  It  is  summed 
up  with  great  force  in  the  report  of  the  secretary  of  the  treasury^ 
on  manufactures,  in  1791.  "The  national  legislature,"  says  he,  "has 
express  authority  to  lay  and  collect  taxes,  duties,  imposts,  and  excises ; 


Bonns  BillforlDtenuJImprOTemcnU,  3d  March,  1817,*  contuiu  arcr]' clear  glatanent 

of  the  reasoning.  "  To  refer  the  power  in  queation,"  {that  U,  of  conetructing  roads, 
canals,  and  other  iDlemal  Lmprovcmetits,)  "  to  the  clause,  to  provide  for  the  common 
defence  and  general  welfare,  would,"  saja  ho,  "be  conliaty  to  the  eelablished  rules  of 
interpretation,  as  rendering  the  special  and  careful  enumeration  of  powers,  which  follow 
the  clause,  nagatory  and  improper.  Such  a  view  of  the  comtitutioa  would  have  the 
eflccl  of  giving  to  congress  a  general  power  of  legislation,  inalead  of  the  defined  and 
limited  oue,  hitlicrlo  understood  to  1>cloiig  to  Ihcm;  the  terms,  'the  common  defence  and 
general  welfare,'  embracing  every  object  and  act  within  the  pnrriew  of  a  legislative  trust 
It  would  hove  the  effect  of  anbjectiug  both  the  canstitntion  and  laws  of  the  several 
states,  in  all  ca^eii  not  specifically  exempted,  to  be  superseded  by  the  laws  of  congress ; 
it  being  expressly  declared,  that  the  constitution  of  the  United  States,  and  the  laws  made 
in  pursaance  thcreof,«hall  be  the  supreme  taw  of  the  land,  and  the  judges  of  every  state 
shall  ho  bonnd  tl;er«by,  any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary 
nolwitlistandjng.  Such  a  view  of  the  constitution,  finally,  would  have  the  effect  of 
excluding  (Ac  judicial  nulWi'fy  of  (JSe  Unital  Stales  Jrom  iti  parlicipatlon  in  guarding  the 
boundarii  bttami  the  Icgiilative  pmcer)  of  tie  general  and  stale  governmenfi ;  inasmuch  ai 
qncsiions  relating  to  the  general  welfare,  being  questions  of  policy  and  expediency,  ai4 
onsusccptibte  of  jodicial  cognizance  and  decision,  A  restriction  of  the  power '  to  pro- 
Tide  for  the  common  defence  and  general  welfare,'  to  cases,  which  ore  to  bo  provided  for 
by  the  expenditure  of  money,  would  sdll  leave  within  the  legislative  power  of  congress 
all  the  great  and  most  Important  measures  of  govomiaent,  money  being  the  ordinary 
and  necessary  means  of  carrying  them  into  execution."  It  will  be  perceived  at  once, 
that  this  is  the  some  reasoning  insisted  on  by  Mr.  Madison  in  the  Virginia  Report  and 
Itesotutions,  of  Tth  Jan.  1600;  and  in  his  Letter  to  Mr,  Speaker  Stevenson,  of  2Ttli 
Nov.  1S30 ;  and  by  the  same  gentleman  in  the  Debate  on  the  Cod-fishery  Bill  in  1793. 
4  Eiliot'a  Debates,  236. 

'  Mr.  Madison's  Letter  to  Mr.  Speaker  Stevenson,  STth  Hoy.  1830. 

'  Mr.  HamiltoRi 
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to  pay  the  debts  uid  provido  for  the  common  dcfeoce  and  gcner^itl- 
iaro,  with  no  othor  rjualifications,  than  that  oil  duties,  imposta,  tod 
excises,  ^oll  )ic  uniform  throughout  the  United  States  ;  that  no  capio- 
tion  or  other  direct  tax  shail  be  laid,  unlcsa  in  proportion  to  nombas 
osccrtaiDod  by  a  census,  or  enumeration  taken  on  the  priaciple  fK- 
acribcd  in  tho  consUtution ;  and  that  no  tax  or  duty  eliall  be  laid  ob 
articles  exported  from  any  state.  These  three  qualifications  excepl«>i. 
the  power  to  raise  money  is  pU-miry  and  mdc&ute.  And  the  obJMb, 
to  which  it  may  be  appropriated,  are  no  Icsa  comprehcnsiTe,  than  the 
payment  of  tho  public  debts,  and  the  providing  for  tho  common  dcfenn 
and  general  nfelfaro.  Tho  terms  '  general  welfare '  wore  doubtlw 
intended  to  signify  more  than  was  expressed  or  imported  ia  thoM 
trhich  preceded ;  othcnriso  numerous  cngenciee,  incident  to  the  aSain 
of  t!io  nation,  would  have  been  left  without  a  pro^-ision.  Tho  phrue 
is  aa  comprehensive  as  any  that  could  have  been  us(-d ;  becansr  it 
was  not  fit  that  the  cooEtitutiooal  authority  of  the  union  ta  apyn- 
priatc  its  rerenaes  should  have  been  reetrictcd  within  narrower  finilS 
than  tho  general  welfare ;  and  becmisc  tliia  necessarily  embrace-*  a 
vast  variety  of  particulars,  which  arc  susceptible  neither  of  specifi- 
cation, nor  of  definition.  It  is,  therefore,  of  necessity  left  to  the  dis- 
cretion of  the  national  legisiaturo  to  pronounce  upon  the  objects  which 
concern  the  general  welfare,  and  for  which,  under  that  description,  an 
appropriation  of  money  is  reijuisito  and  proper.  And  there  seems  no 
room  for  a  doubt,  that  whatever  concerns  the  general  interests  of 
learning,  of  agriculture,  of  manufactures,  and  of  commerce,  are  within 
tho  sphere  of  tho  national  councils,  so  far  a»  regards  an  application  of 
moni'i/.  The  only  (luabfication  of  the  generality  of  the  phrase  in  ques- 
tion, which  seems  to  be  admissible,  is  this;  that  the  object,  to  which 
an  appropriation  of  money  ia  to  be  made,  must  be  generaly  and  not 
local;  its  operation  extending  in  fact,  or  by  possibility,  throughout 
the  union,  and  not  being  confined  to  a  particular  spot.  No  objection 
ought  to  arise  to  this  construction  from  a  supposition,  that  it  would 
imply  a  power  to  do  whatever  else  should  appear  to  congress  condu- 
cive t<i  the  general  welfare.  A  power  to  aj>propriate  money  with  this 
latitude,  which  is  granted  in  express  terms,  would  not  carry  a  power 
to  do  any  other  thing,  not  authorized  in  the  constitution  either  expressly, 
or  by  fiur  implication.^ 


'  There  is  no  douI)I,  that  President  Wnshmgton  fully  concnrred  in  this  opinion,  a 
his  repeated  rccanuaeodatioiu  to  congress  of  objects  of  this  sort,  especioUf  of  the  encoor- 
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§  979.  Bat  the  moat  ^orongh  and  elaborate  view,  which  perhaps 
has  ever  been  talcon  of  the  subject,  will  be  fousd  in  the  expositioii  of 
Fre^dent  Monroe,  which  accompanied  his  meaeage  respectiog  the  bill 
for  the  repurs  of  the  CnmberlaDd  Koad,  (4th  of  Ma;,  1822.)  The 
followiag  passage  contains,  what  is  most  direct  to  the  present  pvirpose ; 
and,  though  long,  it  will  amply  reward  a  diligent  perusal.  After  quot- 
ing the  clause  of  the  constitution  respecting  the  power  to  la;  taxes, 
and  to  provide  for  the  common  defence  and  general  welfare,  he  pro- 
ceeds to  say, — ■ 

§  980.  "  That  the  second  part  of  this  grant  gives  a  right  to  appro- 
priate the  public  money,  and  nothing  more,  is  evident  from  the  follow- 
ing considerations :  (1.)  If  the  right  of  appropriation  is  not  given  by 
this  clause,  it  is  not  ^ven  at  all,  there  being  no  other  grant  in  the 
constitution,  which  ^ves  it  directly,  or  which  has  any  bearing  on  the 
subject,  even  by  implication,  except  the  two  following :  first,  the  pro- 
hibition, which  is  cont&iaed  in  tiie  eleventh  of  the  enumerated  powers, 
not  to  appropriate  money  for  the  support  of  annies  for  a  longer  term 
than  two  years ;  and,  secondly,  tlie  declaration  in  the  sixth  member  or 
clause  of  the  muth  section  of  the  first  article,  that  do  money  shall  be 
drawn  from  the  treasury,  but  in  consequence  of  appropriations  made 
by  law.  (2.)  This  part  of  the  grant  has  none  of  tiie  characteristica 
of  a  distinct  and  ori^al  power.  It  is  manifestly  incidental  to  the 
great  objects  of  the  fiist  branch  of  the  grant,  which  authorizes  congress 
to  lay  and  collect  taxes,  duties,  imposts,  and  excises ;  a  power  of  vast 
extent,  not  granted  by  the  confederation,  the  grant  of  which  formed 
one  of  the  principal  inducements  to  the  adoption  of  this  constitution. 
If  both  parts  of  the  grant  are  taken  together,  as  they  must  be,  (for 
the  one  follows  immediately  after  the  other  in  the  same  sentence,)  it 
seems  to  be  impossible  to  ^ve  to  the  latter  any  other  construction,  than 
that  contended  for.  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises.  For  what  purpose  ?  To  pay  the  debts, 
and  provide  for  the  common  defence  and  general  welfare  of  the  United 
States ;  an  arrangement  and  phraseology,  which  clearly  show,  that  the 
latter  part  of  the  clause  was  intended  to  enumerate  the  purposes,  to 


ugemcnt  of  mannfactarM,  of  learning,  of  &  tuireraiC]',  of  new  mrcntioDS,  of  agricolnm, 
of  commerce  and  navigation,  of  a  militttrr  Batdemy,  nbnniliintlj  prove.  Sec  5  Maishnll'i 
Life  of  Washington,  ch.  4,  p.  231,  232 ;  1  Wairt  State  Papen,  15 ;  2  Waifs  Stole  Papert, 
109,  IIO,  111. 

VOU   I.  88 
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wliich  tlie  mone;  thus  raised  might  be  appropriated.  (3.)  If  tUa  ■ 
not  tlip  real  object  and  fair  conslniction  of  the  second  part  of  Qa 
grant,  it  follows,  either  that  it  has  no  import  or  operation  whatpver,« 
one  of  much  greater  extent,  than  tlie  first  part.     This  presumption  it 

evidotitlj  groundless  in  both  instances ;  in  Hie  first,  because  no  part  of' 
the  ciinatitation  can  be  considered  as  uaoless ;  no  senteDCe  or  clause  ia 
it  nitlwut  a  meaning-  In  the  second,  becaoBc  such  a  constractioD,  u 
would  make  the  second  part  of  the  clause  an  original  jp^nt,  embnonj 
the  same  objects  with  the  first,  but  with  mucli  greater  power  tiaa  it, 
would  be  in  the  highest  degree  absurd.  The  order  ponerally  obserred 
in  grants,  iui  order  founded  in  common  sense,  einco  it  promotes  a  clear 
understanding  of  their  import,  is  to  grant  the  power  intended  to  b( 
conveyed  in  the  moat  full  and  explicit  manner ;  and  then  to  explain  or 
qualify  it,  if  explanation  or  qua) iii cation  alioiild  be  necessary.  Thii 
order  has,  tt  is  believed,  been  invariably  observed  in  all  the  gnatt 
contained  in  the  constitution.  In  the  next  place,  because,  if  the  claiue 
1?***  in  question  ia  not  construed  merely  as  an  authority  to  appropriate  the 
public  money,  it  must  be  obvious,  that  it  cotivevs  a  power  of  iiidefsiiit'^ 
and  unlimited  extent ;  that  there  would  have  been  no  use  for  the 
special  powers  to  raise  and  support  armies,  and  a  navy  ;  to  regulate 
commerce  ;  to  call  forth  the  militia  ;  or  oven  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises.  An  unqualified  power  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare,  as  the  second 
part  of  this  clause  would  be,  if  considered  as  a  distinct  and  separate 
grant,  would  extend  to  every  olj'ect,  in  which  the  public  could  be  inte- 
rested. A  power  to  provide  for  the  common  defence  would  give  to 
congress  the  command  of  the  whole  force,  and  of  all  the  resources  of 
the  union  ;  but  a  right  to  pro^  ide  for  the  general  welfare  would  go 
much  further.  It  would,  in  effect,  break  down  all  the  barriers  between 
the  Btatea  and  the  general  government,  and  consolidate  (ho  whole  under 
the  latter. 

§  981,  "  The  powers  specifically  granted  to  congress  are  what  are 
called  the  enumerated  powers,  and  are  numbered  in  the  order  in 
which  they  stand  ;  among  which,  that  contained  in  the  first  clause 
holds  the  first  place  in  point  of  importance-  If  the  power  created  by 
the  latter  part  of  the  clause  is  considered  an  original  grant,  uncon- 
nected with  and  independent  of  the  first,  as,  in  that  case,  it  must  be  ; 
then  the  first  part  is  entirely  done  away,  as  are  all  the  other  grants  in 
the  constitution,  being  completely  absorbed  in  the  transcendent  power 
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granted  ia  the  latter  part.  But  if  the  clause  be  construed  in  the 
aense  contended  for,  then  every  part  has  an  important  meaning  and 
effect ;  not  a  line  or  a  word  in  it  is  superfluous.  A  power  to  lay  and 
collect  taxes,  duties,  imposts,  ani  excises,  subjects  to  the  call  of  con- 
'gress  ever;  branch  of  the  public  revenue,  internal  and  external ;  and 
Ihe  addition  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare,  gives  the  right  of  applying  tiie  money  raised, 
that  is,  of  appropriating  it  to  the  purposes  specified,  according  to  a 
proper  construction  of  the  terms.  Hence  it  follows,  that  it  is  the  first 
part  of  the  clause  only  which  gives  a  power,  which  affects  in  any  man- 
ner the  power  remaning  to  the  states  ;  as  the  power  to  raise  money 
from  the  people,  vhether  it  be  by  taxes,  duties,  imposts,  or  excises, 
though  concurrent  in  the  states,  as  to  taxes  and  excises,  must  necessa- 
rily do.  But  the  use  or  application  of  the  money,  after  it  is  raised, 
is  a  power  altogether  of  a  di^rent  character.  It  imposes  no  burden 
on  the  people,  nor  can  it  act  on  them  in  a  sense  to  take  power  from 
the  states  ;  or  in  any  sense  in  which  power  can  be  controverted,  or 
become  a  question  between  the  two  governments.  The  application 
of  money  raised  under  a  lawful  power,  is  a  right  or  p-ant  which  may 
be  abused.  It  may  be  applied  partially  among  the  states,  or  to 
iuiproiKir  purprwes  in  our  foreign  and  domestic  concerns ;  but  still  it  is 
a  power  not  felt  in  the  sense  of  other  powers,  since  the  only  complamt 
which  any  state  can  make  of  such  partiality  and  abuse  is,  that  some 
other  state  or  states  have  obtfuned  greater  benefit  from  the  application 
than,  by  a  just  rule  of  apportionment,  they  were  entitled  to.  The 
right  of  appropriation  ia,  therefore,  from  its  nature,  secondary  and  inci- 
dental to  the  right  of  nusing  money ;  and  it  was  proper  to  place  it  in 
the  same  grant,  and  same  clause  with  tiiat  right.  By  finding  them, 
then,  in  that  order,  we  see  a  new  proof  of  the  sense  in  which  the  grant 
was  made,  corresponding  with  the  view  herein  taken  of  it. 

§  982.  "  The  last  part  of  this  grant,  which  provides  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United  States, 
furnishes  another  strong  proof  that  it  was  not  intended  that  the  second 
part  should  constitute  a  distinct  grant,  in  the  sense  above  stated,  or 
convey  any  other  right,  than  that  of  appropriation.  This  proviaon 
operates  exclusively  on  the  power  granted  in  the  first  part  of  the 
clause.  It  recites  three  branches  of  that  power,  ■ —  duties,  imposts, 
and  excises,  —  those  only  on  which  it  could  operate ;  the  rule  by 
which  the  fourth,  tiiat  is,  taxes,  should  be  lud,  being  already  provided 
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for  ID  another  part  of  the  constitution.  The  object  of  this 
13,  to  secure  a  just  equality  amoug  tho  states  in  the  exercise  of  6at 
power  by  congress.  By  placing  it  after  both  the  grants,  that  ia,  after 
that  to  raise,  and  that  to  appropriato  the  public  money,  and  makinp 
it  apply  to  the  first  only,  it  show's  that  it  was  not  intended  tliat  the 
power  granted  in  the  second  should  be  paramount  to  and  destroy  thai 
granted  in  the  first.  It  shows,  also,  that  no  snch  formidable  power  as 
that  suggested  had  been  granted  is  the  second,  or  any  power,  againsl 
the  abuse  of  which  it  was  thought  necessary  apoeially  to  provide. 
Surely,  if  it  was  deemed  proper  to  guard  a  specific  power,  of  limited 
extent  and  veil  known  import,  against  injustice  and  abuse,  it  would 
have  been  much  more  so  to  have  guarded  against  the  abuse  of  a  power 
of  such  vaat  extent,  and  bo  indefinite  as  would  have  been  granted  hj 
the  second  part  of  the  clause,  if  considered  as  a  distinct  and  origijul 
grant. 

§  983.  *'  With  this  construction  all  the  other  enumerated  grants, 
and  indeed  all  the  grants  of  power  contuned  in  the  constitatdon,  hate 
their  full  operation  and  effect.  Tlicv  all  stand  woll  together,  fulfillin,^ 
the  great  purpo*a  intcndud  by  them.  Under  it  we  behold  a  great 
scheme,  consistent  in  all  its  parts,  a  government  instituted  for  national 
purposes,  vested  with  arleqnate  powfra  for  tTiosc  pnrjinncs,  commencing 
with  the  most  important  of  all,  that  of  revenue,  and  proceeding  in 
regular  order  to  the  others,  with  which  it  was  deemed  proper  to  endow 
it ;  all,  too,  drawn  with  the  utmost  circumspection  ajid  care.  How 
much  more  consistent  ia  this  construction  with  the  great  objects  of  the 
institution,  and  with  the  high  character  of  the  enlightened  and  patriotic 
citizens  who  framed  it,  as  well  as  of  those  who  ratified  it,  than  one 
which  subverts  every  sound  principle  and  rule  of  construction,  and 
throws  every  thing  into  confusion. 

§  984.  "I  have  dwelt  thus  long  on  this  part  of  the  subject,  from  an 
earnest  desire  to  fix,  in  a  clear  and  satisfactory  manner,  the  import  of 
the  second  part  of  this  grant,  well  knowing,  from  the  generality  of  the 
terras  used,  their  tendency  to  lead  into  error.  I  indulge  a  strong 
hope,  that  the  view  herein  presented  will  not  be  without  effect,  but 
will  tend  to  satisfy  the  unprejudiced  and  impartial  that  nothing  more 
was  granted  by  that  part  than  a  power  to  appropriate  the  public 
money  raised  under  the  other  part.  To  what  extent  that  power  may 
bo  carried  will  be  the  next  object  of  inquiry. 

§  985.  "  It  is  contended  on  the  one  side  that,  as  the  national  govern- 
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ment  is  a  gOTenuaent  of  limited  powers,  it  has  no  right  to  expend 
money,  except  in  the  performance  of  acts  authorized  by  the  other 
specific  grants,  according  to  a  strict  constructjoa  of  their  poirers ;  that 
this  grant,  in  neither  of  its  branches,  gives  to  congress  a  discretionary 
power  of  any  kind,  but  is  a  mere  instrument  in  its  hands  to  carry  into 
effect  the  powers  cont^ned  in  the  other  grants.  To  thb  construclioa 
I  was  inclined  in  the  more  early  stage  of  our  government ;  but,  ob 
further  refiection  and  obserration,.my  mind  has  undergone  a  change, 
for  reasons  which  I  will  frankly  unfold. 

§  986,  "  The  grant  consists,  as  heretofore  observed,  of  a  twofold 
power ;  the  first  to  r^se,  and  the  second  to  appropriate,  the  public 
money ;  and  the  tonns  used  in  both  instances  are  general  and  unqua- 
lified. Each  branch  was  obviously  drawn  with  a  view  to  the  other, 
and  the  import  of  each  tends  to  illustrate  that  of  the  other.  The 
grant  to  raise  money  gives  a  power  over  every  subject  from  which 
revenue  may  be  drawn,  and  is  made  in  tha  same  manner  with  the 
grants  to  declare  war ;  to  nuse  and  support  annies  and  a  navy ;  to 
regulate  commerce  ;  to  establish  post-offices  and  post-roads ;  and  wiUi 
all  the  other  specific  grants  to  the  general  government.  In  the  dis- 
charge of  the  powers  contiuned  in  any  of  these  grants,  there  is  no 
other  check  than  that  which  is  to  be  found  in  the  great  principles  of 
our  system,  —  the  responsibility  of  the  representative  to  his  consti- 
tuents. If  war,  for  example,  is  necessary,  and  congress  declare  it  for 
good  cause,  their  constituents  will  support  them  in  it.  A  like  support 
will  be  given  thom  for  the  faithful  discharge  of  their  duties  under  any 
and  every  other  power  vested  in  the  United  States.  It  affords  to  the 
friends  of  our  free  governments  the  most  heartfelt  consolation  to  know, 
and  from  the  best  evidence,  —  our  own  experience, —  that  in  great 
emergencies  the  boldest  measures,  such  as  form  the  strongest  appeals 
to  the  virtue  and  patriotism  of  the  people,  are  sure  to  obtain  their 
most  decided  approbation.  But  should  the  representative  act  cor- 
ruptly and  betray  his  trust,  or  otherwise  prove  that  ho  was  unworthy 
of  the  confidence  of  his  constituents,  he  would  be  equally  sure  to  lose 
it,  and  to  be  removed  and  otherwise  censured  according  to  his  deserts. 
The  power  to  r^se  money  by  taxes,  duties,  imposts,  and  excises,  ia 
alike  unqualified  ;  nor  do  I  see  any  check  on  the  exercise  of  it,  other 
than  that  which  applies  to  the  other  pollers  above  recited,  —  the 
responsibility  of  the  representative  to  his  cons^tuents.  Congress 
know  the  extent  of  the  public  engagements,  and  the  sums  Decessai7 
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to  meet  them ;  they  kDOw  how  touch  may  be  ileriTed  from  «Mfc 
branch  of  revenue,  without  pressing  it  too  far;  &Qil,pajtDg  due  regaH 
to  the  interests  of  the  people,  they  likewise  know  which  bnknch  ou^ 
to  lie  resorted  to  in  the  Erst  instance.  From  the  coiamcncement  of 
the  government  two  branches  of  this  power  (duties  and  impofits^  ham 
been  in  constant  operation ;  the  revenue  from  which  has  supported 
the  government  in  ita  various  branches,  and  met  ite  other  ordiiiaiy 
enjra;iomentfi.  In  great  emergencies  the  other  two  (taxea  and  excises) 
have  likewise  been  resorted  to ;  and  neither  was  the  right  nor  the 
policy  ever  called  in  question. 

§  9X1,  "If  we  look  to  the  second  branch  of  this  power,  that  which 
authorizes  the  appropriation  of  the  money  thus  raised,  we  find  that  it 
is  not  lesa  general  and  unqualified  than  the  power  to  raise  it.  More 
compreliensiva  terms,  than  to  '  pay  the  debta  and  provide  for  the  com- 
mon defence  and  general  welfare,'  could  not  have  boon  nsed.  So 
inlimatoly  connected  with  and  dependent  on  each  other  are  these  two 
branches  of  power,  that,  had  either  been  limited,  the  limitation  woold 
have  had  a  like  effect  on  the  other,  TIad  the  power  to  raise  mi-'tioy 
been  conditional,  or  restricted  to  epceial  purpoaes,  the  appropriation 
must  have  corresponded  with  it ;  for  none  but  the  money  raised  could 
be  appropriated,  nor  could  it  be  appropriated  to  other  purposes  than 
those  which  were  permitted.  On  the  other  hand,  if  the  right  of 
appropriation  had  been  restricted  to  certain  purposes,  it  would  be  use- 
less and  improper  to  raise  more  than  would  be  adequate  to  those  pur- 
poses. It  may  fairly  be  inferred,  that  these  reatrainta  or  checks  have 
been  carefully  and  mtentionally  avoided.  The  power  in  each  branch 
is  alike  broad  and  unqualified,  and  each  is  drawn  with  peculiar  fitness 
to  the  other  ;  the  latter  requiring  terms  of  great  extent  and  force  to 
accommodate  the  former,  which  have  been  adopted,  and  l/>th  placed 
in  the  same  clause  and  sentence.  Can  it  be  presumed  that  all  these 
circumstances  were  so  nicely  adjusted  by  mere  accident  ?  Is  it  not 
more  just  to  conclude  that  they  were  the  result  of  due  deliberatiui 
and  design  ?  Had  it  been  intended  that  congress  should  be  restricted 
in  the  appropriation  of  the  public  money  to  such  expenditures  as  were 
authorized  by  a  rigid  construction  of  the  other  specific  grants,  how 
easy  would  it  have  been  to  have  provided  for  it  by  a  declaration  to 
that  effect.  The  omission  of  such  declaration  is,  therefore,  an  addi- 
tional proof,  that  It  was  not  intended  that  the  grant  Bhould  be  so  con- 
strued. 
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§  988.  "  It  vaa  evideDtly  impossible  to  have  subjected  this  graot, 
in  either  branch,  to  sach  restriction,  without  exposing  the  govem- 
ment  to  very  serious  embarrassment.  How  carry  it  into  efiect?  Jl 
the  grant  had  been  made  in  any  degree  dependent  upon  the  states, 
the  government  would  have  experienced  the  late  of  the  confederation, 
like  it,  it  would  have  withered  and  soon  perished.  Had  the  supreme 
court  been  authorized,  or  should  any  other  tribunal,  distmct  from  the 
government,  be  authorized  to  interpose  its  veto,  and  to  say  that  more 
money  had  been  nused  under  either  branch  of  this  power  (that  b,  by 
taxes,  duties,  imposts,  or  excises)  than  was  necessary ;  that  such  a 
tax  or  duty  was  useless  ;  that  the  appropriation  to  this  or  that  purpose 
was  nnconstitutional ;  the  movement  might  have  been  suspended  and 
the  whole  system  disorganized.  It  was  imposEdble  to  have  created  a 
power  within  the  government,  or  any  other  power,  distinct  &om  con- 
gress and  the  executive,  which  should  control  the  movement  of  the 
government  in  this  respect,  and  not  destroy  it.  Had  it  been  declared 
by  a  clause  in  the  conatitutioQ,  that  the  expenditures  under  this  grant 
should  be  restricted  to  the  construction  which  might  be  ^ven  of  the 
other  grants,  such  restraint,  though  the  most  innocent,  could  not  have 
juled  to  have  had  an  injurious  effect  on  the  vital  principles  of  the 
government,  and  often  on  its  most  important  measures.  Those  who 
might  wish  to  defeat  a  measure  proposed,  might  construe  the  power 
relied  on  in  support  of  it  in  a  narrow  and  contracted  manner,  and  in 
tiiat  way  fix  a  precedent  inconsistent  with  the  true  import  of  the  grant. 
At  other  times,  those  who  favored  a  measure  might  ^ve  to  the  power 
relied  on  a  forced  or  strained  coDstmcdon,  and,  succeeding  in  the  object, 
fix  a  precedent  in  the  opposite  extreme.  Thus  It  is  manifest,  that,  if 
the  right  of  appropriation  be  confined  to  that  limit,  measures  may 
oftentimes  be  carried  or  defeated,  by  considerations  and  motives  alto- 
gether independent  of  and  unconnected  with  their  merits,  and  the 
several  powers  of  congress  receive  constructions  equally  inconsistent 
with  their  true  import.  No  such  declaration,  however,  has  been 
made  ;  and,  from  the  fair  import  of  the  grant,  and,  indeed,  its  posi- 
tive terms,  the  inference  that  such  was  intended  seems  to  be  pre- 
cluded. 

§  989.  *'  Many  considerations  of  great  wei^t  operate  in  favor  of 
this  construction,  while  I  do  not  perceive  any  serious  objection  to  it. 
If  it  be  established,  it  follows,  that  the  words, '  to  provide  for  the  com- 
mon defence  and  general  welfare,'  have  a  definite,  safe,  and  luefiil 
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moaning.  The  idea  of  tlicir  fi^rmuig  an  origiDal  gnmt  inth  ualimite-i 
power,  superseding  every  other  grant,  is  abimdoned.  They  will  be 
considered,  simply,  aa  conveying  a  right  of  appropriBtioo ;  a  ri^^t 
indis[)i?nsable  to  that  of  raising  a  revenue,  and  necessarj  to  expendi- 
tures uuder  every  grant.  By  it,  as  already  observed,  no  new  pomr 
irill  bo  taken  from  the  states,  the  money  to  be  appropriated  being 
raised  under  a  power  already  granted  to  congress.  By  it,  too,  the 
molive  for  ^ving  a  forced  or  strained  construction  to  any  of  the  olh«r 
specific  grants  will,  in  moet  instances,  be  diminii^cd,  and,  in  tnany, 
utterly  desfawycd.  The  importance  of  Uiis  consideration  cannot  be  too 
biglily  estimated;  since,  in  addition  to  the  examples  already  given,  it 
ouglit  [lartioularly  to  bo  recollected,  that,  to  whatever  exteut  any  spe- 
cific jiower  may  be  carried,  the  right  of  jurisdiction  goes  witlt  ic  pot^ 
suing  it  through  all  its  incidents.  'J'he  very  important  agency,  which 
this  grant  has  in  carrying  iikto  elfect  every  otiier  grant,  is  a  atroog 
argument  in  favor  of  the  construction  contended  for.  All  the  other 
grants  are  limited  by  the  nature  of  the  offices,  which  they  have  seve- 
rally to  perform  ;  each  convovin^  n  power  to  do  a  certain  fliin;:,  and 
that  only ;  wlicrcas  this  is  col'x tensive  with  the  great  scheme  of  the 
government  itself.  It  is  tlie  lever,  whieii  raises  and  puts  tlie  whole 
macliiiiery  in  motion,  and  continues  the  movement.  Should  either  of 
the  otiier  grants  fail,  in  conscnuence  of  any  condition  or  limitation 
attaclied  to  it,  or  misconstruction  of  its  powers,  much  injury  might 
follow  ;  Imt  still  it  would  be  the  failure  of  one  branch  of  power,  of  one 
item  in  the  system  only.  All  the  others  might  move  on.  But  should 
the  right  to  raise  and  appropriate  the  public  money  be  improperly 
restricted,  the  whole  system  might  be  sensibly  affected,  if  not  disor- 
ganized. Each  of  the  other  grants  is  limited  by  the  nature  of  the 
graTit  itself.  This,  by  the  nature  of  the  government  only.  Hence,  it 
became  necessary,  that,  like  ilie  power  to  declare  war,  this  power 
sboubl  be  commensurate,  with  the  great  scheme  of  the  government,  and 
with  all  its  purposes. 

^  000.  "  If,  then,  the  right  to  raise  and  appropriate  the  public 
money  is  not  restricted  to  the  expenditures  under  the  other  specific 
grants,  according  to  a  strict  construction  of  their  powers  respectively, 
is  there  no  limitation  to  it  ?  Have  congress  a  right  to  raise  and  appro- 
priate the  public  money  to  any,  and  to  every  purpose,  according  to 
their  will  aiid  pleasure  ?  They  certainly  have  not.  The  government 
of  the  United  States  is  a  limited  govcniment,  instituted  for  greaS 
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natjonal  purposes,  and  for  those  only.  Other  interests  are  comnutted 
to  the  states,  whose  duty  it  is  to  provide  for  them.  Each  government 
should  look  to  the  great  and  essential  purposes,  for  which  it  was  insli* 
tuted,  and  confine  itself  to  those  purposes.  A  state  government  will 
rarely,  if  ever,  apply  money  to  national  purpoaea,  without  making  it  a 
charge  t«  the  nation.  The  people  of  tho  state  would  not  permit  it. 
Kor  will  congress  be  apt  to  apply  money  in  lud  of  the  state  administra- 
tions, for  purposes  strictly  local,  in  which  the  nation  at  large  has  no 
interest,  although  the  state  should  desire  it.  The  peoplo  of  the  other 
states  would  condemn  it.  They  would  declare,  that  congress  had  no 
right  to  tax  them  for  such  a  purpose,  and  dismiss,  at  the  next  election, 
such  of  their  representatives,  as  had  vot«d  for  the  measure,  especially 
if  it  should  be  severely  felt.  I  do  not  think,  that  in  offices  of  this 
kind  there  is  much  danger  of  the  two  governments  mistaking  their 
interests,  or  their  duties.  I  rather  suspect,  that  they  would  soon  have 
a  clear  and  distinct  understanding  of  them,  and  move  on  in  great  har- 
mony." 

§  991.  In  regard  to  the  practice  of  the  govemment,  it  has  been 
entirely  in  conformity  to  the  principles  here  Ifud  down.  Appropria- 
tions have  never  been  timited  by  congress  to  cases  falling  witlun  the 
specific  powers  enumerated  in  the  constitution,  whether  those  powers 
be  construed  in  their  broad,  or  their  narrow  sense.  And  in  an  espo- 
cial  manner  appropriations  have  been  made  to  ud  internal  improve- 
ments of  various  sorts,  in  our  roads,  oar  navigation,  our  streams,  and 
other  objects  of  a  national  character  and  importance.'    In  some  cases, 


'  It  wonld  be  impracticable  to  eDnmerate  all  Chess  Tariont  objects  of  appropti&tion  in 
detail.  Man;  of  them  will  be  found  enomenued  in  FiMideot  Monroe's  Exposition,  of 
4th  of  Ma;,  1823,  p.  41  to  45.  The  aanool  appropriation  acta  speak  a  Te>7  strong 
language  on  this  ■bject-  Ever;  president  of  the  Uniied  States,  except  President  Madi- 
son, seems  Co  have  acted  npon  the  same  doctrine.  President  Jefferson  am  hardly  bo 
deemed  an  exception.  In  his  early  opinion, already  quoted,  (4  Jefferson's  CorrcBp.  524,) 
he  maiiif^tly  maintained  it.  In  his  mesaage  to  congress,  (3  Bee.  1S06,  Wait's  Slate 
Papers,  457, 45S,}  he  seems  to  bare  denied  it  In  signing  the  bill  for  the  Cnmberland 
Road,  on  aOth  March,  1806,  Act  of  1606,  eh.  19,  be  cert^nly  gave  it  a  partial  sanction, 
as  well  R9  upon  other  occasions.  See  Mr-  Monroe's  ETposition,  on  4lb  May,  1822, 
p.  41.  But  see  4  Jefferson's  Corresp.  457,  where  Mr.  Jeffbrson  adopts  an  opposite 
reasoning;.  President  Jackson  has  adopted  it  with  manifest  retnctance ;  bnt  be  ronsidera 
it  as  firmly  established  by  the  practieo  of  the  government.  See  his  Teto  message  on  the 
Mnysvillc  Koad  bill,  27  May,  IS30,  4  Elliot's  Deb.  333  to  335.  The  opinions  main- 
tained in  congress,  for  and  against  the  same  doctrine,  will  be  found  in  4  Elliot's  Deb. 
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not  silently,  but  upon  discuasioti,  congress  tavo  gone  tlie  length  oi 
making  appropriations  to  ^d  destitute  foreigners,  and  cities  UtioriEg 
under  severe  calamities ;  as  in  tlie  relief  of  the  St.  Domingo  refugees, 
in  I't'M,  and  tho  citizens  of  Venezuela,  who  auffored  from  an  earth- 
quake in  1812.'  An  illustration  equally  forcible,  of  a  domestic 
character,  is  in  the  hounty  given  in  the  cod-fishcrics,  which  was  strenu- 
ously resisted  on  constitutional  grounds  in  1702 ;  but  vrhich  still  inaiii- 
tains  its  place  in  tho  atatuto  book  of  the  United  States.* 

§  0'.>2.  No  more  need  be  said  upon  this  subject  in  this  place.  It 
will  be  necessarily  resumed  again  in  the  discussion  of  other  claasea  of 
the  constitution,  and  especially  of  the  powers  to  regulate  commerce, 
to  establish  poatK)fEce3  and  post-roads,  and  to  make  internal  improye- 
mcnta. 

§  'M^.  In  order  to  prevent  the  necessity  of  recurring  agnin  to  the 
subject  of  taxation,  it  seems  desirable  to  bring  together,  in  this  con- 
nection, all  the  remaining  provisions  of  the  constitution  on  tJus  subject, 
thou;,'h  they  are  differently  arranged  in  that  instrument.  The  first 
one  U,  "no  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
"  portion  to  the  census,  or  enumeration,  herein  before  directed  to  be 
"  taken."  This  mcludes  poll  taxes,  and  land  taxes,  as  has  been 
already  remarked. 

§  99 1.  The  object  of  this  clause  doubtless  is,  to  secure  the  southern 
states  against  any  undue  proportion  of  taxation;  and, 'as  nearly  as 
practicable,  to  overcome  the  necessary  inequalities  of  direct  tax.  The 
south  has  a  very  largo  slave  population ;  and  consequently  a  poll  tax, 
which  should  be  laid  by  the  rule  of  uniformity,  would  operate  with 
peculiar  severity  oa  them.  It  would  t:ix  llit-Ir  propKiiy  be^voud  hs 
supposed  relative  value  and  productiveness  to  white  labor.     Hence,  a 


• 

236,  240,  265,  278,  280,  384,  291,  292,  332,  334.  licport  on  Intcmnl  Improvciiionls,  br 
Mr.  JIi'm|j1iLll,  ill  the  liousc  of  r<:prcwiitntlvc$,  10  Fvli.  1S3I.  Sec  I  Keut.  Coiiiui  Ij^vt. 
12,  p.  2J0,  2J1;  Scrgciml's  Consl.  Law,  c'li.  2S,  p.  311  lo  314;  Knwlc  on  Ibo  Coiiil. 
eb.  %  p.  104  ;  2  UhiIoiI  SliitO?  Law  Jour.  April,  182G,  p.  251.  2C4  to  2S2. 

'  Sococtof  12  Full.  1794,  ch.  2;  ArlofS  .May,  l.-*12,  th.  79 i  4  Elliot's  Doli^itCv  240. 

»  Sec  iict  of  oongress,  of  IG  FoU.  1792,  ch.  fi;  4  Elliot's  Delmtcs,  234  to  23»  Acl  iif 
1S13,  cli,  34,  Sco  nlso  Hamilton's  Beport  uii  .Manufiivturca,  1791,  uniclv,  iUouiuirs. 
The  fpcctli  of  iho  Hon.  Iklr.  Grimki^,  in  tho  senate  of  South  Carolinn,  in  Dee.  Isas,  nnil 
of  tlie  Hon.  Mr.  lluger,  in  the  lioiise  of  rcprcsentiitivc?  of  tlio  snmc  state,  in  Dec.  l^rio. 
conuiiii  very  elaborate  nnd  ub!c  cxpositioaa  of  the  whole  salyecl,  ond  will  rewanl  a  diii- 
gcnt  perusal. 
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rule  is  adopted,  which,  in  effect,  in  relation  to  poll  taxes,  exempts  two 
fiflha  of  all  slaves  from  taxation ;  and  thns  is  supposed  to  equalize  the 
burthen  with  the  vhite  population.* 

^  995.  In  respect  to  direct  taxes  on  laud,  the  difficulties  of  making 
»  due  apportionment,  so  as  to  equalize  the  burthens  and  expenses  of 
the  union  according  to  the  relative  wealth  and  ability  of  the  states, 
was  felt  as  a  most  serious  evil  under  the  confederation.  By  that 
instrument,  (it  will  be  recollected,)  the  apportionment  was  to  be  among 
the  states  according  to  the  value  of  all  land  within  each  state,  granted 
or  surveyed  for  any  person,  and  the  buildings  and  improvements 
thereon,  to  be  estimated  in  such  mode,  as  congress  should  prescribe. 
The  whole  proceedings  to  accomplish  such  an  estimate  were  so  operose 
and  inconvenient,  that  congress,  in  April,  1783,'  recommended,  as  a 
substitute  for  the  article,  an  apportionment,  founded  on  the  basis  of 
population,  adding  to  the  whole  number  of  white  ajid  other  free  citi- 
zens and  inBftbiJants,  including  those  bound  to  service  for  a  term  of 
years,  three  fifths  of  all  other  persons,  &c.  in  each  state ;  which  is  pre- 
cisely the  rule  adopted  in  the  constitution. 

^  990.  Those,  who  are  accustomed  to  contemplate  the  circumstances, 
which  produce  and  constitute  national  wealth,  must  be  satisfied  that 
there  is  no  common  standard,  by  which  the  degrees  of  it  can  be  ascer- 
tained. Neither  the  value  of  lands,  nor  the  numbers  of  the  people, 
which  have  been  sviccessively  proposed  as  the  rule  of  state  contribu- 
tions, have  any  pretension  t«  being  deemed  a  just  representative  of 
that  wealth.  If  we  compare  the  wealth  of  the  Netherlands  with  that 
of  Russia  or  Germany,  or  even  of  France,  and  at  the  same  tjme  com- 
pare the  total  value  of  the  lands,  and  the  aggregate  population  of  the 
contracted  territory  of  the  former,  with  the  total  value  of  the  lands, 
and  the  aggregate  population  of  the  immense  rc^ons  of  either  of  the 
latter  itingdom^,  it  will  be  at  once  discovered,  that  there  is  no  compari- 
son between  the  proportions  of  these  two  subjects,  and  that  of  the  rela- 
tive wealth  of  those  nations.  If  a  like  parallel  be  run  between  the 
American  states,  it  will  furnish  a  similar  result.'    Let  Virginia  be  con- 


'  TheFedcralist,  No.ai,  30,  54i3Dall.R.  171,  178;  1 
S36,  287;  2  Elliot's  BebBle^  SOS  to  SIO)  3  EUiol'g 
424 ;  2  Elliot's  Debates,  338. 

'  B  Journal  of  CoQtiiicnial  Congresa,  ISi,  188,  193. 

'  The  Federalist,  Ho.  21, 
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tcasted  nitb  Mossacbusetts,  Pennsylvaus  nitli  Coonectieiit,  Maijkal 
with  \''ir^iua,  Rhode  Island  with  Ohio,  and  the  dlsproporticm  win  b* 
at  once  perceived.  Tlie  ^vealth  of  neither  will  be  foond  to  be,  in  pro- 
portion to  mimbera,  or  the  ralue  of  Unds. 

§  'J07.  The  trath  is,  that  the  wealth  of  nations  depends  opoa  an 
infinite  variety  of  caoscs.  Situntion,  aoil,  climate ;  the  iiataro  of  the 
proiluctiona ;  the  nature  of  the  govcnunent ;  the  genins  of  the  cjfr 
zoiifl ;  the  degree  of  information  they  possess ;  the  state  of  comraem, 
of  arts,  and  industry ;  the  manners  and  habits  of  the  pooplo ;  thcM. 
and  many  other  circumstances,  too  complex,  minute,  and  sdventitioQt 
to  admit  of  a  particular  enumeration,  oces^icn  diffcrcncw,  hardly  eat 
ceival'Ic,  in  the  relative  opulence  and  riches  of  difibrcnt  ooontries. 
The  consequence  is,  that  there  can  be  no  common  measure  of  naliaial 
wealth ;  and,  of  course,  no  general  rule,  by  which  tho  ability  of  I 
Btatc  to  pay  taxes  can  be  determined,'  The  estimate,  however  fiuriy 
or  dolilieratcly  made,  la  open  to  many  errora  and  ineqaaliljea,  v^cb 
beeoQie  the  fruitful  source  of  discontents,  controversies,  and  be&r^ 
burnings.  These  arc  sufEcient,  in  themselves,  to  shato  the  foundations 
of  any  national  goveniraent,  when  no  common  artificial  rule  is  adopted 
to  settle  permanently  the  apportionment ;  and  every  thing  is  left  open 
for  debate,  as  often  as  a  direct  tas  is  to  be  imposed.  Even  in  those 
states,  where  direct  taxes  arc  constantly  resorted  to,  every  new  valua- 
tion or  apportionment  is  found,  practically,  to  be  attended  with  great 
inconvenience  and  excitements.  To  avoid  these  difficuUios,  the  land 
tax  in  England  is  annually  laid  according  to  a  valuation  made  in  the 
reign  of  AVilliam  the  Third,  (1G92,)  and  apportioned  among  the 
counties,  according  to  that  valuation.^  Tlie  gross  inequality  of  this 
proceeding  cannot  be  disguised  ;  for  many  of  the  counties,  then  com- 
paratively poor,  are  now  enormously  increased  in  wealth.  \\'hat  b 
Yorksbire  or  Lancasliiro  now,  with  its  dense  manufactujing  population- 
compared  with  what  it  then  was?  Even  when  the  population  of  each 
state  is  ascertained,  the  mode,  by  which  the  assessment  shall  be  laid 
on  the  lands  in  the  state,  is  a  subject  of  no  small  embarrassment,  Ii 
would  be  gross  injustice  to  tax  each  bouse  or  acre  to  the  same  amount, 
however  different  may  he  its  value,  or  however  different  its  quality, 
situation  or  productiveness.     And  in  estimating  the  absolute  value,  so 


I  Tho  rcdcralist,  No.  21.  *  I  Blntt.  Coum.  312,  313. 


CH.  XIT.]  POWSBS  OV  OOHQEESS  —  lAXXB.  69T 

much  is  necessarily  matter  of  opimon,  that  different  Judgments  may, 
and  will  arrire  st  different  results.  And  in  adjusting  the  comparative 
values  in  different  counties  or  towns,  new  elementa  of  discord  are 
nnavoidahl;  introduced.'  In  short,  it  ma;  he  affirmed  without  fear  of 
contradiction,  that  some  artificial  rule  of  apportionment  of  a  fixed 
nature  is  indispensable  to  the  public  repose ;  and  considering  the  pecu- 
liar situation  of  the  American  states,  and  especially  of  the  slave  and 
agricultural  states,  it  is  difficult  to  find  any  rule  of  greater  equality  or 
jufi^ce,  than  that  which  the  constitution  has  adopted.  And  it  may  be 
added,  (what  was  indeed  foreseen,)  that  direct  taxes  on  land  will  not, 
from  causes  sufficiently  apparent,  be  resorted  to,  except  upon  extraor- 
dinary occ8^on8,  to  supply  a  pressing  want.^  The  lustory  of  the 
government  has  abundantly  estabUshed  the  correctness  of  the  remark ; 
for  in  a  period  of  forty  years  three  direct  taxes  only  have  been  Md ; 
and  those  only  with  reference  to  the  state  and  operations  of  war. 

§  998.  The  constitution  having,  in  another  clause,  declared,  that 
"  Representatires  and  direM  taxet  shall  be  apportioned  among  the 
"  several  »tate»  within  this  union  according  to  their  respective  num- 
"  bers,"  and  congress  having,  in  1815,^  I^d  a  direct  tax  on  the  District 
of  Columbia,  (according  to  the  rule  of  apportionment,)  a  question  was 
made,  whether  congress  had  constitutionEdly  a  right  to  lay  such  a  tax, 
the  district  not  being  one  of  the  states ;  and  it  was  unanimously 
decided  by  the  supreme  court,  that  congress  had  such  a  right.*  It 
was  further  held,  that  congress,  in  laying  a  direct  tax  upon  the  states, 
was  not  constitutionally  bound  \a  extend  such  tax  to  the  district,  or 
the  territories  of  the  United  States ;  but,  Uiat  it  was  a  matter  for 
their  discretion.  When,  howeyer,  a  direct  tax  is  to  be  laid  on  the 
district  or  the  territories,  it  can  be  Iwd  only  by  the  rule  of  apportion- 
ment. The  reasoning,  by  which  this  doctrine  is  maintained,  will  be 
most  satisfactorily  seen  by  giving  it  in  the  very  words  used  by  the 
court  on  that  occasion. 

§  999.  "  The  eighth  section  of  the  first  article  ffves  to  congress 


'  See  the  remurts  of  Mr.  Justice  Fatlenon.  in  JSy^Mn  t.  VitiUd  Sola,  S  Dall.  171, 
178,  179. 

•  1  TucJcBl&ck.  Comm.App.  234,  23.'i,aiidoote;  Id.  S36,  23T;3DaU.B.  ITS,  179; 
Fedcnilisl,  No.  21,  36;  2  Elliot's  Deb.  208  Eo  210. 

'  Act  of  27  Feb.  1815,  ch.  213. 

•  Loughborough  v,  Blake,  5  WheMon'*  B,  317 ;  S«rgeuit  0&  Cout.  LttW,  ch.  £6,  p.  290i 
1  Kent,  CoDUn.  Lect.  12,  p.  241. 
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'  power  to  lay  end  collect  taxes,  duties,  imposts,  and  excises,'  foe  tin 
pur]mses  thereinafter  nienlioncd.  This  grant  is  general,  withont  limit^ 
ation  aa  to  place.  It,  consequently,  extends  to  all  places,  over  whid 
the  goTeimucnt  extends.  If  tliis  could  be  doubled,  the  doubt  is 
removed  by  the  subsequent  words,  which  modify  the  gmQt.  Thoe 
words  are,  '  but  all  duties,  imposts,  and  excises  shall  be  nnifoiB! 
'  throughout  tlie  United  States.'  It  will  not  he  contended,  that  tht 
modification  of  the  power  extends  to  places,  to  which  the  power  itself 
does  not  extend.  The  power,  then,  to  lay  and  collect  duties,  imposts, 
and  cxciaea,  may  be  exercised,  and  must  be  exercised  throughout  tht 
United  States.  Does  this  term  designate  the  whole,  or  any  particular 
portion  of  the  American  em[»re  't  Certwnly  this  question  can  admit 
of  bnt  one  answer.  It  is  the  name  given  to  our  great  republic,  which 
ia  comjwaed  of  states  and  territories.  The  District  of  CoIumWa, « 
the  territory  west  of  the  Missouri,  is  not  less  within  the  United  State*. 
than  Maryland  or  Pennsylvania ;  and  it  is  not  less  necessary,  on  the 
principles  of  our  constitution,  that  uniformity  in  the  impoeitiDn  of 
imjxists,  duties,  and  excises  should  be  o^!:el■ved  in  the  one  thnn  in  t!ie 
other.  Since,  then,  the  power  to  lay  and  collect  taxes,  which  includes 
direct  taxes,  is  obviously  coiixtensive  with  the  power  to  lay  and  collect 
dutjes,  imposts,  and  excises,  and  since  the  latt«r  extends  throughout 
the  United  States,  it  follows,  that  the  power  to  impose  direct  taxes 
also  extends  throughout  the  United  States. 

^  1000.  "  The  extent  of  the  grant  being  ascertained,  how  far  is  it 
abridged  by  any  part  of  tho  constitution  ?  Tlic  twentieth  section  of 
the  first  article  declares,  that '  representatives  and  direct  taxes  shall 
'  be  apportioned  among  the  several  states,  which  may  be  included 
'  within  this  union,  according  to  their  respective  numbers.' 

§  1001.  "  Ttw  object  of  this  regulation  is,  we  think,  to  fiimish  a 
standard,  by  which  taxes  are  to  be  apportioned,  not  to  exempt  from 
their  operation  any  part  of  our  country.  Had  the  intention  been  to 
exempt  from  taxation  those,  who  are  not  represented  in  congress,  that 
intention  would  have  been  expressed  in  direct  terms.  The  power 
having  been  expressly  granted,  the  exception  would  have  been  ex- 
pressly made.  But  a  hmitation  can  scarcely  be  said  to  be  insinuated. 
The  words  used  do  not  mean,  that  direct  taxes  shall  be  imposed  on 
states  only,  which  are  represented,  or  sbal]  be  apportioned  to  repre- 
sentatives ;  hut  that  direct  taxation,  in  its  application  to  states,  shall 
be  apportioned  to  numbers.    Kepreaentation  is  not  made  the  fouoda- 
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ti<m  of  taxation.  If,  imder  the  esumeratioQ  of  a  representataTe  for 
every  30,000  Eoula,  one  state  had  heen  found  to  contiiin  59,000,  and 
another  60,000,  the  first  would  have  been  entitled  to  only  one  repre- 
aeutative,  and  the  last  to  two.  Their  taxes,  however,  would  not  have 
been  as  one  to  two,  but  as  fifly-nine  to  ^ty.  This  clause  was  obvi- 
ously not  intended  to  create  any  exemption  from  taxation,  or  to  make 
taxation  dependent  on  representation,  but  to  famish  a  standard  for  the 
apportionment  of  each  on  the  states. 

§  1002.  "  The  foortJh  paragraph  of  the  uintfa  sectioa  of  the  same 
article  will  next  be  considered.  It  is  in  these  words :  *  If  o  capitadon, 
'  or  other  direct  tax,  shall  be  Itud,  onless  in  proportion  to  the  census, 
'  or  enumeration  herein  before  directed  to  be  talcen.' 

§  1003.  "  The  census  referred  to  is  in  that  clause  of  the  c<»wtitu> 
tion,  which  has  just  been  con^dered,  which  mokes  numbers  the 
standard,  by  which  boUi  representatives  and  direct  taxes  shall  be 
apportioned  among  the  states.  The  actual  enumeration  is  to  be  made 
'  within  three  years  afl^r  the  first  meeting  of  the  congress  of  the  United 
'  States,  and  within  every  subsequent  term  of  ten  years,  in  such  man> 
'ner  as  they  shall  by  law  direct.' 

§  1004.  "As  the  direct  and  declared  object  of  this  census  is,  to  fur- 
nish a  standard,  by  which  '  representatives,  and  direct  taxes,  may  be 
apportioned  among  the  several  states,  which  may  be  included  within  this 
union,'  it  will  be  admitted,  that  the  omission  to  extend  it  to  the  district, 
or  the  terntories,  would  not  render  it  defective.  The  census  referred 
to  is  admitted  to  be  a  census  exhibiting  t^  numbers  of  the  respective 
states.  It  cannot,  however,  be  sdmittA,  that  the  argument,  which 
limita  the  application  of  the  power  of  direct  taxation  to  the  population 
contained  in  this  census,  is  a  just  one.  The  language  of  the  oUuse 
does  not  imply  this  restriction.  It  is  not,  that  *  no  capitation,  or  other 
direct  tax  shall  be  hud,  unless  on  those  comprehended  within  the  cen- 
sus herein  before  directed  to  be  taken,'  but  '  unless  in  proportion  to' 
that  census.  Kow  this  proportion  may  be  applied  to  the  district  or 
the  territories.  If  an  enumeration  be  taken  of  the  population  in  the 
district  and  the  territories,  on  the  same  principles,  on  which  the 
enumeration  of  the  respec^ve  states  is  made,  then  the  information  is 
acqmred,  by  which  a  direct  tax  may  be  imposed  on  the  district  and 
territories,  'in  proportion  to  the  census  or  enumeration'  which  the 
constitution  directs  to  be  taken. 

^  1005.  "  The  standard,  then,  by  which  direct  taxes  must  be  laid, 
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is  applic^Io  to  this  district,  aod  will  eti&ble  congress  to  apportkio  on 
it  its  joflt  and  equal  share  of  the  burthen,  with  the  same  accuracr  at 
on  the  respective  stales.  If  the  tax  be  laid  in  this  proportion,  it  is 
within  the  very  words  of  the  rcstrietion.  It  ia  &  tax  in  proportion  to 
die  ceiisoa  or  ennineration  referred  to. 

§  10O6.  "  But  the  argument  is  presented  in  another  fonn,  in  wlucfa 
its  refutation  is  more  difficult.  It  is  urged  against  this  constnicti'jQ, 
that  it  would  produce  the  necessity  of  extending  direct  taxation  to  the 
district  and  territories,  which  would  not  only  be  inconvenient,  but  con- 
trary to  the  understanding  and  practice  of  the  whole  government.  If 
the  power  of  imposing  direct  taxes  be  coextensive  with  the  United 
States,  then  it  is  contended,  that  the  restrictive  clause,  if  applicable  to 
the  district  and  territories,  requires,  that  the  tax  should  be  e.xtended 
to  them;  since  to  omit  them  would  bo  to  violate  the  rule  of  proportion. 

§  1007,  "  We  think  a  satisfactory  answer  to  this  argument  may  be 
drawn  from  a  fiur  comparative  view  of  the  different  clauses  of  the  eotf 
stitution,  which  have  been  recited, 

§  1008.  "That  the  pencral  (rrant  of  power  to  lay  and  collect  tares, 
is  made  in  terms,  which  comprehend  the  district  and  the  territories,  as 
well  as  the  states,  is,  we  think,  incontrovertible.  The  subsequent 
clauses  are  intended  to  regulate  the  exercise  of  this  power ;  not  to 
withdraw  from  it  any  portion  of  the  community.  The  words,  in  wiiich 
those  clauses  are  expressed,  import  this  intention.  In  thus  regulating 
its  exercise,  a  rule  is  given  in  the  second  section  of  the  first  article  for 
its  application  to  the  respective  states.  That  rule  declares,  how  direct 
taxes  upon  the  states  shali  •e  imposed.  They  shall  be  apportioned 
upon  the  several  states  according  to  their  numbers.  If,  then,  a  direct] 
tax  be  laid  at  all,  it  must  be  laid  on  every  state,  conformably  to  the 
rule  provided  in  the  constitution.  Congress  has  clearly  no  power  to"^ 
exempt  any  state  from  its  due  share  of  the  burthen.  But  this  regula- 
tion is  expressly  confined  to  the  states,  and  creates  no  necessity  for 
extending  the  tax  to  the  district  or  the  territories.  The  words  of  tho 
ninth  section  do  not  in  terras  require,  that  the  system  of  direct  taxa- 
tion, when  resorted  to,  shall  be  extended  to  the  territories,  as  the  words 
of  the  second  section  refjuire,  that  it  shall  be  extended  to  all  the  states. 
They,  therefore,  may,  without  violence,  he  understood  to  give  a  mlo, 
when  the  territories  shall  he  taxed,  without  imposing  the  necessity  of 
taxing  them.  It  could  scarcely  escape  the  members  of  the  conven- 
tion, that  the  expense  of  executing  the  law  in  a  territory  might  exceed 
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the  amonnt  of  the  tax.  Bnt  be  this  aa  it  ma;,  the  douht  created  by 
the  vorde  of  the  ninth  section  relates  to  the  obligation  to  apportion  a 
direct  tax  on  the  territories,  as  veil  as  the  states,  rather  than  to  the 
power  to  do  so. 

§  1009.  "  If,  then,  the  language  of  the  constitu^on  be  construed  to 
comprehend  the  territories  and  District  of  Columbia,  as  well  as  the 
states,  that  language  confers  on  congress  the  power  of  taxing  the  dis- 
trict and  territories,  as  well  as  the  states.  If  IJie  general  language  of 
the  conatitution  should  be  confined  to  the  states,  still  the  sixteenth 
paragraph  of  the  eighth  section  gives  to  congress  the  power  of  eaer- 
cising  'exclusire  legislation  in  all  cases  whatsoever  within  this  district.* 

§  1010.  *'  On  the  extent  of  these  tenns,  according  to  the  common 
nnderstanding  of  mankind,  there  can  be  no  difference  of  opimon  ;  but 
it  is  contended,  that  they  mnat  be  limited  bj  that  great  principle, 
which  was  asserted  in  our  revolution,  that  representation  is  insepara- 
ble from  taxation.  The  difference  between  requiring  a  continent, 
^th  an  immense  populatjon,  to  submit  to  be  taxed  by  a  government, 
having  no  common  interest  with  it,  separated  &om  it  by  a  vast  ocean, 
restrained  by  no  principle  of  apportionment,  and  associated  with  it 
by  no  common  feelings ;  and  permitting  the  representatives  of  the 
American  people,  onder  the  restrictions  of  our  constitution,  to  tax  a 
part  of  the  society,  which  is  either  in  a  state  of  infancy  advancing  to 
manhood,  looking  forward  to  complete  equality,  aa  soon  as  that  state 
of  manhood  shall  be  attuned,  as  b  the  case  with  the  territories  ;  or 
which  has  voluntarily  relinquished  the  right  of  representation,  and  haa 
adopted  the  whole  body  of  congress  for  its  le^timate  government,  as 
is  the  case  with  the  district,  — is  too  obvious  not  to  present  itself  to 
the  minds  of  all.  Although  in  theory  it  might  be  more  congenial  to 
the  spirit  of  our  institutions  to  admit  a  representative  from  the  district, 
it  may  be  doubted  whether,  in  fact,  its  interests  would  be  rendered 
thereby  the  more  secure  ;  and  certainly  the  constitution  does  not  con^ 
uder  its  want  of  a  representatire  in  congress  aa  exempting  it  from 
equal  taxation. 

Ij  1011.  "  If  it  were  true,  that,  according  to  the  spirit  of  our  consti- 
tution, the  power  of  taxation  must  be  limited  by  the  right  of  represent- 
ation, whence  is  derived  the  right  to  lay  and  collect  duties,  imposts, 
and  excises,  within  tjiis  district  ?  If  the  principles  of  liberty,  and  of 
our  constitution,  forbid  the  raising  of  revenue  from  those,  who  are  not 
represented,  do  not  these  principles  forbid  the  raising  it  by  duties. 
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imposts,  and  excises,  as>Well  as  by  a  cUrect  tax  ?  If  the  principles!! 
our  revolution  give  a  rule  applicable  to  this  case,  we  cannot  have  fr 
gotten,  that  neither  the  stamp  act,  nor  the  duty  on  tea,  were  &m 
taxes.  Yet  it  is  admitted,  that  the  constitution  not  only  allovs,bc 
enjoins  the  government  to  extend  the  ordinary  reyenae  system  totia 

district. 

§  1012.  "  If  it  be  said  that  the  principle  of  uniformity,  establiahed 
in  the  constitution,  secures  the  district  from  oppression  in  the  impoa- 
tion  of  indirect  taxes,  it  is  not  less  true  that  tfie  principle  of  apportioD- 
ment,  also  established  in  the  constitution,  secures  the  district  finom  vxj 
oppressive  exercise  of  the  power  to  lay  and  collect  direct  taxes." 

§  1013.  The  next  clause  in  the  constitution  is  :  ^^  No  tax  or  dot; 
"  shall  be  Ijud  on  articles  exported  from  any  state.  No  jHrefermee 
"  shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to  the 
'^  ports  of  one  state  over  those  of  another ;  nor  shall  vessels  boimi 
^^  to  or  from  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in 
"  another." 

§  1014.  The  obrious  object  of  these  provisions  is,  to  prevent  my 
possibility  of  applying  the  power  to  lay  taxes,  or  regulate  commerce, 
injuriously  to-  the  interests  of  any  one  state,  so  as  to  favor  or  lid 
another.  If  congress  were  allowed  to  lay  a  duty  on  exports  from  anj 
one  state,  it  might  unreasonably  injure,  or  even  destroy,  the  stajJe 
productions  or  common  articles  of  that  state.^  The  inequality  of  suA 
a  tax  would  be  extreme.  In  some  of  the  states,  the  whole  of  their 
means  result  from  agricultural  exports.  In  others,  a  great  portion  is 
derived  from  other  sources ;  from  external  fisheries ;  from  freights ; 
and  from  the  profits  of  commerce  in  its  largest  extent.  The  burthen 
of  such  a  tax  would,  of  course,  be  very  unequally  distribiited.  The 
power  is,  therefore,  wholly  taken  away  to  intermeddle  with  the  subject 
of  exports.  On  the  other  hand,  preferences  might  be  given  to  the 
ports  of  one  state,  by  regulations  either  of  commerce  or  revenue, 
which  might  confer  on  them  local  facilities  or  privileges,  in  regard  to 
commerce  or  revenue.  And  such  preferences  might  be  equally  fatal, 
if  indirectly  given  under  the  milder  form  of  requiring  an  entry,  clear 
ance,  or  payment  of  duties,  in  the  ports  of  any  state  other  Uian  the 
ports  of  the  state  to  or  from  which  the  vessel  was  bound.  The  last 
clause,  therefore,  does  not  prohibit  congress  from  requiring  an  entry, 


'  Rawie  on  the  Constitadon,  ch.  10,  p.  115, 116. 
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or  clearance,  or  payment  of  duties  at  the  cnstom-Iioiise,  on  importationa 
is  any  port  of  a  state  to  or  from  which  the  vesBel  is  bound ;  but  cuta 
off  the  right  to  require  such  acts  to  be  done  in  other  states,  to  ^rhich 
the  vessel  is  not  bound.*  In  other  words,  it  cnta  off  the  power  to 
require  that  circuity  of  voyage,  which,  under  the  British  colonial  sys- 
tem, was  employed  to  interrupt  the  American  commerce  before  the 
revolution.  No  American  vessel  could  then  trade  with  Europe,  unless 
through  a  circiutouB  voyage  to  and  from  a  British  port,* 

§  1015.  The  first  part  of  the  clause  was  reported  in  the  first  draft 
of  the  constitution.  But  it  did  not  pass  without  opposition,  and  seve- 
ral attempts  were  made  to  amend  it ;  as,  by  inserting  after  the  word 
"  duty"  the  words  "  for  the  purpose  of  revenue,"  and,  by  inserting 
at  the  end  of  it,  "  unless  by  consent  of  two  thirds  of  the  legislature  ; " 
both  of  which  propositions  were  negatived,*  It  then  passed  by  a  vote 
of  seven  states  against  four.*  Subsequently,  the  remmning  parts  of 
the  clause  were  proposed  by  a  report  of  a  committee,  and  they  appear 
to  have  been  adopted  without  objection.*  Upon  the  whole,  the  wisdom 
and  sound  policy  of  this  restriction  cannot  admit  of  reasonable  doubt ; 
not  so  much  that  the  powers  of  the  general  government  were  likely  to 
be  abused,  as  that  the  constitutional  prohibition  would  allay  jealousies 
and  confirm  confidence,*  The  prohibition  extends  not  only  to  exports, 
but  to  the  exporter.  Congress  can  no  more  rightfully  tax  the  one 
than  the  otter.'' 

§  1016.  ThO'Tiext  clause  contains  a  prohibition  on  the  states  for  the 
like  objects  and  purposes.  "  Ko  state  shall,  tettkont  the  consent  of 
"  congrett,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
'*  what  may  he  absolutely  necessary  for  execnting  its  inspection  laws ; 
"  and  the  net  produce  of  all  duties  and  imposts  laid  by  any  state  on 
"  imports  and  exports  shall  be  for  the  use  of  the  treasury  of  the 
"United  States;  and  all  such  laws  shall  he  subject  to  t 


>  Joam,  or  Conveution,  393,  S94 ;  Sergeant  on  Const.  Law,  cb.  S8,  p.  346 ;  Vnittd 
Statet  V.  Brig  WOiiam,  2  HaU's  Law  Joun.  355,  £99,  S60 ;  Rawle  on  tlie  Couit  eh,  10, 
p.  116;  1  Jefferson's  Correap.  IM  (o  106,  IIS. 

■  Beeves  on  Shipping,  p.  38,  36,  47,  49,  5S  to  105;  Id.  491,  492,  493;  Bnrice'e  Sp«ecb 
on  AmErican  Taxation,  in  !7;4  ;  I  Pitk.  Hist.  eh.  3,  p.  91  to  106, 

'  Joum.  of  Convention,  222,  275.  *  M.  2T5,  278. 

'  Joorn.  of  Convention,  301,  318;  Id.  377,  378. 

'  1  Tuck.  Black.  Comm.  App.  252,  253  ;  Id.  294. 

1  Bmum  V.  Mar^and,  13  Wheat.  B.  149. 
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a  Vote  of  six  stjitos  a;i;;uii^ 
that  a  .stru;^i:lo  fur  state 
and  i»ertiiiacity,  tliroiiirlioi 
aii<l  S'^iind  policy  in  irstra 
power  of  taxation  unccpiali 
doni  and  |  olicy  in  restrain 
of  the  same  power  injurion.^ 
"warfare  of  reirnlatinn  is  tl 
ments  and  create  dissensin, 
of   tlie  states.     Tlie  power 
retained,  sul»ject  to   tlie   re 
suiheient  provision  is  made 
domestic  and  internal  trade, 
interests.* 

§  1017.  Inspection  laws 
commerce,  thonL'h  thev  nuiv 
on  Connnerce.  The  ohjcct  o 
of  articles  j-roduced  by  the  1 
tion  or  for  domestic  use.  T 
becomes  an  article  of  comn 
for  the  purj.'ose.  They  forn: 
lation,  which  embraces  ever\ 
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laws,  and  healtli  laws,  as  well  as  laws  for  regulating  the  intenial  com- 
merce of  a  state,  and  others,  irhicli  respect  roads,  fences,  &c.  are 
component  parts  of  state  legislation,  resulting  from  the  residuary 
powers  of  state  sovereignty.  No  direct  power  over  these  ia  given  to 
congress,  and,  consequently,  they  remain  subject  to  state  legislation, 
though  they  may  be  controlled  by  congress  when  they  interfere  with 
their  acknowledged  powers.'  Under  the  confederation  there  was  a 
provision,  that  "  no  state  shall  lay  any  imposts  or  duties,  which  may 
interfere  with  any  stipulations  of  treaties  entered  into  by  the  United 
States,"  kc.  &c.  This  prohibition  was  notoriously  (as  has  been 
already  stated)  disregarded  by  the  states;  and, in  the  exercise  by  the 
states  of  their  general  authority  to  lay  imposts  and  duties,  it  is  equally 
notorious  that  the  most  miachievous  restraints,  preferences,  and  ine- 
qualities existed ;  so  that  very  serious  irritations  and  feuds  were  con- 
stantly generated,  which  threatened  the  peace  of  the  union,  and, 
indeed,  most  have  inevitably  led  to  a  dissolution  of  it.^  The  power  ta 
lay  duties  and  imposts  on  imports  and  exports,  and  to  lay  a  tonnage 
duty,  is  doubtiess  properly  considered  a  part  of  the  taxing  power,  but 
it  may  also  he  applied  as  a  regulation  of  commerce.^ 

§  1018.  Until  a  recent  period,  no  difficulty  occurred  in  regard  to 
the  prohibitions  of  this  clause.  Congress,  with  a  just  liberality,  gave 
fin  effect  to  the  inspection  laws  of  the  states,  and  required  them  to  be 
observed  by  the  revenue  officers  of  the  United  States.*     In  the  year 

.  1821,  the  state  of  Maryland  passed  an  act  reqwring,  that  all  importers 
of  foreign  articles  or  commodities,  &c.  by  bale  or  package,  or  of 

'  wine,  mm,  &c.  &c.,  and  other  persons  selling  the  same  by  wholesale, 
bale,  or  package,  hogshead,  barrel,  or  tierce,  should,  before  they  were 
anthorized  to  sell,  take  out  a  license,  for  which  they  were  to  pay  fifty 
dollars,  under  cert^Q  penalties.  Upon  this  act  a  question  arose, 
whether  it  was,  or  not  a  violation  of  the  constitution  of  the  United 
States  and  especially  of  the  prohibitory  clause  now  under  considera- 
tion.   Upon  solenm  argument,  the  supreme  court  decided,  that  it  was.' 


>  Gibbons  t.  Ogdm,  9  "Wheat,  B.  1,  SOS  to  S06,  210,  235,  236,  31 1 ;  Bnnm  v.Marsland, 
13  Wheat.  B.  419,  438,  439,  440. 

»  The  Federalist,  No.  7,  32. 

'  GiUxnu  y.  Ogdat,  9  Wheat.  R.  I,  19B,  SOO,  201 ;  Brmm  r.  Marybnd,  12  WheBt  R, 
446,  447. 

*  ActofadApril,  1790,ch.  5|  Act  of  2d  March,  1799,  ch.  128,  ^  93. 

*  Bnan  v.  MnybnJ,  12  Wheat.  R.  419 ;  The  FedersUet,  No.  278. 
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not  limit  the  power  to  that  state  of  things,  nor,  comeqnenttj,  the  pro- 
hil»ti<ni,  unless  the  tme  meaning  <^  the  clause  so  confines  it.  What, 
liien,  are ' '  imports  ?  *  The  lexicons  inform  us,  they  are  '  things 
imported.'  If  we  appeal  to  nsage  for  the  meaning  of  the  word,  we 
shall  receive  the  same  answer.  They  are  the  articles  themselves, 
which  are  brought  into  the  country.  'A  duty  on  imports,'  then,  is 
not  merely  a  duty  on  the  act  of  importation,  but  is  a  duty  on  the  thing 
imported.  It  is  not,  taken  in  its  literal  sense,  confined  to  a  du^ 
leried,  wlule  the  article  is  entering  the  country,  but  extends  to  a  duty 
levied  after  it  has  entered  the  country.  The  succeeding  words  of  the 
sentence,  which  limit  the  prohibition,  show  the  extent,  in  which  it  was 
understood.  The  limitation,  is,  *  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws.'  Now,  the  inspection  laws,  so 
fer  as  they  act  upon  articles  for  exportation,  are  generally  execnted  on 
land,  before  the  article  is  put  on  board  the  vessel ;  bo  &r  as  they  act 
upon  importations,  they  are  generally  execn^d  upon  articles  which 
are  landed.  The  tax  or  duty  of  inspection,  then,  is  a  tax,  which  is 
frequently,  if  not  always,  paid  for  serrice  performed  on  land,  wlule 
the  article  ia  in  the  bosom  of  the  country.  Yet  this  tax  b  an  excep- 
tion to  the  prohibition  on  the  states  to  lay  duties  on  imports  or  exports. 
The  exception  was  made,  because  the  tax  would  otherwbe  have  been 
within  tiie  prohibition.  If  it  be  a  rule  of  interpretation,  to  which  all 
assent,  that  the  exception  of  a  particular  thing  from  general  words 
proves  that,  in  the  opinion  of  the  lawgiver,  the  thing  excepted  would 
be  within  the  general  clause,  had  the  exception  not  been  made,  we 
know  no  reason,  why  this  general  rule  should  not  be  as  applicable  to 
the  constitution,  as  to  other  instruments.  If  it  be  applicable,  then 
this  exception  in  favor  of  duties  for  the  support  of  inspection  laws, 
goes  far  in  proving,  that  the  framers  of  the  constitution  classed  taxes 
of  a  similar  character  with  those  imposed  for  the  purposes  of  inspec- 
tion, with  duties  on  imports  and  exports,  and  supposed  them  to  be  pro- 
hibited. 

§  1021,  *'  If  we  quit  this  narrow  view  of  the  subject,  and,  passing 
from  the  literal  mterpretation  of  the  words,  look  to  the  objects  of  tlie 
prohibition,  we  find  no  reason  for  withdrairing  the  act  under  con^derar 
tion  from  its  operation.  From  the  vast  inequality  between  the  differ 
ent  states  of  the  confederacy,  as  to  commercial  advantages,  few  sub- 
jects were  viewed  with  deeper  interest,  or  excited  more  irritation,  than 
tlie  manner,  in  which  the  several  states  exercised,  or  seemed  disposed 
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neTer  be  so  mad,  as  to  destro;  tbeir  own  commerce,  or  even  to  lessen 
it.  We  do  not  dissent  from  these  general  propositions.  We  do  not 
enppoac  any  state  vould  act  so  unwisely.  But  we  do  not  place  tbd> 
question  on  that  ground.  These  arguments  apply  with  precisely  the 
same  force  against  the  whole  prohibition.  It  might,  with  the  same 
reason,  be  said,  that  no  state  would  be  so  blind  to  its  own  interests,  as 
to  lay  duties  on  importation,  which  would  either  prohibit,  or  diminish 
its  trade.  Yet  Hie  framers  of  our  constitulini  have  tiiought  this  a 
power,  wbich  no  state  ought  to  exercise.  Conceding,  to  the  fall 
extent,  which  is  rec^uired,  that  every  state  would,^n  its  legislation  on 
this  subject,  provide  judiciously  for  its  own  interests,  it  cannot  be  con- 
ceded, that  each  would  respect  the  interests  of  others.  A  duty  on 
imports  b  a  tax  on  the  article,  which  is  paid  by  the  consumer.  The 
great  importing  states  would  thus  levy  a  tax  on  tho  non-importing 
states,  which  would  not  be  leag  a  tax,  because  their  interest  woold 
afford  ample  security  against  its  ever  being  so  heavy,  as  to  expel  com- 
merce from  their  porifl.  This  would  necessarily  produce  counterv^- 
ing  measures  on  the  part  of  those  states,  whose  situation  was  less 
favorable  to  importation.  For  this,  among  other  reasons,  the  whole 
power  of  laying  duties  on  imports  was,  with  a  single  and  slight  excep- 
tion, taken  from  the  states.  ^Vlien  we  are  inquiring,  whether  a  par- 
ticular act  is  within  this  prohibition,  the  question  is  not,  whether  the 
state  may  so  legislate,  as  to  hurt  itself,  but  whether  the  act  is  witlun 
the  words  and  mischief  of  the  prohibitory  clause.  It  has  already 
been  shown,  that  a  tax  on  the  article  in  the  hands  of  the  importer  is 
within  its  words ;  and  we  think  it  too  clear  for  controversy,  that  the 
same  tax  is  within  its  nuschief.  We  think  it  unquestionable,  that  such 
a  tax  has  precisely  the  same  tendency  to  enhance  the  price  of  the 
article,  as  if  imposed  upon  it,  while  entering  tho  port. 

§  1023.  "  The  counsel  for  the  state  of  Maryland  insist  mth  great 
reason,  that  if  the  words  of  the  prohibition  be  taken  in  their  utmost 
latitude,  they  will  abridge  the  power  of  taxation,  which  all  admit  to  be 
essential  to  the  states,  to  an  extent,  which  has  never  yet  been 
suspected ;  and  will  deprive  them  of  resources,  which  are  necessary 
to  supply  revenue,  and  which  they  Ibve  heretofore  been  admitted  to 
possess.  These  words  must,  therefore,  be  constnied  with  some  limita- 
tion ;  and,  if  this  he  admitted,  they  insist,  that  entering  the  country  is 
Qie  point  of  time,  when  the  prohibition  ceases,  and  the  power  of  the 
state  to  tax  commencea.    It  may  be  conceded,  that  the  worda  of  tiie 
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prohiliition  onght  not  to  be  pressed  to  their  utmost  extent;  that  in  oar 
comi>lex  system  tho  object  of  tLc  powera  conferred  on  the  goTemment 
,  of  tho  union,  aud  the  nature  of  the  often  conflicting  powers,  which 
remain  in  the  states,  must  always  bo  taken  into  view,  and  may  aid  in 
expounding  the  words  of  any  particular  clause.  But  while  we  adnut, 
tliat  sound  principles  of  construction  ought  to  restrain  all  courts  from 
carryinj;  the  words  of  the  prohibition  beyond  the  object,  which  th< 
constitution  is  intended  to  secure  ;  that  there  must  be  a  poitit  of  time, 
when  tho  prohibition  ceases,  and  the  power  of  the  8tate  to  tax  com- 
iDoncc^ ;  we  canngt  admit,  that  this  point  of  time  is  the  instant,  that 
the  articles  enter  the  country.  It  is,  we  Uiink,  obvious,  that  this  coa- 
stniction  would  defeat  tho  prohibition. 

§  1024.  "Tho  constitutional  prohibition  on  tlio  statoa  to  lay  a  duty 
on  iia[)orta,  a  prohibition,  which  a  vast  majority  of  them  must  feel  as 
interest  in  preserving,  may  certainly  come  in  conflict  with  their 
acknowledged  power  to  tax  persons  and  property  within  their  territory. 
Tho  power,  and  the  restriction  on  it,  though  quite  distingaishable, 
when  they  do  not  approiicli  eneh  other,  may  vet.  like  the  intprveiiin^ 
colors  between  white  and  black,  approach  so  nearly,  as  to  perplex  the 
understanding,  as  colors  perplex  the  vision  in  marking  the  distinction 
between  them.  Yet  the  distinction  exists,  and  must  be  marked,  zs 
the  cases  arise.  Till  they  do  arise,  it  might  be  premature  to  state  any 
rule,  as  being  universal  in  its  application.  It  is  sufficient  for  the 
present,  to  say,  generally,  that  when  the  importer  has  so  acted  upon 
the  thing  imported,  that  it  has  become  incorporated  and  mixed  up  wlch 
the  mass  of  property  in  the  country,  it  has,  perhaps,  lost  its  distinclive 
character,  as  an  import,  and  has  become  subject  to  the  taxing  power  of 
the  state.  But,  while  remaining  the  property  of  the  importer,  in  his 
warehouse,  in  the  original  form  or  package,  in  which  it  was  imported, 
a  tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the  prohibition 
in  the  constitution. 

Ij  102-5.  "  The  counsel  for  the  plaintiffs  in  error  contend,  that  the 
importer  purchases,  by  payment  of  the  duty  to  the  United  States,  a 
right  to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into  the 
country ;  and  certainly  the  ar^ment  is  supported  by  strong  reason, 
as  well  as  by  the  practice  of  nations,  including  our  own.  The  object 
of  importation  is  sale  ;  it  constitutes  the  motive  for  paying  the  duties; 
and  if  the  United  States  possess  the  power  of  conferring  the  right  to 
sell,  as  the  consideration,  for  which  the  duty  is  paid,  every  principle  of 
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tait  dealing  requires,  that  they  should  be  understood  to  confer  it.  The 
practice  of  the  moat  commercial  nations  coofonns  to  this  idea.  |Dutiea, 
according  to  that  practice,  are  charged  on  those  articles  onlj,  which 
are  intended  for  sale  or  consamptjon  'm  the  country.  Thus,  sea 
stores,  goods  imported  and  reexported  in  the  same  vessel,  goods 
landed  and  carried  over  land  for  the  purpose  of  being  reexported 
&om  some  other  port,  goods  forced  in  by  stress  of  weather,  and 
landed,  but  not  for  sale,  are  exempted  from  the  payment  of  duties. 
The  whole  course  of  legislation  on  the  subject  shows,  that,  ia  the 
ojunion  of  the  legislature,  the  right  to  sell  13  connected  with  the  pay- 
ment of  duties. 

§  1026.  "  The  counsel  for  the  defendant  in  error  have  endeavored 
to  illustrate  their  proposition,  that  the  constitutional  prohibition  ceases 
the  instant  the  goods  enter  the  country,  by  an  array  of  the  conse- 
quences, which  they  suppose  must  follow  the  denial  of  it.  If  the  im- 
porter acquires  the  right  to  sell  by  the  payment  of  duties,  he  may, 
they  say,  exert  that  right,  when,  where,  and  as  he  pleases ;  and  the 
state  cannot  regulate  it.  He  may  sell  by  retEul,  at  auction,  or  as  an 
itinerant  pedlar.  He  may  introduce  articles,  as  gunpowder,  which 
endanger  a  city,  into  the  midst  of  its  population ;  ho  may  introduce 
articles,  which  endanger  the  public  health,  and  the  power  of  self- 
preservation  is  denied.  An  importer  may  bring  in  goods,  as  plate,  fw 
his  own  use,  and  thus  ret^  much  valuable  property  exempt  from 
taxation. 

^  1027.  "  These  objections  to  the  principle,  if  well  founded,  would 
certainly  be  entitled  to  serious  considenition.  But,  we  think,  they 
will  be  found,  on  examination,  not  to  belong  necessarily  to  &e  prin- 
ciple, and  consequently,  not  to  prove,  that  it  may  not  be  resorted  to 
witb  safety,  as  a  criterion,  by  which  to  measure  the  extent  of  the  pro- 
hibition. This  indictment  is  against  the  importer  for  selling  a  package 
of  dry  goods,  in  the  form  in  which  it  was  imported,  without  a  hcense. 
This  state  of  things  is  changed,  if  he  sells  them,  or  otherwise  mixes 
them  with  the  general  property  of  the  state,  by  breaking  up  his  pack- 
ages, and  travelling  with  them,  as  an  itinerant  pedlar.  In  tiie  first 
case,  the  tax  intercepts  the  import,  as  an  import,  in  its  way  to  become 
incorporated  with  the  general  mass  of  property,  and  denies  it  the  privi- 
lege of  becoming  so  incorporated,  until  it  shall  have  contributed  to  the 
revenue  of  the  state.  It  denies  to  the  importer  the  right  of  using  the 
privilege,  which  he  has  puicbased  from  the  United  States,  until  he 
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shall  have  also  pu^chafl(^d  it  from  tho  state.  In  the  iMt  case,  tlie  tai 
Eniis  the  article  atreaily  incorporated  with  the  mass  of  property  by  the 
act  of  tlio  importer.  He  ha3  used  the  pririlci^c  ho  had  pni-chased,  >nd 
has  hitiiself  mixed  them  up  witb  the  common  mass,  and  the  l»w  mjiT 
treat  ihcm,  as  it  finds  them.  The  aamo  obscrvatious  apply  to  plate, « 
other  furniture  used  by  the  importer.  So,  if  hp  sella  by  auctifjiD. 
Auctii:ineera  are  persons  licensed  by  the  state,  and  if  the  importer 
chooses  to  employ  them,  he  can  as  little  object  to  paying  for  this 
service,  as  for  any  other,  for  which  he  may  apply  to  an  officer  of  the 
state.  The  right  of  sale  may  very  well  bo  annexed  to  importation, 
without  annexing  to  it,  also,  the  privilege  of  using  the  officers  Uceosed 
by  tlic  fitate  to  make  sales  in  a  peculiar  way.  The  power  to  direct  the 
removal  of  gunpowder  is  a  branch  of  the  police  power,  which  mK^ues^ 
tioiiably  remuns,  and  ought  to  remain  with  the  states.  If  the  possessor 
stores  it  himself  out  of  town,  the  removal  cannot  be  a  duty  on  imports, 
bocansc  it  contributes  nothing  to  the  revenue.  K  he  prefers  placing 
It  in  a  pabUo  magazine,  it  ia  because  he  stores  it  there,  in  hia  own 
opinion,  more  advanta;^eoii?ly  than  f.-lscwhere.  We  are  not  pmv,  thst 
this  may  not  be  classed  among  inspection  laws.  The  removal  or 
destruction  of  infectious  or  unsound  articles  is,  undoubtedly,  an  exer- 
cise of  that  power,  and  forms  an  express  exception  to  the  probibition 
we  arc  considering.  Indeed,  the  laws  of  the  United  States  expressly 
sanction  the  health  laws  of  a  state. 

§  1028.  "  The  principle,  then,  for  which  the  plaintiffs  in  error  con- 
tend, that  the  importer  acquires  a  right,  not  only  to  bring  tiie  articles 
into  the  country,  but  to  mix  them  with  the  common  mass  of  property, 
does  not  interfere  with  the  necessary  power  of  taxation,  which  is 
acknowledged  to  reside  in  the  states,  to  that  dangerous  extent,  which 
the  counsel  for  the  defendants  in  error  seem  to  apprehend.  It  carries 
the  prohibition  in  the  constitution  no  farther,  than  to  prevent  the  states 
from  doing  that,  which  it  was  the  great  object  of  the  constitution  to 
prevent. 

^  1029.  "But  if  it  should  be  proved,  that  a  duty  on  the  article 
itself  would  be  repugnant  to  the  constitution,  it  is  still  argued,  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  state,  it  is 
said,  may  tax  occupations,  and  this  is  nothing  more.  It  is  impossible 
to  conceal  from  ourselves,  that  this  is  varying  the  form,  without  vary- 
ing the  substance.  It  is  treating  a  prohibition,  which  is  general,  as  if 
it  were  confined  to  a  particular  mode  of  doing  the  forbidden  thing- 
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All  must  perceive,  that  a  tax  on  the  sale  of  an  article,  imported  only 
for  sale,  is  a  tax  oa  the  article  itself.  It  is  true,  the  state  ma;  tax 
occupations  generally ;  but  this  tax  must  be  paid  by  those,  who  employ 
the  individual,  or  b  a  tax  on  his  business.  The  lawyer,  the  pbysician, 
or  the  mechanic,  must  either  charge  more  on  the  article,  in  which  he 
deals,  or  the  thing  itself  is  taxed  through  his  person.  This  the  state 
has  a  right  to  do,  because  no  constitutional  prohibition  extends  to  It. 
So,  a' tax  on  the  occupation  of  an  importer  is,  in  like  nmnoer,  a  tax  on 
importation.  It  must  add  to  the  price  of  the  article,  and  be  paid  by 
the  consumer,  or  by  the  importer  him3elf,(in  like  manner,  as  a  direct 
duty  on  the  article  itself  would  be  made.  This  the  state  has  not  a 
right  to  do,  because  it  is  prohibited  by  the  constitution. 

§  1030.  "  In  support  of  the  argument,  that  the  prohibition  ceases 
the  instant  the  goods  are  brought  into  the  country,  a  comparison  has 
been  drawn  between  the  opposite  words,  export  and  import.  As,  to 
export,  it  is  said,  means  only  to  carry  goods  out  of  the  country ;  so,  to 
import,  means  only  to  bring  them  into  it.  But,  suppose  we  extend  this 
comparison  to  the  two  prohibitions.  The  states  are  forbidden  to  lay  a 
duty  on  exports,  and  the  United  States  are  forbidden  to  lay  a  tax  or 
duty  on  articles  exported  from  any  state.  There  is  some  diversity  in 
language,  but  none  is  perceivable  in  the  act,  which  is  prohibited.  The 
United  States  have  the  same  right  to  tax  occupations,  which  is  pos- 
sessed by  the  states.  Now,  suppose  the  United  States  should  require 
every  exporter  to  take  out  a  license,  for  which  he  should  pay  such  tax, 
as  congress  might  think  proper  to  impose  ;  would  the  government  be 
permitted  to  shield  itself  from  the  just  censure,  to  which  this  attempt 
to  evade  the  prohibitions  of  the  constitution  would  expose  it,  by  saying, 
that  this  was  a  tax  on  the  person,  not  on  the  article,  and  that  the  legis- 
lature had  a  right  to  tax  occupations  ?  Or,  suppose  revenue  cutters 
were  to  be  stationed  off  the  coas^or  the  purpose  of  levying  a  duty  on 
all  merchandise  found  in  vessels,  which  were  leaving  the  United  States 
for  foreign  countries  ;  would  it  he  received,  as  an  excuse  for  this  out- 
rage, were  the  government  to  say,  that  exportation  meant  no  more 
than  carrying  goods  out  of  the  country,  and  aa  the  prohibition  to  lay  a 
tax  on  importe,  or  things  imported,  ceased  the  instant  they  were  brought 
into  the  country,  so  the  prohibition  to  tax  articles  exported  ceased, 
when  they  were  carried  out  of  the  country  ? 

§  1031.  "  We  think,  then,  that  the  act,  under  which  the  plaintiffi 
in  error  were  indicted,  is  repugnant  to  that  article  of  the  constitution, 
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nhicli  dcclaree,  that '  no  state  aball  Uj  on;  inqwst  or  d 
or  exports.'"* 

§  1032.  Afl  the  power  of  taxation  exists  in  the  states  conctnreotiy 
with  the  United  States,  subject  onl^  to  the  restrictiona  Imposed  bjr  the 
constitution,  soveral  qupationa  have  from  time  to  time  anaen  in  r^;at4 
to  the  nature  atiti  extent  of  the  state  power  of  taxation. 

§  1033.  In  the  year  1H18,  the  state  of  Maryland  passed  an  act, 
laying  a  tax  on  all  banks,  antl  branches  thereof,  not  chartered  by  the 
legislature  of  that  state  ;  and  a  question  was  made,  whether  the  elate 
had  a  right  under  that  act,  to  lay  a  tax  on  the  Branch  Bauk  of  tl»e 
United  States  in  that  state.  This  gave  rise  to  a  moat  aniinal&i  dis- 
cussion in  the  Supremo  Court  of  tho  United  States ;  where  it  wat 
finally  iloeided,  that  tho  tax  was,  as  to  the  Bank  of  the  United  States, 
unconatLtutionol.'  The  reasoning  of  the  supreme  coort,  on  tlus  sttlgeet, 
was  as  follows :  — 

§  1034.  "  Whether  tho  state  of  Maryland  may,  witiioat  riola^g 
tho  constitution,  tax  that  branch  ?  That  the  power  of  taxation  is  ooe 
of  vital  importnncc  ;  Hint  It  is  retained  by  '5"^  states  ;  th;it  it  i?  net 
abridged  by  tho  grant  of  a  similar  power  to  the  government  of  the 
union ;  that  it  is  to  be  concurrently  exercised  by  the  two  governments, — 
are  truths,  which  have  never  been  denied.  But,  such  is  the  para- 
mount character  of  the  constitution,  that  its  capacity  to  withdraw  any 
subject  from  the  action  of  even  this  power  is  admitted.  The  states 
are  expressly  forbidden  to  lay  any  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  their  inspection  laws- 
If  the  obligation  of  this  prohibition  must  be  conceded ;  if  it  may 
restrain  a  state  from  the  exercise  of  its  taxing  power  oa  imports  and 
exports  ;  tbc  same  paramount  character  would  seem  to  restrain,  as  it 
certainly  may  restrain,  a  state  from  such  other  exercise  of  this  power, 
as  is  in  its  nature  incompatible  with,  and  repugnant  to,  the  constitu- 
tional laws  of  the  union,  A  law,  absolutely  repugnant  to  another,  as 
entirely  repeals  that  other,  as  if  express  terms  of  repeal  were  used. 

§  1035.  "  On  this  ground  the  counsel  for  the  bank  place  its  claim 


'  The  opinion  also  procpeilcil  to  dednre,  that  tho  a'-t  was  &  violalion  of  the  exclusive 
power  of  pongresa  to  regulate  commerce.  But  the  examination  of  this  part  of  iht  qnes- 
lion  properly  lielongn  lo  another  head.    Six  i>osi,  ^  1072  s. 

'  jUCulloc/t\,Staltt./31arslaiul,i  Wheat.  K.  3 1 0 ;  I  Eent'8  Comm.Lgct.  19,  p.39S. 
Id.  401. 
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to  be  exempted  from  the  power  of  a  state  to  tax  its  operations. /'There  "^ 
is  no  express  provision  for  the  case  ;  bat  the  claim  has  been  aist^ned 
on  a  principle,  which  so  entirely  pervades  the  constitntion ;  ia  so  inter- 
mixed with  the  materials,  which  compose  it ;  so  interwoven  with  its 
web,  so  blended  with  its  texture,  as  to  be  incapable  of  being  separated 
from  it  without  rending  it  into  shreds.     This  great  principle  is,  that 
the  constitution  and  the  laws  made  in  pursuance  thereof  are  supreme ;    | 
that  thej  control  tho  constitution  and  laws  of  the  respective  states,  and   < 
cannot  be  controlled  by  them.     From  this,  which  may  be  almost  termed  . 
an  axiom,  other  propositions  are  deduced,  as  corollaries,  on  the  tnith  | 
or  error  of  which,  and  on  their  application  to  this  case,  the  cause  has  ;' 
been  supposed  to'  depend.    These  are,  Ist.  That  a  power  to  create  / 
implies  a  power  to  preserve.     2d.  That  a  power  to  destroy,  if  wielded 
by  a  different  hand,  is  hostile  to,  and  incompatible  with  the  powers  to 
create  and  to  preserve.     3d.  That  where  this  repugnancy  exists,  that  / 
authority,  which  is  supreme,  must  control,  not  yield  to  that  over  which/ 
it  is  supreme^^  These  propositions,  as  abstract  truths,  would,  perhaps-; 
never  be  controverted.     Their  application  to  this  case,  however,  has 
been  denied  ;  and,  both  in  maintiuning  the  affirmative  and  the  nega- 
tive, a  splendor  of  eloquence,  and  strength  of  argument,  seldom,  if 
ever,  surpassed,  have  been  dbplayed. 

5  1036.  "  Tho  power  of  congress  to  create,  and  of  course  to  con- 
tinue, the  bank,  was  the  subject  of  the  preceding  part  of  this  opinion ; . 
and  is  no  longer  to  be  considered  as  questionable.  That  the  power  of '; 
taxing  it  by  the  states  may  be  exercised  so  as  to  destroy  it,  b  tOQj 
obvious  to  be  deniedj  But  taxation  is  said  to  be  an  absolute  power, 
which  acknowledges  no  other  limits,  than  those  expressly  prescribed  in 
the  constitution  ;  and  like  sovereign  power  of  every  other  description, 
is  trusted  to  the  discretion  of  those  who  use  it.  But  the  very  terms 
of  this  argument  admit,  that  the  sovereignty  of  the  state  in  the  article 
of  taxation  itself,  is  subordinate  to,  and  may  be  controlled  by,  the- 
constitution  of  the  United  States.  How  far  it  has  been  controlled  by 
that  instrument,  must  bo  a,question  of  construction.  In  making  this 
construction,  no  principle,  not  declared,  can  be  admissible,  which 
would  defeat  the  legitimate  operations  of  a  supreme  government.  It 
is  of  the  very  essence  of  supremacy  to  remove  all  obstacles  to  its  action 
within  its  own  sphere,  and  so  to  modify  every  power  vested  in  subo^, 
dinate  governments,  as  to  exempt  its  own  operations  from  their  owgi 
influence.    This  effect  need  not  be  stated  in  terms.    It  is  so  involrea 
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tion.  This  proposition  may  almoBt  be  pronormced  3elf-«videiit.  The 
sovereignty  of  a  state  extends  to  every  thing,  wluch  exists  by  its  offn 
authority,  or  is  introduced  by  its  permission ;  bjit  does  it  extend  to 
Uiose  means,  which  are  employed  by  congress  to  carrj.iiito  exeeulion 
po^g^D3erred~on'TE^~b69Y  by  the  people  of  the  United  States  ? 
We  think  it  demonstrable,  tiiat  it  does  not.  ^"TEose  porrers  are  not 
^ven  by  the  people  of  a  single  state.  They  are  given  by  the  people 
of  the  United  States  to  a  government,  whose  laws,  made  in  pursuance 
of  the  constitution,  are  declared  to  be  supreme.  Consequently,  the 
people  of  a  ungle  state  cannot  confer  a  sovereignty,  which  will  extend 
over  them. 

§  loss.-""  If  we  measure  the  power  of  taxation  fesiding  in  a  state 
by  the  extent  of  sovereignty  which  the  people  of  a  single  state  possess, 
and  can  confer  on  its  government,  we  have  an  intelligible  standard, 
applicable  to  every  case  to  which  the  power  may  be  applied.  We 
have  a  principle,  which  leaves  the  power  of  taxing  the  people  and  pro- 
perty of  a  state  unimpaired ;  which  leaves  to  a  stato  the  command  of 
all  its  resources  ;  and  which  places  beyond  its  reach  all  those  powers 
which  arc  conferred  by  the  people  of  the  United  States  on  the  govern- 
ment of  the  union  ;  and  all  those  means  which  are  ^ven  for  the  pur 
puBc  of  carrying  those  powers  into  execution.  ^^Weliave  a  principle,!, 
which  is  safe  for  (he  states  and  safe  for  the  union.  We  are  relieved,  I 
as  we  ought  to  be,  from  clashing  sovereignty ;  from  interfermg 
powers ;  from  a  repugnancy  between  a  right  in  one  government  to 
pull  down  what  thero  is  an  acknowledged  right  in  another  to  build 
up ;  from  the  incompatibility  of  a  right  in  one  government  to  destroy  | 
what  there  is  a  right  in  another  to  preserve,  j^e  are  not  driven  to 
the  perplexing  inquiry,  so  unfit  for  the  judicial  department,  what 
degree  of  taxation  is  the  le^timate  use,  and  what  degree  may  amount 
to  the  abuse  of  the  power.  The  attempt  to  use  it  on  the  means 
employed  by  the  government  of  the  union,  in  pursuance  of  the  consti- 
tution, is  itself  an  abuse,  because  it  is  the  usurpation  of  a  power  wnich 
the  people  of  a  single  state  cannot  give. 

§  1040.  "  We  find,  then,  on  just  theory,  a  total  failure  of  this  on-    ' 
^al  right  to  tax  the  means  employed  by  the  government  of  the  union 
for  the  execution  of  its  powers.     The  right  never  existed ;  and  the 
question,  whether  it  has  been  surrendered,  cannot  arise. 

§  1041.  "  But,  waiving  this  theory  for  the  present,  let  us  resume 
the  inquiry,  whether  this  power  can  be  exercised  by  the  respective 
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state  taxation  to  these  objects.     They  limit  their  pretensions  to  pro- 
perty.    But  on  what  principle  is  this  distinction  made  ?     Those  who 
make  it  have  fumbhed  no  reason  for  it,  and  the  principle  for  which 
they  contend  denies  it.     They  contend,  that  the  power  of  taxation  has 
no  other  limit  than  is  found  in  the  tenth  section  of  the  first  article  of 
the  constitution  ;  that,  with  respect  to  every  thing  else,  the  power  of 
the  states  b  supreme,  and  admits  of  no  control.     If  this  be  true,  the     , 
distinction  between  property  and  other  subjects,  to  which  the  power  of    / 
taxation  is  applicable,  is  merely  arbitrary,  and  can  never  be  sustained. 
This  is  not  all.     If  the  controlling  power  of  the  states  be  established, 
if  their  supremacy,  aa  to  taxation,  be  acknowledged ;   what  b  to 
restrain  their  exercising  this  control,  in  any  shape  they  may  please  to 
^ve  it  ?     Their  sovereignty  is  not  confined  to  taxation.     This  is  not 
the  only  mode  in  which  it  might  be  displayed^^fhe  questiijif  is^  . 
truth,  a  question  of  supremacy ;  and  jf  the  right  of  the  states  to  [ ' 
tax  the  means  empkyed  by  the  general  government  be  conceded,  the  i  . 
declaration  that  the  constitution,  and  the  laws  made  in  pursuance  I 
thereof,  shall  be  the  supreme  law  of  the  land,l3  empty  and  unmeaning  '. 
declamation.' y 

^  1043.  "  It  has  also  been  insisted,  that,  as  the  power  of  taxation 
in  the  general  and  state  governments  is  acknowledged  to  be  concur- 
rent, every  argument  which  would  sust^n  the  right  of  the  general 
government  to  tax  banks  chartered  by  the  states,  will  equally  sostun 
the  right  of  the  states  to  tax  banks  chartered  by  the  general  govern- 
ment. But  the  two  cases  are  not  on  the  some  reason.  The  people  of 
all  the  states  have  created  the  general  government,  and  have  con- 
ferred upon  it  the  general  power  of  taxation.  The  people  of  all  the 
states,  and  the  states  themselves,  are  represented  in  congress,  and,  by 
their  representatives,  exercise  this  power.  When  they  tax  the  char- 
tered institutions  of  the  states,  they,  tax  their  constitueDtB ;  and  these 
taxes  must  be  uniform,  .^ut  vfhen  a  state  taxes  the  operations  of  the 
government  of  the  United  States,  it  acts  upon  institutions  created, 
not  by  their  own  constituents,  but  by  people  over  whom  they  claim  no 
control.  It  acts  upon  the  measures  of  a  government,  created  by 
others  as  well  as  themselves,  for  the  benefit  of  others  in  common  with 
themselves.  The  difference  is,  that  which  always  exists,  and  always 
must  exist,  between  the  action  of  the  whole  on  a  part,  and  the  action 
of  a  part  on  the  whole  ;  between  the  laws  of  a  government  declared 
to  be  supreme,  and  those  of  a  government  which,  when  in  oppositioD 
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of  the  United  States.  No  power  baa  been  oonfeired  by  tbe  American 
people  on  their  goremment,  the  iree  and  nnburtbeoed  exercise  of 
which  more  deeply  affects  every  member  of  our  republic.  In  war, 
when  the  honor,  the  safety,  tbe  independence  of  the  nation  are  to  be 
defended,  when  all  its  resources  are  to  be  strained  to  tbe  utmost, 
credit  moat  be  brought  in  tai  of  taxation,  and  the  abundant  roTonue 
of  peace  and  prosperity  must  be  anticipated  to  supply  the  exigencies, 
the  urgent  demands  of  the  moment.  The  people,  for  objects  the  most 
important  which  can  occur  in  the  progress  of  nations,  have  empowered 
their  government  to  make  these  anticipations,  '  to  borrow  money  on 
the  credit  of  tbe  United  States.'  Can  any  thing  be  more  dangerous, 
or  more  injurious,  than  the  admission  of  a  principle,  which  authorizes 
every  state,  and  every  corporation  in  tbe  union,  which  possesses  the 
right  of  taxation,  to  burthen  the  exercise  of  this  power  at  their  discre- 
tion ? 

§  1047.  "  If  the  right  to  impose  the  tax  exists,  it  is  a  right,  wMch 
in  its  nature  acknowledges  no  limits.  It  may  be  carried  to  any  extent 
within  the  jurisdictjoa  of  the  state  or  corporation,  which  imposes  it, 
which  the  will  of  each  state  and  corporation  may  prescribe.  A  power, 
which  is  given  by  the  whole  American  people  for  their  common  good  ; 
which  is  to  be  exercised  at  the  most  critictd  periods  for  the  most  import- 
ant purposes ;  on  the  free  exercise  of  which  the  interests  certainly, 
perhaps  the  liberty,  of  the  whole  may  depend,  —  may  be  burthened, 
impeded,  if  not  arrested,  by  any  of  the  organized  parts  of  the  confe- 
deracy. 

^  1048.  "  Id  a  society,  formed  like  ours,  with  one  supreme  govern- 
ment for  national  purposes,  and  numerous  state  governments  for  other 
purposes,  in  many  respects  uidependent,  and  in  the  uncontrolled 
exercise  of  many  important  powers,  occasional  interferences  ought  not 
to  surprise  ua.  The  power  of  taxation  ia  one  of  the  most  essential  to 
a  state,  and  one  of  the  most  extensive  in  its  operation.  The  attempt 
to  maintain  a  rule,  which  shall  limit  its  exercise,  is  undoubtedly  among 
the  most  delicate  and  difficult  duties,  which  can  devolve  on  those, 
whose  province  it  is  to  expound  the  supreme  law  of  the  land  in  its 
application  to  the  cases  of  individuals.  This  duty  has  more  than  once 
devolved  on  this  court.  In  Qie  performance  of  it  we  have  considered 
it,  as  a  necessary  consequence,  from  the  supremacy  of  the  government 
of  the  whole,  that  its  action  in  the  exercise  of  its  le^timate  powers 
should  be  free  aod  unembarrassed  by  any  conflicting  powers  in  tbe 
TOL.  I.  61 
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)"}sscssioii  of  its  parts ;  that  the  poners  of  a  stato  cannot  ri^tfalh 
lie  so  exerdsed,  as  to  impede  and  obstruct  the  free  course  of  those 
measures,  irluch  the  government  of  the  United  States  may  rigbtfullj 

§  1049.  "This  subject  was  brought  before  the  court  m  tLe  case  of 
M'i'iiUochT.  The  State  of  Mctrt/latnl,^  when  it  was  thoroughly  wgued, 
and  deliberately  considered.  The  tiucstion  decided  in  that  ease  btaa 
&  iioai'  resemblance  to  that  which  is  involved  in  this.  It  was  diaeu^ed 
at  tlie  bar  in  all  its  relations,  and  examined  by  the  court  with  its  utmoet 
attention.  We  will  not  repeat  the  reasoning,  which  conducted  us  to 
the  c<:!ncluBiQn  thus  formed ;  but  that  conclusion  tttts,  that  '  all  subjects, 
over  \\  hich  the  sovereign  povrer  of  a  state  extends,  are  objects  of  tait- 
lion  ;  but  those,  over  which  it  docs  not  extend,  aro,  upon  the  soundest 
priiieii>le9,  exempt  from  taxation.'  '  The  sovereignty  of  a  state  extends 
to  every  tiiiag,  which  exists  by  its  own  auUiority,  or  is  introduced  by 
its  pcrraiauon ; '  but  not '  to  those  means,  which  are  eniployeti  by  c<Ht- 
^ress  to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States.'  '  The  attemyit  to  use '  the  power  of  trix- 
atiou  '  on  the  means  employed  by  the  govcniment  of  the  union,  in  pur- 
suance of  the  constitution,  is  itself  an  abuse ;  because  it  is  the  usurpa- 
tion of  a  power,  which  the  people  of  a  single  state  cannot  give.'  '  Tbc 
states  have  no  power,  by  taxation  or  otherwise,  to  retard,  impede,  bur- 
then, or  in  any  manner  control  the  operation  of  the  constitutional  h-ws, 
enacted  by  congress  to  carry  into  execution  the  powers  vested  ic 
the  general  government.'  IVo  retain  the  opinions,  which  were  then 
expressed.  A  contract  made  by  the  government  in  the  exercise  of  ils 
power,  to  borrow  money  on  the  credit  of  the  United  States,  is  undoubt- 
edly independent  of  the  will  of  any  state,  in  which  the  individual,  who 
lends,  may  reside ;  and  is  undoubtedly  an  operation  essential  to  the 
important  objects,  for  which  the  govertunont  was  created.  It  ought, 
therefore,  on  the  principles  settled  in  the  case  of  M'CtiUoch  v,  Th^ 
State  of  Mart/land,  to  be  exempt  from  state  taxation,  and  consequently 
from  beiug  taxed  by  corporations,  deriving  thoir  power  from  states. 

§  1050.  "  It  is  admitted,  that  the  power  of  the  government  to  boi^ 
row  money  cannot  bo  directly  opposed ;  and  that  any  law,  directly 
obstructing  its  operations,  would  be  void.     But  a  distinction  is  taken 
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between  direct  oppoaitioiij  and  those  measorei,  vhich  ma;  conaeqaen-     : 
tially  affect  it;  that  is,  a  law  prohibiting  Itjfuis  to  the  United  States,  would    ( 
be  void ;  but  a  tax  on  them  to  any  amount  is  allowable.    It  la,  we  think, 
impossible  not  to  perceive  the  intimate  connectioqpwhich  exists  between 
these  two  modes  of  acting  on  the  subject.     It  is^p  the  want  of  origi-    ! 
nal  power  in  an  independent  sovereign  state,  to  prohilftt  loans  to  a    ; 
foreign  government,  which  restrains  the  le^slaturo  frowdirect  opposi-   I 
tJon  to  those  made  by  the  United  States.     The  restraint  is  imposed  by   , 
our  constitution.^Che  American  people  have  conferred  the  power  of   ' 
borrowing  money  on  their  government ;  and  by  making  that  govern- 
ment supreme,  have  shielded  its  action,  in  the  exercise  of  this  power, 
from  the  action  of  the  local  governments.     The  grant  of  the  power  \s    \ 
incompatible  with  a  restraining  or  controlling  power;  and  the  declara-    \ 
tion  of  supremacy  is  a  declaration,  that  no  such  restnuning  or  control-    ( 
ling  power  shall  be  exercised.     The  right  to  tax  the  contract  to  any    i 
extent,  when  made,  must  operate  upon  the  power  to  borrow,  before  it    i 
is  exercised,  and   have  a  sen^ble  influence  on  the  contract.     The    J 
extent  of  thb  influence  depends  on  the  will  of  a  distinct  government. 
To  any  extent,  however  inconsiderable,  it  is  a  burthen  on  the  opera- 
tions of  government.     It  may  be  carried  to  an  extent,  which  will 

arrest  them  endrcly. 

§  1051.  t*Tt  is  admitted  by  the  counsel  for  the  defendants,  that  the  \ 
power  to  tax  stock  must  affect  the  terms,  on  wMch  loans  will  be  made,    f 
But  this  objection,  it  is  said,  has  no  more  weight,  when  urged  against  | 
the  application  of  an  acknowledged  power  to  government  stock,  than  if  .' 
urged  against  its  application  to  lands  sold  by  the  United  States.     TEB^ 
distinction  is,  wo  think,  apparent.     When  lands  are  sold,  no  connec- 
tion remains  between  the  purchaser  and  the  govemmont.     The  lands 
purchased  become  a  part  of  the  moss  of  property  in  the  country,  with 
no  implied  exemption  irom  common  burthens.     All  lands  are  derived 
from  the  general  or  particular  government,  and  all  lands  are  subject 
to  taxation.     Lands  sold  are  in  the  condition  of  money  borrowed  and. 
reptud.     Its  liability  to  taxation,  in  any  form  it  may  then  assume,  is^ 
■  not  questioned.     The  connection  between  the  borrower  and  the  lender 
is  dissolved.     It  is  no  burthen  on  loans ;  it  b  no  impediment  to  the 
power  of  borrowing,  that  the  money,  when  repaid,  loses  its  exemption 
from  taxation.    But  a  tax  upon  debts  due  from  the  government  stands,  j 
ne  think,  on  very  different  principles  from  a  tax  on  lands,  which  the 
government  has  sold.    The  Federalist  has  been  quoted  in  the  argu- 


^'  '"■'-'•  -ft  u<  '„ 

'""'■     \\'"  '!■■  n..t  .1,: 

'"•^"■"""•"-,  •.■ss.wKial  f, 
'lie  j/divf,-  ui.;,.i       •  1 

liut  i.ro,,erty,  flc.|,iire,l 

'^'  rl'^'-ed  in  tho  .same 

''"••"•     The  tax-  o„  .ov, 

tax  on  tI,o  contract,  a'  ta 

;'V''•^;-'"■^^'<'  ^^t'-'t-,  an 

tutioii/' 

§  ^o-^^.  It  is  ,,I.scrva 

that  no  state  can  have 

.State..,  or  thereby  to  (li„,i 

ti'e  exercise  of  j.owcrs  c 

»ron  any  state  to  tax  any 

a'lthority,  unices  it  has  n 

"'■'"'  i'-'-ni  tlie  ,-,o«-er  of  t.i 

17;l'<-''-'y  fall  under  notice 

•■f '•'"'/'  "''-^f  ^0"i'res3  may. 
;J:;arIy  within  the  ta.vin.  , 
V\hen  congress  tax  the'cJ 
hoT  own  constituents  :  an, 
•ytate  taxes  an  institution  c 

state  legislature. 
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they  axe  a  means  to  carry  into  effect  the  objects  of  the  government,  I 
and  therefore  should  be  no  more  liable  to  taxation  than  inanimate  I 
instAjkents  employed  by  the  government ;  such  as  ships,  or  guns.  I 
And^lso,  that  the  execution  of  a  national  power  by  way  of  conipensa>  [ 
tion  to  officers,  can  in  no  way  be  subordinate  to  the  aotjon  of  state  i 
legislatures,  impairing  such  compensation.     The  presumption  is,  that  I 
the  compensation  given  by  law  is  no  more  than  the  services  are  worth ; ; 
only  such  in  amount  as  to  secure  the  officer  in  the  diligent  performance 
of  his  duties.     Congress  having  fixed  the  amount,  which  it  has  an 
exclusive  right  to  do,  any  tax  thereupon  by  the  state,  diminishing  it, 
is  in  direct  conflict  with  Uie  law  of  the  United  States,  securing  to 
him  the  full  sum.'] 


'  [DolihiHS  T.  The  Commiaionen  of  Erie  Comlg,  16  Petcrs's  S.  C.  R.  US,  4*9.  The 
powers  oF  the  Etates  to  lay  taxes  upon  aliens  arriving  ac  Bay  port  of  tiia  United  Stnl«i, 
and  to  ordain  that  no  spirituoiia  liqnors  should  he  sold  without  B  IJcenac  [rota  the  state, 
was  fully  considered  in  (he  Pnssent.-cr  r«ncs,  7  Howard,  S-  C-  R-  283.  License  onacs, 
6  Howarf,  S.  C.  K.  504.  New  Yorl-  v.  Mttn,  11  Peters's  S.  C,  R.  102.  See,  for  a.  full 
ttatemenl  of  the  doctrines  held  in  these  cases,  poit,  ^  107!  a,  1073, 

In  the  first  edition,  printed  in  1833,  the  following  noto  was  appended  to  the  lost 
chapler  of  the  second  volume.] 

While  this  sheet  was  pa.t.«ing  through  the  press,  President  Jackson's  proclnmation  of 
the'lOth  of  December,  1832,  concerning  the  recent  ordinance  of  South  Carolina  on  the 
gobject  of  the  tariff,  appeared.  That  docnment  contains  a  most  elaborate  view  of  several 
qucsitions,  which  have  been  discussed  in  thia  and  the  preceding  volume,  especially 
respecting  the  supremacy  of  the  laws  of  the  union ;  the  right  of  the  judiciary  lo  decide 
opOD  the  constitDtionalily  of  those  laws ;  and  the  total  repu^sncy  to  the  constitution  of 
the  modem  doctrine  of  nullification  asserted  in  tliat  ordinance.  As  a  state  paper  it  is 
entitled  to  very  high  praise  for  the  clearness,  force,  and  eloquence,  with  which  it  has 
defended  the  rights  and  powers  of  the  national  government.  I  gladly  copy  into  these 
pages  Mime  of  its  important  passages,  as  among  iho  ablest  commentaries  ever,  offered 
upon  the  constitution. 

"  Whereas,  a  convention  assembled  In  the  state  of  South  Carolina  have  passed  an 
ordinance,  by  which  they  declare, '  That  the  several  acts  and  parts  of  acts  of  the  rongress 
of  the  United  States,  purporting  to  he  laws  for  the  imposing  of  duties  and  imposts  on 
the  importation  of  foreign  commodities,  and  now  having  actual  operation  and  etfect 
within  the  United  States,  and  more  especially '  two  act*  for  the  same  purpose  passed  on 
the  S9th  of  May,  ie2S,  and  on  the  14th  of  July,  1832,  'are  unauthorized  hy  the  consti- 
tution of  the  United  Stales,  and  violate  the  true  meaning  and  intent  thereof,  and  are  nail 
and  void,  and  no  law,'  nor  binding  on  the  citizens  of  (hat  slate  or  its  officers ;  and  hy  the 
Bwd  ordinance,  it  is  further  declared  to  be  unlawfiil  for  any  of  the  constituted  anthorities 
of  the  state,  or  of  the  United  Stales,  to  enforce  the  payment  of  the  duties  imposed  by 
the  said  acts  within  the  ^ome  state,  and  that  it  is  the  duty  of  the  legislature  to  pass  such 
laws,  as  may  be  necessary  to  give  full  elfcct  to  the  said  ordinance : 

"  jVnd  whereas,  by  the  said  ordinonee,  it  is  further  ordained,  that  in  no  case  of  law  or 
61' 


726  coNsnnrnos  of  thk  dnited  statss.         [bookol 


r^nity,  dMJfal  hi  the  Muni  of  itiit  »uiio,  •thfRin  •hull  bo  *nra  in  i|aMtkni 

ot  ihc  »ni<l  ofdinuini,  or  of  the  kh  of  tlm  It^lilatun!.  lUi  mnf  be  psBUid  to  cit«  it 

rfTwi.wnftbtnUitwteithtVaitrd  Stjiict,  no  ftppcuJ  rfuUl  be  ollowedioilie  iiqir™« 

ronrt  f>f  ihc  UnlMd  Stale*,  oor  iball  »nj  Mjiy  of  ihe  record  be  pcimltlwl  or  alio"**  br 

Ihsi  pnrpo**,  and  tbM  anj  peiaoa  attemptinti;  M  taka  Rich  appeal  •ball  be 

fur  aroniemptof  oanrt: 

"An-I,  dnatly,  the  nald  onllnanM  dedans,  that  lli«  pwple  of  Soalh 
mnintnln  the  MU<]  oMinanrc  ot  ever;  hmurd.  nnd  that  tbcj  vjU  ronaider  fb«  paaMfi  ri 
any  nn  hj  eoflgnNt,  almlbliinjc  w  e]tmto^  the  porW  of  lh«  aald  *iMo.  or  oIlMnriw  * 
■iniriini-  the  ftee  iosreM  or  (fT«u  of  tqshvIii  to  and  from  the  Raid  ports,  or  aar  odmHi 
of  the  fTifenl  BOTwnnienl  W  coerw-  tho  Blatc.  «hal  np  her  porM,  dertmj  m  humm  hm 
lommcrrc,  or  to  mfbre«  (be  unid  srU,  oiLerwiM  Ibiui  iJiroiigh  the  rlifl  oiliii&iUi  id  A* 
rnunirt,  ni  iBcmilitmt  with  iho  lonjrcrcooltnaMniofBoath  Caralfiinitiifacaaliia;ia< 
thai  OiPtm^iIaof  the *ddnalewfll  ilicarefarthhoI<ttheinMlv««ah«ol*cdf!niin  allhnlMr 
ubli(,>mion  U  maintain  or  pTcacrro  ihi^ir  politind  conaectioii  with  ^la  peofda  of  tbeollar 
>itntij:>.  and  wHI  (brthirlth  pTweod  to  or^niw  a  wpanto  goienunent.  aod  do  all  ete 
wla  hucI  thiRB")  "hkh  lonndgn  and  indcipeodent  *tnl<!«  ma;  of  right  do; 

"Anil  whereaa,  the  «nid  ordinance  prcHribca  to  the  people  of  Sonlli  Conliaa  a  oobh» 
of  cori'tui^t.  In  dirarl  'riohulon  of  their  ilutj,  a<  cltuem  of  the  United  Stawa,  uwiuatjlB 
the  luw.i  of  Oiiir  eounoy,  aabTeniTti  of  ita  conitituiiDii.  and  having  for  ita  ot^Kt  IM 
•li->.cniriii;Ti  of  tbonnion  —  tfiat  union,  which,  ooeval  with  oar  poGtieal  eiiaKiie«,]«da*r 
ruilit T-',  u  iihoat  any  other  tiei  to  unite  them,  tbu  dioae  of  patriolisiB  and  ■  mamM 
i-nii-f,  itimtiph  n  (nnKuiniry  »l™eK'e  to  a  plorious  irdepcndfnce  —  ibat  siimH  nniiw, 
hitlicrlo  inviolntc,  which,  pcrferloil  by  our  hnppy  ron-^titution.  iins  brouglit  us,  liy  die 
fsvor  of  lIc.iYcn,  to  a  slntc  of  prosperity  nl  home,  nnd  bijih  «>nsideration  nbroarl.  rai 
if  ever,  eiiunliod  in  the  liislory  of  nations.     To  ]>reFerve  (liis  l>ond  of  our  poliLoal  ei 
cnee  from  destrurlion,  lo  maintain  inviolate  lhi9  elutc  of  national  honor  and  prt><poi 
and  to  ju?<tify  the  eonfidcnrc  my  fcllow-ciiizcns  hnvc  reposed  in  mc,  I,  Amuieiv  J.i 
.     WON.  Prcsidinla/lhe  fmW  Altufu,  hnvc  thouRht  proper  to  issue  tliia  my  pEOCLAMAnns. 
statin!!  "■)'  vi'"'-'  of  tlic  constilntioa  nnd  Imva,  applieuhlc  lo  tho  menyures  ndoplnl  hj 
the  eonvcniion  of  Soutli  Carolina,  nnd  lo  the  rensona  they  have  put  forth  to  'uilain 
them,  declnrinj'  ihc  eonrse,  which  dnty  will  require  me  lo  pursue,  nnil,  nppoalinir  to  the 
nndcrslnnJing  nnd  pnlriolism  of  the  people,  wnm  them  of  the  eonscquenccs,  that  mast 
ineviinbly  result  from  an  ohscrvanrc  of  the  diciaica  of  the  ronvontion, 

"Slrict  duly  would  require  of  me  nothinj;  more,  timn  (he  exercise  of  those  powers, 
with  which  I  am  now,  or  may  hereafter  Iw,  invested,  for  preserving  Ihc  peace  of  (he 
union,  ami  for  the  cxeeution  of  Ihe  laws.  Hut  the  imposing  aspect,  which  oppo-iilion 
has  assumed  in  this  ease,  by  clolliing  itself  with  stale  nnlhorily,  find  the  deep  in[erc»l, 
which  the  people  of  the  United  Slates  must  all  feel  in  preventing  a  resort  to  stronger 
measures,  while  there  is  a  hope,  that  nny  thing  will  ho  yielded  to  reasoning  and  remon- 
strance, perhaps  demancl,  nnd  will  certainly  justify,  a  ftiU  esposilion  lo  South  CaroUn» 
and  the  nation  of  tho  views  I  cnlerlaio  of  tliis  important  question,  as  well  as  u  distinct 
enunciation  of  the  coarse,  wliich  my  sense  of  duly  will  require  me  lo  pursno. 

"  The  ordinance  is  founilcd,  not  on  the  indefcaalMc  right  of  resislin;;  nets,  which  arc 
plainly  unconstitutional  and  loo  oppressive  lo  lie  endured ;  but  on  the  strange  position, 
that  any  one  stale  may  not  only  detlure  nn  ael  of  congress  void,  luit  prohibit  its  execu- 
tion,—  that  they  may  do  this  eonsistcnlly  with  the  conslilulioo,  —  that  the  true  eon- 
Blmetion  of  tliat  instrument  permits  a  stale  lo  retain  its  plaec  in  the  union,  and  yel  be 
bonnd  by  no  other  of  its  laws,  than  Ihose  it  may  choose  to  consider  as  constitutional. 
It  is  true,  they  add,  that  to  justify  this  abrogation  of  a  law,  it  mu«t  be  palpably  couirary 
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lo  At  eonstinitionj  bnt  it  ii  erideat,  tbM  to  give  the  right  of  regiating  laws  of  IhM 
description,  coapled  with  the  ancontroUed  rigbl  to  decide  what  lawi  deserve  that  charac- 
ter, 19  to  give  the  power  of  reaistiog  all  laws.  For,  aa  by  the  theory  there  a  no  appeal, 
the  reasons  allc^d  bj  the  «tate,  good  or  bad,  must  pierul.  If  it  Bbonld  be  said,  that 
public  opinion  is  a  anfficient  check  againit  Ae  abnse  of  this  power,  it  may  be  asked,  why 
it  is  not  deemed  a  sufficient  guard  against  the  passage  of  an  onconstitatioDal  act  by 
congress.  There  is,  however,  a  restraint  in  this  last  case,  which  makes  tfae  assumed 
power  of  a  state  more  indefensible,  and  which  does  not  exist  in  the  other.  There  an 
two  appeals  from  an  unconstitutional  act  passed  by  congress,  —  one  lo  the  judiciary,  the 
other  to  the  people,  and  the  states.  There  is  no  appeal  from  the  state  decisiOD  in  theory, 
and  the  practical  illDstralion  shows,  that  the  conns  are  closed  against  an  application  lo 
review  it,  both  judges  and  jurors  being  sworn  lo  decide  in  its  favor.  But  reasoning  on 
this  subject  is  ■DperfluoDS,  when  our  social  compart  in  e.ipnss  terms  declares,  that  Ihs 
laws  of  the  United  States,  the  constitution,  and  treaties  made  nnder  it,  are  tbe  supreme 
law  of  the  hindi  and  (bt  greater  caution  adds, '  that  the  judges  in  every  slate  shall  be 
bouitd  thereby,  any  thing  in  the  cortstitalion  or  laws  of  any  stale  to  the  contrary  nolwith- 
standing.'  And  it  may  be  asserted  wiihoot  fear  of  refutation,  that  no  federative  govern- 
ment could  exist  without  a  similar  provision.  Look  for  a  moment  lo  the  consequence. 
If  South  Carolina  considers  the  revenue  laws  unconstitntionHl,  and  has  a  right  to  pre- 
vent their  execution  in  the  port  of  Charleston,  there  would  be  a  clear  conslitotionat 
objection  to  their  collection  in  every  other  port,  and  no  revenue  cotild  be  collected  auj 
where ;  for  all  imposts  must  be  equal.  It  is  no  answer  to  repeat,  that  an  unconstitn- 
tionat  law  is  no  law,  lo  long  as  the  question  of  its  legality  is  to  bo  decided  b;  the  slats 
itself;  for  every  law,  operating  injuriously  upon  any  local  interest,  will  be  perhaps 
thought,  and  certainly  represented,  aa  nnconstiiutional,  and,  as  has  been  shown,  there  is 

"  If  Ihia  doctrine  hod  been  established  at  an  earlier  day,  the  union  would  have  been 
dissolved  in  its  infancy.  The  excise  law  in  Pennsylvania;  the  embargo  and  non-inter- 
course law  in  the  Eastern  stales ;  the  carriage  lax  in  Virginia,  were  all  deemed  unconsti- 
tutional, and  were  more  unequal  in  their  operation,  than  any  of  ihe  laws  now  complained 
of;  but  fortunately  none  of  those  states  discovered,  that  they  bad  the  right  now  claimed 
by  South  Carolina.  The  war,  into  which  we  were  forecd,  to  support  the  dignity  of  tho 
nation  and  the  rights  of  our  dlizens,  might  have  ended  in  defeat  and  disgrace,  instead  of 
victory  and  honor,  if  the  states,  who  supposed  it  a  ruinous  and  nnconstiiutional  measure, 
had  iboQght  they  possessed  the  right  of  nullifying  the  act,  liy  whic^h  it  was  declared,  and 
denying  supplies  for  its  prosecution.  Hardly  and  unequally,  as  those  measures  bote 
upon  several  members  of  the  union,  to  the  legislatures  of  none  did  this  efficient  end 
peaceable  remedy,  as  it  is  called,  suggest  itself.  Tho  discovery  of  this  important  feature 
in  oar  constitntion  was  reserved  to  the  prescni  day.  To  the  Biaiosmen  of  Sonfh  Carolina 
belongs  the  invention ;  and  upon  the  citizens  of  that  slate  will  unfortunately  foil  the  evils 
of  reducing  it  to  pracdce. 

''If  the  doctrine  of  a  state  veto  npon  the  laws  of  the  union  carries  with  it  iatetiMl 
evidence  of  its  impracticable  absnrdiiy,  our  constitutional  history  will  also  afford  abun- 
dant proof,  that  it  would  have  been  repudiated  wiih  indignation,  had  it  been  proposed  to 
form  a  feature  in  our  goverument. 

"  In  our  colonial  state,  although  dependent  on  another  power,  we  very  early  considered 
onrseivea  aa  connected  bj  common  interest  with  each  other.  Lenguos  were  formed  for 
common  defence,  and  before  the  Declaration  of  Inclcpendcncc  we  were  known  in  our 
aggregate  character,  as  Tub  United  Colonies  of  Ahbbica.  That  decisive  and 
important  step  wm  taken  jointly.    We  declared  ounelves  a  nation  by  a  joint,  not  bj 
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iicvcrni  nets;  ud  when  Ac  ttrna  tif  our  conMcnKioii  wrge  rrfnned  W  ftma.  kwwii 
tfatii  •>(  a  'olema  lugue  of  wrcral  siuies,  br  which  the;  agreed.  Oiax  thej  would  rolkn- 
irclv  form  me  nation,  for  the  pttrpoae  of  mnduciing  Mime  eetiaia  liomeBtie  coucaia, 
Hiiii  iiU  iVirdgn  i«la[ioni.  In  Uio  initnuncDi  fortolng  lliot  union  in  fimii<l  an  artiidft 
wlii.'li  iltrlofw,  dmt  'oveiy  >uto  ilioll  nl-iile  hy  tbc  il«l«rrainatiinw  of  congren  «o  iIL 
{{ni"ition«,  irldcli  bf  ihai  omlblcnitloii  sbonld  b«  tabniltied  lo  ih«tii.' 

"  UiiitcrilwaHi&ilcnuion,  then,  nouMtc  c«ulilkg«Ilf  umiDlAilodilini  iif  llm  r  KigWM. 
or  n-ru.-c  lo  tofanul  to  IH  Bxeculion ;  but  no  prorinion  ffm  mode  to  cnfbnce  (boe  dect' 
91011-.  < 'ongTM*  made  reqniaitiDna,  bni  thoj  were  not  complied  «itli.  TboganrantM 
couli!  'Kitojicnueon  individnula.    Thcf  had  no  judiciiuy  j  nomeaiiiofadlcciliigreTiBB. 

"  But  ihc  defiKU  of  the  coofederation  ticfd  not  be  detailed.  Under  its  opoaiies  •■ 
couM  snur«l;be  ealledanation.  We  had  noithor  prosperity  at  hoioe, 
aijrii.id.  Thb  ttMn  of  tilings  tonld  not  Iw  endarad ;  and  onr  presoot  happy  (t 
n  A..^  lijnticd,  bnt  fonncd  in  Tain,  if  tlrii  fatal  doctrine  previul^.  It  wo*  fonnni  for  in- 
po[i;iiii  olijecU^  that  axe  annonnced  in  iho  [trcBtnliJe,  made  in  lira  nune  and  b;  iLc 
Butliuiiiy  of  the  pco|)le  of  the  United  Slato,  wliow  delegates  framed,  and  vhau  ooa- 
veiitiori.-i  .ippioved  It.  Tbc  nioal  im|>ortiuit  amotiK  these  olijeeu,  thu,  wUcb  is  pland 
lirsl  in  nmk,  on  which  all  the  othen  r«f!t,  1*, '  M  /tfm  a  more  per/aX  mwn.'  Now,  k  k 
po'siMc.  tliMeTcn  if  there  were  no  cKpresH  proviniun  ^ring  suptcnuu?  to  itio  eooMte- 
lion  ami  lawi  of  the  United  Scat«a  over  thwn  of  Ibe  atalca,  it  can  h«  coocviTod,  (hisan 
inntnimcni,  nade  for  Ebeparpom  of  '^firrmijig  a  mart  pafiet  imrm '  than  lliM  ef  Ifas  MB- 
feili'nirion.  eonld  be  H>  eoDitrncted  by  tlie  assnnbled  niidom  of  oar  tmiMiy.  ■■  to  ■ob' 
stiluls  for  thai  confeileralion  a  form  of  j^rernmeiit  r3i'jienrl™i  for  in  eiiislL-Jic' fin  :In; 
locnl  interest,  the  p;inv  spirit  of  a  slnto,  or  of  a  iirovjiiltnK  faction  in  a  siulc  !  I'.yery 
man  of  plain,  unsopbistipalcd  undcnitandin};,  who  hears  the  question,  n-ill  ^ivc  -u<  h  ^a 
anflwcr  ax  will  preserve  the  nnion.  Metnphintical  auhtlelr.  in  pursuit  of  nn  inipraeiica- 
ble  theorr,  roiild  nionc  hnve  devised  one  that  is  caleulntcd  lo  destroy  it. 

"  I  consider,  tiien,  the  ]>ower  lo  nnnul  a  Inw  of  the  United  Stales,  nsstimcd  by  one 
Bt.itc,  ianM/xililile  mlh  the.  fxi'itriier  nf  Hie  HHton;  coutredicUd  fxpris^ii  Ig  ihc  /<rt.r  y  lie 
COnstlliUiim  t  miantliorizLd  bg  lis  s/iirit ;  isetaislslutl  villi  n-rry  iirinci/ite  an  irliidi  il  mi 
/biiiiiM:  and  ihttriKtirf  of  ike.  rjmit  tjijerljar  wliiek  il  ims /ormal. 

"  Afler  this  prncr.il  vieu'  of  the  ie:i[|in^  principle,  we  must  examine  the  patticulu 
Bp]>lir.ttion  of  it  n4iii'h  [s  made  in  llic  oidinanee. 

'■  The  prenmhlo  refis  its  justilieulioti  on  llicfc  grounds :  It  a<:siimes.  as  a  f^et,  ihal 
liic  olinnxious  hiw-s,  nillioni;h  Ihcy  pnqiort  to  l>e  laws  for  r.iising  revenue,  ncre.  in 
realiiy,  intended  for  llic  prolceiion  of  m-iniifnoturc*,  wliieh  pnrjio^c  it  as.=cns  to  lie 
nneon-liinlionul;  tli.lt  tho  Oper.ilion  of  these  laws  is  iinequiil ;  thnl  the  nmomit  rjised 
bj-  tbcni  in  ({rcater  limn  is  re<|uirod  by  iho  watits  of  the  government:  and,  tiiijlly.  that 
the  proceeds  are  lo  lie  applied  to  olijects  annnihorized  by  the  ransliiuiion.  Tlie^r  ire 
the  only  mu)!G>i  alleged  to  jnslify  nn  o)ien  optiosilion  lo  the  Inns  of  the  country,  :iiid  a 
threat  of  seeedinj;  from  the  union  if  any  attempt  ehould  lie  mndo  lo  enforce  ilivni.  The 
first  virtually  ncltnowkil}^  thnl  the  tnw  in  (iiiestFon  wns  pn«scd  under  a  power  exjir^.^^lj 
^vcn  hy  the  constitution,  to  Iny  mid  eolteet  imposts ;  but  ili  conslilulioaaiily  i-  ilrann 
in  (jticstion  from  the  mufcirs  of  those  who  passed  it.  However  apparent  tbis  pnr]>o!e 
may  be  [n  llic  present  ease,  nothing  can  lie  more  dangerous  than  to  admit  the  position, 
tliat  an  uiiconstitulionnl  purpose,  ciilertiiined  by  the  memlicrs  who  assent  to  a  Ian 
enncied  under  a  cons titnt ion al  power,  sliiitt  make  that  law  void ;  for  how  is  that  piirpoie 
to  lie  ascertained  f  Who  is  to  make  llic  seriitiny  1  How  often  may  liad  purposes  ha 
falsely  imputed  !  In  how  many  eases  are  they  concenlcl  by  false  professions  }  !n  how 
many  is  no  dcchrniioii  of  motive  made  ?    Admit  this  ilotlricc,  and  you  give  lo  Ihe 
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■tateg  an  onccmtrtiUed  right  to  dedde-,  and  eTer;  lair  may  be  annulled  under  thn  pre- 
text If,  therefore,  the  abeurd  and  daogerone  doctrine  sbbuld  be  admitted,  that  a  stale 
nay  bdudI  an  imconatitntional  law,  or  one  that  it  deemi  lacb,  it  will  not  apply  to  the 
present  caw. 

"  The  next  objection  is,  that  the  Iaw«  in  qncslion  operate  nneqtially.  Thia  objection 
may  be  made  with  tmlh  to  erery  law  that  baa  been  or  can  be  passed.  The  wiadoni 
of  man  never  yet  coDtrived  a  sytlem  of  taxation  that  would  opeiate  with  perfect 
•quality.  If  the  unequal  operation  of  a  law  mokes  it  anconstitutional,  and  if  all  laws 
of  that  description  may  be  abrogated  by  any  state  for  that  cause,  then,  indeed,  is  the 
ftderal  constitniiou  onwortby  of  the  slightest  effort  for  its  preservation.  We  bare 
hitherto  relied  on  it,  aa  the  perpetual  bond  of  our  union.  We  bacQ  rccciied  it,  u  the 
work  of  the  assembled  wisdom  of  the  nation.  We  have  trusted  to  it,  as  Iho  sheet- 
anchor  of  our  safety  in  the  stormy  times  of  conflict  with  a  foreign  or  domestic  foe. 
We  have  looked  to  it  with  sacred  awe,  as  the  palladium  of  our  liberties  ;  and,  with  all 
the  solemnities  of  religioo,  have  pledged  to  each  other  our  lives  and  fortunes  here  and 
our  hopes  of  happiness  hereafter,  in  its  defence  and  support  Wet«  we  mistaken,  my 
oonntrymen,  in  altacbiog  this  importance  to  the  conttitntion  of  oar  conntrj  ?  Was  our 
derotion  paid  to  the  wretched,  ineffideat,  clumsy  contriTance,  which  this  new  doctrine 
would  moke  it  1  Did  we  pledge  ourselves  to  the  support  of  an  airy  nothing,  a  babble 
that  must  be  blown  away  by  the  fiist  breath  of  disaffection  1  Was  this  self-destroying, 
visionar;  theory  the  work  of  the  profound  statesmen,  the  exalted  patriots,  to  whom  the 
task  of  constitutional  reform  was  entrusted  1 

"  Did  the  name  of  Washington  sanction,  did  the  states  deliberately  ratify  such  an 
anomaly  in  the  liisiory  of  fundamental  legislation?  No-  We  were  not  mistaken. 
The  letter  of  this  great  instrument  U  fee  &am  this  radical  fault ;  its  language  directly 
contradicts  the  impntation ;  its  spirit,  its  evident  intent,  contradicts  it  Ko,  we  did  not 
err  I  Our  constitution  does  not  contain  the  absurdiiy  of  giiing  power  to  make  laws 
and  another  power  to  resist  them.  The  sages,  whose  memory  will  always  be  reve- 
renced, have  given  us  a  practical,  and,  as  they  hoped,  a  permanent  constitutional  com- 
pact. The  fiuher  of  his  country  did  not  affix  his  revered  name  to  so  palpable  an 
abeordity.  Nor  did  the  states,  when  they  severally  ratified  it,  do  so  under  the  impreasioQ 
that  a  veto  on  the  laws  of  the  United  States  was  reserved  to  them,  or  that  they  could 
exercise  it  by  implication.  Search  the  debates  in  all  their  conventions,  examine  the 
speeches  of  the  most  zealous  opposers  of  federal  aotbority;  look  at  the  amendments 
that  were  proposed  ;  they  arc  all  silent;  not  a  syllable  uttered,  not  a  vote  given,  not  ■ 
motion  made  to  correct  the  explicit  supremacy  given  to  the  laws  of  tbe  union  over 
those  of  the  stales,  or  to  show  that  implication,  as  is  now  contended,  could  defeat  it 
No,  we  have  not  erred  1  The  constitution  is  sdll  the  object  of  onr  reverence,  the  bond 
of  our  union,  our  defence  in  danger,  and  tbe  source  of  our  prosperity  in  peace-  It  sball 
descend,  as  we  have  received  it,  uncoirupted  by  sophistical  constmction,  to  our  pos- 
terity ;  and  the  sacrifices  of  local  interest,  of  state  prejudices,  of  persona!  animosities, 
that  were  made  to  bring  it  into  existence,  will  again  be  patriotically  offered  for  its 
support. 

"  The  two  remaining  objections  made  by  the  ordinance  to  tbeeo  laws  arc,  that  the  sums 
intended  to  be  raised  by  them  are  greater  than  are  required,  and  (hot  the  proceeds  will 
be  unconstitutionally  employed. 

"  The  constitution  has  given  expressly  to  congiess  the  right  of  raising  revenue,  and 
of  determining  the  sum  the  public  exigencies  will  require.  The  states  have  no  control 
over  the  exercise  of  this  right,  other  than  ibal  whicb  results  from  the  power  of  changing 
the  representatives  who  abuse  it,  and  thus  procure  redress.     Congress  may  undoubtedly 
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■l>u<F  iliii  (\StaMiaaiuj  powvr,  bm  the  lame  may  be  laid  of  oihen  wiifa  vUcli  An  b> 
vciUil.     Y«t  tlM  iBsnmioa  mnl  vxait  lODMiibtn.    The  wnMilntion  baa  given  it  to  lb 

exi'i'iiiivc  power-  The  South  Cnraliiu  aamOvetioa  gir^  it  m  tlw  Ic^UIalnn.m  il> 
convention  ti  %  tingle  «bua,iriifTe  ndttier  the  people  of  the  differoit  ttMic*.  nor  A* 
■laiL''^  ill  tlxir  wpantc  rapacitj,  nor  the  chief  niKgijInUc  elected  bj  ibe  peuplft  bn 
any  rvprcsctttatioil.  Which  is  the  mont  diKroel  dbpo^lloa  of  the  trawel  f  I  de  «( 
luk  vr,u,  fcllow-^JlInilu,  which  i«  tlic  conalitalionnl  diipcwitioni  Ibol  iDKnunon  (pcib  i 
Ihii;:ii:i;^  not  10  Nt  miinndonitood.  Dm  if  jou  were  auembled  in  gcnciml  cooionim, 
wliii'li  nunld  yon  tliink  the  wilittt  il«)<o«iUiry  of  ihlii  discretioiurj'  jioHcr  ia  the  Im 
rmart  '  Woi^  yoQ  wld  •  cIham,  icitiog  it  to  each  of  ilie  RLates,  or  would  yoa  MuctJon 
the  wi:<L'  iiroTbiom  ■Ireulj  in*de  b^  four  i-unuiluilon  ?  If  this  ihould  Ik  the  nsnli  a 
j'onr  ili'lilranlioiM,  whan  proviilint;  tor  tlici  fulurp,  nm  joa,  can  job  Im  ready  to  liib  ill 
Ihar  w>'  hn]i  den,  to  aCuMuh.for  a  umpornty  ud  s  local  purpose.  thM  which  jou  nm« 
Brknonlodge  tO  bo  ddtmclive  and  oTcn  ahianl.  aa  ■  gcnoml  pmviiiion  ?  Carrr  oat  iht 
conncqiii^iicM  of  this  right  vodeU  in  the  dilTerent  >tAUa,  and  ^ron  inuN  perrdve  dot 
die  crt.'.is  yooi  conduct  procnti  at  Ihii  iay  would  n-cur,  whooeter  any  law  of  i&e 
L'niii.'<l   Stotta  dEajilenscd  any  of  the  stotca,  nod  that  wo  Ehoul-l  aooo  cciuc  to  Ik  ■ 

"  Thi?  ordluoce.  wi^  iha  Mme  knowledge  of  tlio  future  Aat  chnractcrlaca  a  iotaa 
olijcccion,  uUi  jon  thiu  the  proceeds  of  the  tax  will  be  unconititntioiudl;  nppB»L  l£ 
Ihia  rould  ba  Bacertalnod  with  cortniniy,  (ha  objeetiiHi  would,  tri&  mora  pfoptiaqr,  h« 

ftsenoil  for  Ac  Inw  io  apjiljing  tlie  proceeds,  but  siirt'lj'  nitinot  I*  urcwl  nyninsl  the 
laws  tcvyin;;  the  duty. 

"  These  are  the  ollctillions  contained  in  tlie  ordinance.  Examine  them  scrionslv,  my 
fbllou'-citizcuH  i  judge  for  yoiu'selvcs.  I  ajijical  to  jou  to  dcltmiinc  wlictber  tln'y  iin;  ;o 
elcar,  fu  convincing,  aa  to  leave  no  doubt  of  tlivir  corrcilncas  ;  mid  even  if  vuu  ^I'.udIJ 
come  to  [Ids  concbirion,  how  Cir  tlicy  justify  the  rcckiesr',  destructive  course  wbl'h  von 
arc  directed  to  iiursuc.  Ilcvicw  these  objeclioDS,  and  the  conclusions  dr.iwu  from  ilicm, 
once  nioix'.  Wliut  uits  llicyi  Ever;'  hiw,  then,  for  raising  revenue,  nccordiu-  to  the 
South  Carulinit  ordiniiuci;,  mny  lie  riglitfully  annuUcil,  unless  it  1m;  so  I'niuicd  u.~  uo 
law  ever  will  or  can  1>C  fninicd.  Congress  have  a  riglit  to  guiss  laws  for  raisin;;;  ii  revenue, 
and  eiu*  state  has  a  rijjhl  to  opiioae  tlitir  execution,  —  two  rights  directly  ojipii^'d  lo 
each  oilier;  and  yet  is  tliis  absurdity  supposed  to  lie  contnined  in  nn  instmineiit  drntni 
for  the  cxj)ress  purpose  of  nvoiding  collisions  lictween  the  sintes  nnd  the  gcncnil  |:oicnl- 
menl,  by  uti  ^Liiienibly  of  the  most  Gnlijjhtcued  slntesinen  nnd  purest  patitots  CM^r  tmt>o- 
died  for  n  similnr  pnrpose- 

"Iii  vain  have  these  sages  declared  thnt  con^ss  shall  have  poner  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises;  in  vain  have  they  provided  thai  ihey  sbali  liinc 
power  lo  ]Hiss  laws,  whiili  shall  l>e  nci-cssary  and  proper  to  carry  ihoso  ih>\vci-s  into  cmvu- 
tion  ;  that  those  laws  nnd  ihul  couslitulion  shall  be  llic  '  supreme  tun'  of  tbe  l;iiid.  uud 
that  the  judges  in  citry  slulc  shall  lie  bound  thereby,  nny  thing  in  the  coiutiluiiuu  and 
laws  of  any  state  to  the  contrary  notwithstanding.'  In  vain  have  the  pcojile  of  the 
sevend  states  solemnly  sanctioned  these  provisions,  made  them  tlicir  pnramoii:.!  Inw, 
and  individually  sworn  to  sapjKirt  them  whenever  they  were  culled  on  to  exci-uie  any 
office.  Vain  provisions!  inutlecluni  restrictions!  vile  profanations  of  onlhs  !  miscrjlile 
mockery  of  Ic^^islation  !  if  the  bare  majority  of  the  voters  in  any  one  sluto  may.  on  a 
real  or  su|i]>oscd  knowledge  of  the  intent  with  which  a  law  hus  been  jjasseil.  declare 
themselves  free  from  its  opemlioii,  —  sny  hero  it  gives  too  little,  there  loo  much,  iiud 
operates  unequally,  —  here  it  suiTcrs  nnides  to  be  free  (hat  ought  to  be  t:<xed,  —  ilici';  i; 
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tiucca  those  that  oagbt  to  be  free,  —  in  this  cage  the  prorccda  are  intended  to  be  applied 
to  porposes  wbich  ne  do  Dot  approve,  —  in  that  the  amonnt  raised  is  more  than  is 
nantiH].  Congress,  it  is  true,  are  invested  hy  the  constitution  with  the  right  of  deciding 
these  ([UDstions  according  to  their  sound  discretion  ;  congress  is  oomposed  of  the  tepre- 
aentntives  of  all  the  states,  and  of  all  the  people  of  nil  the  states ;  but  we,  port  of  the 
people  of  one  state,  to  whom  the  conatitation  has  given  no  power  on  the  subject,  from 
wbom  it  has  expressly  taken  it  away,  —  we,  who  hove  solemnly  agreed  that  this  consti- 
tation  shnll  be  onr  law, —  we,  most  of  whom  have  sworn  to  support  it,  —  wc  non  abro- 
gate this  liiw,  Had  swear  and  force  others  to  swear  that  it  ihall  Dot  bo  obeyed  ;  —  and  we 
do  this,  not  liecnnse  congress  haic  no  right  lo  pass  sudi  laws  —  this  we  do  not  allege  — 
but  bccnuflc  they  have  passed  them  with  improper  views.  They  are  iroconstitntional 
tmm  the  motives  of  those  who  passed  them,  which  wo  can  never  with  certointy  know; 
from  their  unequal  operation,  although  it  is  impossible,  from  the  nature  of  things,  that 
they  slioiild  be  equal ;  and  from  the  disposition  which  we  presume  may  be  made  of  their 
proceeds,  although  that  disposition  has  not  been  declared.  This  is  the  plain  meaning 
of  the  ordinance,  in  rehttion  to  laws  which  it  aliro)i:ate8  for  alleged  ancoustitntlonality. 
But  it  does  not  stop  there.  It  repeals,  in  express  terms,  an  important  part  of  the  con- 
stitution ilM^lf,  and  of  laws  passed  to  give  it  effect,  which  have  never  been  alleged  to  be 
unconstitutional.  The  constitution  declares  that  the  judicial  powers  of  llic  United 
States  extend  to  cases  arising  under  the  laws  of  the  United  States  ;  and  that  such  laws, 
die  constitution,  and  treaties,  shall  be  paramount  to  the  stnte  constitntions  and  laws. 
The  jitilicinri-  act  prcscrita  the  mode  by  wliich  the  cose  mH;  be  brought  before  a  court 
of  the  United  States  by  appeal,  when  a  state  tribunal  shall  decide  against  this  provision 
of  the  constitution.  The  ordinance  declares  that  there  shall  lie  no  appeal,  makes  the 
state  law  poramoimt  to  the  constitution  and  laws  of  the  United  States,  forces  Judges 
and  jurors  to  swear  that  (hey  will  disregard  their  provisions,  and  even  mokes  it  penal 
in  a  suitor  to  attempt  relief  by  appeal  It  further  declares,  that  it  shall  not  W  lawful 
for  the  authorities  of  the  ITniicd  States,  or  of  that  state,  to  enforce  the  payment  of  duties 
imposed  by  the  revenue  lows  within  its  limits. 

'-Here  is  a  law  of  the  United  States,  not  even  pretended  to  be  nnconstitutjonal, 
repented  by  the  authority  of  a  small  majoriiyofthe  voters  of  a  single  state.  Here  is  a 
provision  of  the  constitution,  which  is  solemnly  obrogoted  by  the  sflmo  authority. 

"  On  such  eiposiliotu  and  reasonings,  the  ordinance  grounds  not  only  an  assertion  of 
the  ri;rhi  to  annul  the  lows,  of  which  it  complains,  but  to  enforce  it  by  a  threat  of  scced' 
ing  from  (he  union,  if  ony  attempt  is  made  to  execute  them. 

'•  Tbi*  right  to  secede  is  dcdneed  from  die  nature  of  the  constitution,  which  they  soy  is 
a  compact  between  sovereign  states,  wbo  hove  preserved  their  whole  sovereignty,  and 
therefore  are  subject  to  no  superior ;  that  because  they  made  the  compact,  they  can 
break  it.  when,  in  their  opinion,  it  has  been  departed  from  by  the  other  states.  Falla- 
cious as  this  course  of  reasoning  is,  it  enlists  state  pride,  and  finds  advorate*  in  the 
hoDc«t  prejudices  of  those,  who  have  not  studied  the  nature  of  our  govenmient  suffi- 
ciently to  see  the  radical  error,  on  which  it  rests. 

"  The  people  of  the  United  States  formed  the  constitution,  acting  through  the  state 
legislatarcs  in  making  the  compoct,  to  meet  and  discuss  its  provisions,  and  acting  in 
separate  conventions,  when  they  ratified  those  jirovisions ;  but  (he  terms  used  in  its  con- 
atmrtion,  show  it  lo  be  a  government,  in  which  the  people  of  all  the  states  collectively 
are  represcnte<l.  We  are  one  teopi-e  in  the  choice  of  president  and  vice  president 
Here  (he  s(ates  have  no  other  agency,  than  to  direct  the  mode,  in  which  the  votes  shall 
be  given.  The  candidates  iLiving  the  majority  of  all  the  votes  ore  ehoseo.  The  electors 
of  n  majority  of  states  may  have  given  their  votes  for  one  candidate,  and  yet  nnotlMr 
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muv  til'  rhowa.    The  people,  tlu-n.  iiul  mit  the  ttaxee,  m  represented  in  the  t^enttitt 

"  In  ilic  boom  of  ropreiontiUiTca  Ibeic  is  OxU  difTflrence,  thai  ^e  people  of  oa«  MU 
do  nol,  oa  in  Ihe  i-jue  of  pn»idcnl  nnd  vira  president,  all  Tolo  for  Ihc  same  officrn.  lit* 
prople  of  all  the  stauia  do  not  tDUs  for  all  iLe  mcmbera,  e*c\i  stale  electing  its  own  npn- 
B(^iilntivc9.  Bnt  l3iis  rmites  no  material  dislinctlou.  When  chosen,  Uirv  are  oil  Tei«f- 
■cnutivct  of  llie  United  Statei,  not  rcpresentatirei  of  the  porlirnlBr  ilale  from  whena 
they  I'onio.  Tl>«7  are  paid  by  the  United  StalM,iiiit  bytheilatei  nor  are  tfaej  accauU' 
able  lo  it  for  «&7  act  dune  inihapcrfiimiimniof  their  le^ilativeftinctioiui  ami  liomrtt 
ilify  niny  in  |mu!tifO,  u  it  ii  thtlr  duly  to  do.  cmuolt  nod  proftr  Ao  Inwresii  of  lUi 
psnioilir  ocMUiInieiila.  when  tliey  come  in  ronflkl  with  nnv  oilier  partiBl  or  lool 
inicrcsl,  yet  ll  li  tbcir  tint  >nd  hig;hcsl  datr,  m  repmontativcA  of  the  United  StMet,  le 
promote  the  genent  good. 

"  T]k:  comciiDtioD  of  the  United  Staicn,  then,  fornu  a  i/ovmunini,  not  a  Icairue ;  uul 
whether  it  be  formed  br  compact  lieiwcen  the  itaics,  or  in  nny  other  manner,  ib 
clumu'tvr  ig  t&e  tame.  It  ia  b  gOTcnuneni,  in  which  all  the  people  are  r«pt^sental, 
which  'iiicraHl  directly  on  the  people  individoally,  aot  apon  tlie  states ;  tlicy  retained  kII 
the  |>on'i:r  thej  d!(I  not  grant.  Bat  eaffa  iloto  having  expressly  parted  widi  so  man; 
powers,  m  to  constitntc  jointly  with  the  o&ia  atatoi  a  single  nntioa,  cannot  from  ilui 
pcriwl  posscM  anj  riglit  to  secede,  heconie  andt  sceeuion  dou  not  tiroalc  a  letgae,  bat 
destroys  the  nidt?  of  a  nation -,  and  an;  injnif  to  A«t  inii^  i«  not  oi^T  ■  bcMdv  *hicb 
would  rvsnllftom  the  contnLTtntion  ofacompaei;  but  itisiaofifanoeagdiut  tbcwMe 
union.  To  soy,  tli^ii  tiny  stale  ii.uv  nt  jileasure  spccde  from  tlio  union,  la  lo  fu;  ilui  il.. 
United  States  iire  not  a  niilion ;  hotaitsc  it  would  )ic  a  solecism  to  contend,  thnt  nny  p.m 
of  a  nation  mi;;ht  dissoli'c  its  connection  with  the  oilier  parts,  to  their  injury  or  rain. 
withoDt  rorauiitiing  any  offence.  Scixssion.  lllic  any  otiier  revolutionary  act,  inuylt 
morally  jiulltied  by  the  extremity  of  opprcstion ;  but  to  c.ill  it  a  constitutional  right  it 
confounding  the  nienuing  of  terms;  nnd  can  only  be  done  throti^'h  groM  error,  or  to 
deceive  those,  who  nrc  willing  to  assort  a  right,  hut  would  [muse  before  they  made  « 
iCTOlutiOQ,  or  incur  the  pen.tltics  coiiscijucnt  on  a  failure, 

"Because  the  nnion  wns  formed  by  compact,  it  is  said  the  parties  to  that  eompaci 
may,  when  they  feel  tiicm.wlves  nggrici-ed,  depiirl  from  it ;  btit  it  is  precisely  bccau>e  it 
is  a  eom|)jirt.  that  ihcy  cannot.  A  comjuict  is  an  agreement,  or  binding  obligation,  ll 
may,  by  its  terms,  have  a  sanction  or  penally  for  its  breach,  or  it  may  nol.  If  it  contains 
no  Hanclion,  it  may  W  broken  with  no  otiier  consequence  than  moral  guilt ;  if  il  have  a 
jfanetion,  then  the  hrearli  incurs  the  designated  or  implied  penalty.  A  league  f-eiwren 
independent  nations  generally  has  no  sanellon.  other  than  n  moral  one :  or.  if  it  shoiihl 
contain  ii  penalty.  ;h  there  is  no  common  superior,  it  ennnot  lie  enforced.  AEovcm- 
ment.  on  the  eontr.iry.  always  has  a  sanction,  express  or  iin]jlted ;  and  in  our  case,  il  is 
both  necessarily  implied,  and  expressly  given.  An  attempt  liy  force  of  arms  to  destroy 
a  govcmmetit,  is  an  offence,  by  whatever  means  the  roiistitutional  compact  may  hare 
been  formed;  anil  such  government  has  the  right,  by  the  law  of  self-defence,  to  pass  acb^ 
for  punishing  the  offender,  unlc.'s  that  right  is  modiiied,  restrained,  or  rcsimied  by  the 
constitutional  act.  In  our  system,  nitliough  it  is  modificl  in  the  case  of  treason,  yel 
authority  is  expressly  (rfvcn  lo  pass  all  la«-9  necessary  lo  carry  its  powers  into  ellVct.  aiid 
under  this  grant  jirovision  has  lieen  made  for  pHni:ihing  acts,  which  olislnitt  the  dnc 
administration  of  the  laws. 

"It  vrould  seem  sMp,'rIluous  to  add  nny  thing  to  show  ihe  nature  of  that  union,  which 
connects  u5j  but  as  erroneous  0]>in!0us  on  this  su'ijcel  arc  the  foundnlion  of  doctrines  the 
most  destructive  to  our  peace,  I  must  give  some  further  development  to  my  vicwj  on 


CH.  XrV.]  POWERS   OF  CONGRESS  —  TAXES.  783 

this  ffubject  No  one,  fellow-cidzens,  has  a  higher  reverence  for  the  rescrred  rights  of 
the  «tate5,  than  the  magi|^rate,  who  now  addresses  yon.  No  one  would  make  greater 
personal  sacrifices,  or  official  exertions  to  defend  them  from  violation ;  but  eqnal  care 
must  be  taken  to  prevent,  on  their  part,  an  improper  interference  with,  or  resumption  of 
the  rights  they  have  vested  in  the  nation.  The  line  has  not  been  so  distinctly  drawn,  as 
to  avoid  doubts  in  some  cases  of  the  exercise  of  power.  Men  of  the  best  intentions,  and 
soundest  views  may  differ  in  their  construction  of  some  parts  of  the  constitution ;  but 
there  are  others,  on  which  dispassionate  reflection  can  leave  no  doubt.  Of  this  nature 
appears  to  be  the  assumed  right  of  secession.  It  rests,  as  we  have  seen,  on  the  alleged 
undivided  sovereignty  of  the  states,  and  on  their  having  formed,  in  this  sovereign  capa- 
city, a  coidpact,  which  is  called  the  constitution,  from  which,  because  they  made  it,  they 
have  the  right  to  secede.  Both  of  these  positions  arc  erroneous,  and  some  of  the  argu- 
ments to  prove  them  so  have  been  anticipated. 

"  Thc^tates  severally  have  not  retained  their  entire  sovereignty.  It  has  been  shown, 
that,  in  becoming  parts  of  a  nation,  not  members  of  a  league,  they  surrendered  many  of 
Aeir  essential  parts  of  sovereign^.  The  right  to  make  treaties,  declare  war,  levy  taxes, 
exercise  exclusive  judicial  and  legislative  powers,  were  all  of  them  functions  of  sovereign 
power.  The  states,  then,  for  all  these  important  purposes,  were  no  longer  sovereign. 
The  allegiance  of  their  citizens  was  transferred,  in  the  first  instance,  to  the  government 
of  the  United  States ;  they  became  American  citizens,  and  owed  obedience  to  the  consti- 
tution of  the  United  States,  and  to  laws  made  in  conformity  with  the  powers  it  vested  in 
congress.  This  last  position  has  not  lueen,  and  cannot  be  denied.  How,  then,  can  that 
state  be  said  to  Iks  sovereign  and  independent,  whose  citizens  owe  obedience  to  laws  not 
made  by  it,  and  whose  magistrates  are  sworn  to  disregard  those  laws,  when  they  come  in 
conflict  with  those  passed  l)y  another  ?  What  shows  conclusively,  that  the  states  cannot 
be  said  to  have  reserved  an  undivided  sovereignty,  Is,  that  they  expressly  ceded  the  right 
to  punish  treason;  not  treason  against  their  separate  power,  but  treason  against  the 
United  States.  Treason  is  an  offence  Jigainst  sovereignty^  and  sovereignty  must  reside 
with  the  power  to  punish  it.  But  the  reserved  rights  of  the  states  are  not  less  sacred, 
because  they  have,  for  their  common  interest,  made  the  general  goveniment  the  deposit- 
ary of  these  powers. 

"The  unity  of  our  political  character  (as  has  been  shown  for  another  purpose) 
commenced  with  its  very  existence.  Under  the  royal  government  we  had  no  separate 
character;  our  opposition  to  its  oppressions  began  as  United  Colonies.  We  were 
the  United  States  under  the  confederation,  and  the  name  was  perpetuated,  and  the 
union  rendered  more  perfect  by  the  Federal  constitution.  In  none  of  these  stages  did 
we  consider  ourselves  in  any  other  light  than  as  forming  one  nation.  Treaties  and  alli- 
ances were  made  in  the  name  of  all.  Troops  were  raised  for  the  joint  defence.  How, 
then,  with  all  these  proofs,  that  under  all  changes  of  our  position  we  had,  for  desig- 
nated purposes  and  with  dcfmed  powers,  created  national  governments ;  how  is  it,  that 
the  most  perfect  of  those  several  modes  of  union  should  now  be  considered  as  a  mere 
league,  that  may  be  dissolved  at  pleasure  ?  It  is  from  an  abuse  of  terms.  'Compact' 
is  used,  as  synonymous  with  '  league,'  although  the  true  term  is  not  employed,  because  it 
would  at  once  show  the  fallacy  of  the  reasoning.  It  would  not  do  to  say,  that  our  con- 
stitution was  only  a  league ;  but  it  is  labored  to  prove  it  a  compact,  (which  in  one  sense 
it  is,)  and  then  to  argue,  that,  as  a  league  is  a  compact,  every  compact  between  nations 
must  of  course  be  a  league,  and  that  from  such  an  engagement  every  sovereign  power 
has  a  right  to  recede.  But  it  has  been  shown,  that  in  this  sense  the  states  are  not  sove- 
reign, and  that  even  if  they  were,  and  the  national  constitution,  had  been  formed  by 
compact,  tliere  would  be  no  right  in  any  one  stiite  to  exonerate  itself  from  its  obligations. 
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"  So  ol>viaM  ore  Uie  lenMiTM.  wtikli  forbid  llili  seceouoa,  Uint  it  a  aBoosssiy  miiy-» 
aUudc  lolliem.  TbonulDnnni  formed  foMh?  benefit  of  <^.  fe  ira*  pToducc^d  bjumtiut 
■mrriliccH  of  inltTMU  Mid'  opinUMU.  Can  tlioso  ucritkxa  Ik  TeuJIed  ^  Can  the  (Ui«. 
who  ini>;<iiuiiioi>iiilj  (nmndeNd  thsir  title  to  tbcleniloriei  of  ihetrul.  recall  the  cnnif 
Will  tlie  inb^iitaiila  rtt  the  inland  utiles  agree  to  pny  tlie  duties,  that  any  be  impcwA 
itiihoiit  iLair  HKBt,  b}*  thaae  on  iho  AiUniic  or  Hie  GulT,  fat  tbeir  own  licncilt  T  Klul! 
flierr^  Ik'  a  f(«»  port  in  one  ntnie,  and  oneroiis  dutiea  iu  nnDther?  No  one  tivlicrc^  dia) 
mj  ri^lii  nxiau,  in  a  ainj^ atoto,  to  involre  Iho  umen ui ihme  wid  couatic^  oilier  eriK 
conlrui  y  lo  iIh  tDcngeiiii<nt<  soluuuily  n)ail(>.  Ever;  oiH  iii<ul  tve,  ibni  ih«  otlier  stai^ 
in  self-iii^funee,  tnnut  i>ppu>a  at  oil  Iinmrds.  ^    ^  —J  ^ 

"  TIil;.p  on  dkB  altomiiiivca,  thnt  are  prNcnted  by  tlia 
acti  for  rolaiag  i«rciiu«,  iMriag  the  goTcnimcot  willunit  the 
arc|iiW>i-cn(«  fa  the  dluolntloa  of  our  milon  h;  lit*  ttcvmiaa  of  one  of 
WbvD  tlie  flm  "fU  propotot.  It  wm  itnoira,  that  It  conld  not  he  lisleni 
monu^ni.  It  <VM  knowa,  if  Ibnv  wm  oppliuil  to  oppose  the  exEtrulJon  of  the 
it  laii'i  III!  rep«Il«d  l-y  forrai  ttiol  cou^^nM*  i-oald  not,  without  involving  itself  in 
and  till-  ruoator  in  min,  ni'eede  to  iLh  i)roi>o*ition ;  and  y ot,  if  tltii  is 
{[iven  liny,  or  If  Buy  ultumpt  i>  divIf  to  uKonjIo  the  Iaws,  tha  iitiil«  is.  bj  the  ordinonn. 
dediiri'i)  u>  be  tml  of  tbomiioD'  The  mqjoril)' (^  •  nnx'e'ilu'n  ossBmblcd  for  tbepiif_ 
pose  hiivo  dlctaMd  ibece  tonn*,  or  ntilter  ihi*  rajection  of  oil  temu,  in  the  niuiie  of  the 
p«u|>lo  i>r  South  Coraliaa.    IiU  tnic,thai  the  govenior  of  tlie  etiM  speak* «/ the  ntanw- 

and  anxioii.lv  F^tck  imil  ilc-ii-c.'  Yet  ibis  obvious  utid  i  oiislilulionul  modi-  of  obloii.ini: 
the  SCnM  of  thv  ulhcr  i^Uiles,  on  lliu  roust rin' lion  of  Ibe  (i^cnil  rompa>-t,  nnd  unitnilin^ 
it  if  nci'c&siuy,  bus  ucier  liecn  altenipteil  by  (liosc.  who  linvc  nrgcd  ibe  stuiu  ou  sv  tlii? 
destrnclivc  menaure.  Tlie  Gtittu  might  buvc  i>ropoju.'d  to  cull  for  n  general  conrciition  ni 
the  otlier  einlrs:  nod  coni,TC>s.  if  a  sufficient  nunilicr  of  ibcm  concurrcii.  must  h;ive 
called  it.  Hut  tlic  firtt  inBi;i»ir,ilc  of  SoHlli  Caiolina,  when  lie  expressed  .t  liopi.-.  th;ti. 
■ou  a  review  by  congress  nn.l  tlic  funelioiinries  of  ibe  (general  goverament  of  the  nicrit.>; 
of  the  rontroversy,'  sncb  n  convention  will  lie  aeeordcd  to  tbcm,  mast  buvc  known,  thiit 
nulhct  congress,  nor  any  functionary  of  ibu  general  governmenl,  has  niilliority  lo  i':itl 
(och  a  convention,  unless  it  lie  demanded  by  iwo  tbirda  of  the  slates.  Tbi*  iuyse,>iioti. 
then,  is  another  insl-ineo  of  tbc  reckless  inattcuiion  lo  the  provisions  of  ibc  con.-iiiuiioc. 
with  wliirli  this  crisis  hus  been  madly  hurried  on  i  or  of  tbc  Bttempt  lo  pcr.-uuile  ihe 
people,  that  a  eonsliluiionni  remedy  hod  liecn  sought  >iiid  refused.  If  the  Icgislutiire  of 
South  Carolina  'unMiously  desin: '  a  general  convention  to  consider  their  rompluincs. 
why  have  they  not  made  npplieation  for  it,  in  tlie  way  tbc  eonsiiiiiiioii  points  oat  ?  Th« 
MSCrlion,  that  ihcy  '  camestl;  «eok '  it,  is  completely  ncgalivcd  liy  the 
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